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PREFACE  TO  THE    SIXTH   EDITION. 


A  NEW  edition  of  this  work  has  been  rendered 
necessary  by  the  numerous  decisions  upon  the  Con- 
veyancing and  Settled  Land  Acts  which  have  been 
reported  since  the  Fifth  Edition  was  published,  and 
by  the  fact  that  that  Edition  is  now  exhausted. 

Mr.  Eegistrar  Hood's  time  has  been  too  fully 
occupied  by  his  ofl&cial  duties  to  permit  him  to  take 
part  in  the  preparation  of  the  Fifth  or  of  the  present 
Edition,  The  death  of  Mr.  Challis,  in  whom  the 
legal  profession  has  lost  one  of  the  soundest  real 
property  lav^ers  of  the  last  century,  has  therefore 
rendered  it  necessary  to  find  a  new  editor. 

In  undertaking  this  work  I  have  felt  that,  having 
regard  to  the  frequent  reference  to  Messrs.  Hood  and 
Challis's  book  as  an  authority,  both  in  and  out  of 
Court,  I  ought  to  interfere  with  the  original  text  as 
little  as  possible.  I  have,  therefore,  with  one  excep- 
tion, done  little  more  than  make  such  alterations  in 
the  text  as  have  been  rendered  necessary  by  the 
cases  which  have  been  decided  and  the  Acts  which 
have  been  passed  since  the  last  edition  made  its 
appearance. 

The  only  substantial  alteration  which  I  have  made 
is  in  connection  with  the  Trustee  Act,  1893.  In  the 
previous  editions  only  those  sections  of  the  Act  were 
dealt  with  which  replaced  various  sections  of  the 
Conveyancing  Act,  and  it  has  been  pointed  out  to 
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me  that  it  would  be  a  great  convenience  if  the 
whole  of  the  Act  were  annotated  in  the  same 
manner.  This  suggestion  I  have  adopted.  I  have 
also  added  some  notes  to  the  Judicial  Trustee  Act, 
and  I  venture  to  hope  that  the  usefulness  of  the 
book  will  be  thereby  increased. 

The  cases  that  have  been  reported  on  Part  I.  of 
the  Land  Transfer  Act  will  be  found  under  the 
different  sections  to  which  they  relate.  No  attempt 
has  been  made  to  deal  with  the  question  of  land 
registration,  beyond  printing  the  whole  of  the  Land 
Transfer  Act  for  purposes  of  reference,  because  the 
subject  is  one  that  requires  a  separate  treatise. 

Throughout  the  preparation  of  this  work  I  have 
received  invaluable  assistance  from  Mr.  Stirling.  He 
has  prepared  an  entirely  new  Index  which  will,  I  am 
sure,  be  welcomed  by  all  who  have  occasion  to  refer 
to  the  book.  For  this,  and  for  much  other  labour 
that  he  has  bestowed,  I  cannot  suflSciently  thank  him. 
I  must  also  express  my  indebtedness  to  many  of  my 
professional  brethren  for  several  useful  suggestions 
of  which  I  have  availed  myself. 

All  the  decisions  which  have  been  reported  down 
to  the  beginning  of  the  present  month  will,  it  is 
believed,  be  found  in  the  text. 


PERCY  F.  WHEELER, 


8,  New  Square, 
Lincoln's  Inn, 

2-ith  October,  1901. 
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THE 

VENDOR  AND  PURCHASER  ACT,  18T4. 


(37  &  38  Vict.  c.  78.) 

An  Act  to  amend  the  Law  of  Vendor  and  Purchaser^  and 
further  to  simplify  Title  to  Land. 

[7th  August,  1874.] 

Whereas  it  is  expedient  to  facilitate  the  transfer  of 
land  by  means  of  certain  amendments  in  the  law  of 
vendor  and  purchaser : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  In  the  completion  of  any  contract  of  sale  of      sect.  i. 
land  made  after  the  thirty-first  day  of  December  Forty  years 
one  thousand  eight  hundred  and  seventy-four,  and  Jor^riirtVj^ 
subject  to  any  stipulation  to  the  contrary  in  the  m  the  root  of 
contract,  forty  years   shall  be  substituted  as  the  *^^^®* 
period  of  commencement  of  title  which  a  purchaser 

may  require  in  place  of  sixty  years,  the  present 
period  of  such  commencement ;  nevertheless  earlier 
title  than  forty  years  may  be  required  in  cases 
similar  to  those  in  which  earlier  title  than  sixty 
years  may  now  be  required. 

The  Act  contains  no  definition  of  "  land/*  The  word  seems 
not  to  include  incorporeal  hereditaments :  see  Dart,  V.  &  P. 
6th  ed.  p.  160  ;  ibid.  p.  336,  note  {t). 

2.  In  the  completion  of  any  such  contract  as  j^^^gfor 
aforesaid,  and   subject  to   any  stipulation   to   the  regulating 
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Y.  ft  P.  Act,  contrary  in  the  contract,  the  obligations  and  rights 
8ect*2.      ^^  vendor  and  purchaser  shall  be  regulated  by  the 

obligations       following  rules  ;  that  is  to  say, 

and  rights  of        First.  Under  a  contract  to  grant  or  assign  a  term 

p^hLw^!*  of  years,  whether  derived  or  to  be  derived  out 

of  a  freehold  or  leasehold  estate,  the  intended 
lessee  or  assign  shall  not  be  entitled  to  call  for 
the  title  to  the  freehold. 

See  also  Conv.  Act,  1881,  s.  8,  sub-s.  (1),  and  note  thereon, 
p.  14,  post. 

This  has  not  altered  the  rule,  that  a  lessee  has  constructiTe 
notice  of  the  lessor's  title,  but  he  remains  in  the  same  position 
with  regard  to  notice  as  if,  before  the  Act,  he  had  stipulated 
not  to  inquire  into  the  lessor's  title.  {Paiman  v.  Harland,  17 
Ch.  D.  853.) 

An  agreement  to  deliver  an  abstract  of  the  title  to  the  freehold 
excludes  this  enactment.  (Re  Pur  sell  and  Deakin,  W.  N.  1893, 
p.  152.) 

A  lease  comprising  a  right  of  way,  is  in  that  respect  within 
this  enactment.    (Jones  v.  Watts^  43  Ch.  D.  574.) 

Second,  Kecitals,  statements,  and  descriptions  of 
facts,  matters,  and  parties  contained  in  deeds, 
instruments.  Acts  of  Parliament,  or  statutory 
declarations,  twenty  years  old  at  the  date  of  the 
contract,'  shall,  unless  and  except  so  far  as  they 
shall  be  proved  to  be  inaccurate,  be  taken  to  be 
sufficient  evidence  of  the  truth  of  such  facts, 
matters,  and  descriptions. 

As  to  misleading  conditions,  see  note  on  Conv.  Act,  1881,  s.  8, 
sub-8.  (3),  p.  17,  post 

It  was  held  in  Bolton  v.  Lond.  Sch.  Bd.,  7  Ch.  D.  766,  that 
the  obligation  to  abstract  and  prove  a  forty  years'  title  may  be 
eluded  by  causing  the  abstract  to  commence  with  a  deed  more 
than  twenty  years  old,  containing  a  recital  that  the  grantor  was 
seised  in  fee  simple.  It  is  conceived  that  this  proposition  is  no 
legitimate  deduction  from  the  Act,  and  that  it  cannot  safely  be 
relied  upon.  The  occurrence  in  the  course  of  the  title  of  a  deed 
more  than  twenty  years  old,  containing  statements  of  fact 
material  to  the  prior  title,  will  be  prima  facie  evidence  in  favour 
of  the  prior  title  ;  and,  unless  disproved,  will  be  sufficient 
evidence.  But  it  does  not  follow  that  the  vendor  is  thereby 
relieved  from  the  duty  of  abstracting  the  prior  title. 

Third.  The  inability  of  the  vendor  to  furnish  the 
purchaser  with  a  legal  covenant  to  produce  and 
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furnish  copies  of  documents  of  title  shall  not  ▼.  *  ^  Act, 
be  an  objection  to  title  in  case  the  purchaser      sect^b. 

will,  on  the  completion  of  the  contract,  have 

an  equitable  right  to  the  production  of  such 
documents. 

The  mere  fact  that  obtaining  the  title  deeds  for  the  purpose 
of  handinor  the  same  over  to  the  purchaser  upon  completion  may 
cause  the  vendor  trouble  and  expense  is  no  answer  to  the  pur- 
chaser's demand  for  the  deeds.  (Re  Duthy  and  Jesson^  1898,  1 
Ch.  419.) 

On  the  other  hand,  the  fact  that  the  title  deeds  have  been  lost 
or  mislaid  does  not  release  the  purchaser  from  performance  of 
his  contract,  but  he  can  be  compelled  to  complete  if  he  can  be 
furnished  in  proper  time  with  satisfactory  secondary  evidence  as 
to  the  contents  of  the  lost  documents,  and  as  to  their  having  been 
dulv  executed  and  properly  stamped.  (Be  Halifax  Commercial 
Banking  Co.  and  Wood,  79  L.  T.  536  ;  47  W.  R.  194.) 

See  also  C.  A.  1881,  s.  3  (6),  and  uotes  thereou,  post,  p.  21. 

Fourth.  Such  covenants  for  production  as  the 
purchaser  can  and  shall  require  shall  be  fur- 
nished at  his  expense,  and  the  vendor  shall  bear 
the  expense  of  perusal  and  execution  on  behalf 
of  and  by  himself,  and  on  behalf  of  and  by- 
necessary  parties  other  than  the  purchaser. 

Fifth.  Where  the  vendor  retains  any  part  of  an 
estate  to  which  any  documents  of  title  relate  he 
shall  be  entitled  to  retain  such  documents. 

"Estate"  means  only  estates  and  interests  in  land.  If  a 
mortgage  deed  comprises  policies  of  insurance  on  the  life  of  the 
mortgagor,  in  addition  to  lands,  then,  on  a  sale  of  the  lands  alone 
under  the  power  of  sale,  the  purchaser  has  a  right  to  the  mort- 
gage deed,  although  the  policies  are  retained  by  the  mortgagee. 
{Re  Williams  and  Duchess  of  Newcastle,  1897,  2*Ch.  144.) 

3.  Trustees  tvho  are  either  vendors  or  purchasers  may      ^®**  ^' 
sell  or  buy  without  excluding  the  application  of  the  second  ^u^^  ^, 

section  of  this  Act.  wWutanding 

rules. 
This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  15 
of  that  Act  is  substituted  for  it.    (See  p.  ^72,  post,) 

4.  The  legal  personal  representative  of  a  mortgagee      *'*«*•*• 
^f  ^  freehold  estate,  or  of  a  copyhold  estate  to  which  tlie  ^^iSISe^ 
mortgagee  sludl  liave  been  admitted,  may,  on  payment  of  inay  convey 
all  sums  secured   by  the   mortgage,  convey  or  surrender  ^^^J^l^^ 

3  2  rropcrty. 
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V.  ft  P.  Act,    the  mortgaged  estate,  whether  the  mortgage  be  in  form  an 
Sect.  4.      assurance   subject  to  redemption,  or  an  assurance  upon 
trust. 

Repealed  by  Conv.  Act,  1881,  b.  80,  sub-s.  (2),  p.  106,  post 
This  section  did  not  apply  to  a  transfer  of  a  mortgage  ;  and 
therefore  the  legal  personal  representative  of  the  mortgagee  could 
not,  on  receiving  payment  of  the  mortgage  debt,  convey  the  legal 
estate  to  a  transferee.     {Rb  Spradbery,  14  Ch.  D.  514.) 

The  word  "  convey  "  seems  to  mean  "  re-convey."  It  was 
accordingly  held  in  Re  White,  W.  N.  1881,  p.  115  ;  29  W.  E. 
820,  that  the  execntors  of  a  deceased  mortgagee,  who  in  his  life* 
time  had  contracted  to  sell,  and  whose  will  contained  no  devise 
of  trust  or  mortgage  estates,  could  not  convey  the  legal  estate 
of  freeholds. 


Sect.  5. 

Bare  legal 
estate  in  fee 
simple  to  vest 
in  executor  or 
administrator. 


Sect.  6. 

Married 
woman  who  is 
a  bare  trustee 
may  convey ^^, 


Sect.  7. 


5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal 
or  incorporeal  hereditament  of  which  such  trustee  teas  seised 
in  fee  simple,  such  hereditament  shall  vest  like  a  chattel 
real  in  the  legal  personal  representative  from  time  to  time 
of  such  trustee. 

Repealed  as  to  England  by  the  Land  Transfer  Act,  1875,  38  & 
39  Vict.  c.  87,  s.  48,  and  re-enacted  so  far  as  regards  the  death 
of  a  bare  trustee  intestate.  The  last-mentioned  enactment  was 
repealed  by  Oonv.  Act,  1881,  s.  30,  sub-s.  (2),  p.  lOQ,  j^st.  The 
section  is  repealed  as  to  Ireland  by  Conv.  Act,  1881,  s.  73, 
p.  lQb,2)osL 

Upon  the  meaning  of  the  phrase  **  bare  trustee,"  see  Christie 
V.  Ovington,  1  Ch.  D.  279,  which  was  approved  of  by  Stirling,  J., 
in  Re  Cunningham  and  Frayling,  1891,  2  Ch.  567  ;  Morgan  v. 
Swansea  Urban  San.  Auih.,  9  Ch.  D.  582  ;  Re  Docwra,  D.  v.  Faith, 
29  Ch.  D.  693. 

6.  When  any  freehold  or  copyhold  hereditament  shall 
be  vested  in  a  mairied  woman  as  a  bare  trustee,  she  may 
convey  or  surrender  the  same  as  if  she  icere  a  feme  sole. 

This  section  was  repealed  by  the  Trustee  Act,  1893,  and  s.  16 
of  that  Act  is  substituted  for  it.     (See  p.  Z72,  post,) 


7.  After  tlie  commencement  of  this  Act,  no  prioiity  or 
Protection  and  protection  shall  be  given  or  alloived  to  any  estate,  right, 
^i^Ustatis  or  interest  in  land  by  reason  of  such  estate,  right,  or 
avdtactbnpwt  intcrcst  bciuq  protected  by  or  tacked  to  any  leqal  or  otiier 

in,   Jw  ^Jlntl-^^  ,      ^     ^  .  Ill  1         /*     71  rr  7         17       7 

estate  or  interest  in  such  land ;  and  full  effect  shall  be 
given  in  every  Court  to  this  provision,  although  the  person 
claiming  such  priority  or  pvtection  as  aforesaid  shall 
claim   as   a  purcliaser  for  valuable    consideration    and 


to  he  allowed. 
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without  notice :  Provided  always^  thcit  this  section  shall    v.  &  p  Act, 
not  take  away  from  any  estate^  right,  title,  or  interest  any      giJt\ 

priority  or  protection  tvhich  but  for  this  section  would  have 

been  given  or  allowed  thereto  as  against  any  estate  or 
interest  existing  before  tlie  commencement  of  this  Act. 

This  Bection  was  repealed  as  from  the  date  at  which  it  came  into 
operation,  as  to  England  by  the  Land  Transfer  Act,  1875,  s.  129, 
"  except  as  to  anything  duly  done  thereunder  before  the  com- 
mencement" (Ist  January,  1876)  of  that  Act,  and  as  to  Ireland 
by  Conv.  Act,  1881,  s.  73,  p.  165,  post.  As  to  the  circumstances 
under  which  it  has  been  said  that  this  section  may,  notwith- 
standing the  repeal,  have  some  operation,  see  Robinson  y.  Trevor, 
12  Q.  B.  D.  423,  at  p.  433. 

8.  Where  the  will  of  a  testator  devising  land  in      sect.  s. 
Middlesex   or  Yorkshire   has   not    been    registered  J^Ji^^^?',^ 
within  the  period  allowed  by  law  in  that  behalf,  irMMcUeBex, 
an  assurance  of  such  land  to  a  purchaser  or  mort-  ^^^^^ 
gagee  by  the  devisee  or  by  some  one  deriving  title 

under  him  shall,  if  registered  before,  take  precedence 
of  and  prevail  over  any  assurance  from  the  testator's 
heir-at-law. 

As  to  the  effect  before  this  Act  of  non-rejjistration  within  the 
prescribed  time,  see  Chadunrk  v.  Turner,  L,  R.  1  Oh.  810. 

9.  A  vendor  or  purchaser   of   real  or  leasehold      sect.  9. 
estate  in  England,  or  their  representatives  respec-  Vendor  or 
tively,  may  at  any  time  or  times  and  from  time  S^t^in 
to  time  apply  in  a  summary  way  to   a   judge  of  deciaionof 
the  Court  of  Chancery  in  England  in  chambers,  in  JS^b^  aa 
respect  of  any  requisitions   or  objections,  or   any  to  requisitions 
claim    for    compensation,    or    any    other    question  wwrn^*^^- 
arising  out  of  or  connected  with  the  contract,  (not  ^°°»  *«. 
being  a  question  affecting  the  existence  or  vahdity 

of  the  contract,)  and  the  judge  shall  make  such 
order  upon  the  application  as  to  him  shall  appear 
just,  and  shall  order  how  and  by  whom  all  or  any 
of  the  costs  of  and  incident  to  the  application  shall 
be  borne  and  paid. 

A  vendor  or  purchaser  of  real  or  leasehold  estate 
in  Ireland,  or  their  representatives  respectively,  may 
in  Uke  manner  and  for  the  same  purpose  apply  to  a 
judge  of  the  Court  of  Chancery  in  Ireland,  and  the 
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V.  ft  P.  Act,   judge  shall  make  such  order  upon  the  application  as 
86*1*9.      *^  ^i^  st^ll  appear  just,  and  shall  order  how  and 

'■ —  by  whom  all  or  any  of  the  costs  of  and  incident  to 

the  application  shall  be  borne  and  paid. 

The  parties  to  a  summons  under  this  section  stand,  as  regards 
evidence,  in  the  same  pqsition  as  parties  in  a  reference  as  to  title 
in  an  action  for  specific  performance  ;  and  therefore  they  are 
entitled,  as  of  right,  to  read  evidence  relating  to  requisitions 
upon  the  title,  without  obtaining  any  directions  from  the  judge. 
(Re  Burroughs,  Lynn  and  Sexton,  5  Ch.  D.  601 .)  But  it  has  been 
held  that  on  a  summons  to  decide  whether  a  purchaser  is  entitled 
to  the  insertion  of  a  particular  covenant  in  his  conveyance,  the 
Court  cannot  decide  a  preliminary  question  of  fact.  {Es  Gray 
and  Metrop.  Railw.  Co.,  44  L.  T.  567.) 

A  general  declaration  as  to  title  ought  rarely  to  be  made  on  a 
summons  under  this  section,  the  procedure  being  only  intended 
for  the  decision  of  isolated  points  arising  out  of  or  connected  with 
the  contract,  €.g,,  a  point  on  the  form  of  the  conveyance.  {Re 
Wallis  and  Barnard,  1899,  2  Ch.  515.) 

A  lessor  and  lessee  are  a  vendor  and  purchaser  within  the 
meaning  of.  the  section,  therefore  as  between  them  the  Court  will 
decide  a  question  arising  out  of  the  contract  for  the  lease,  e.g.,  as 
to  what  covenants  and  conditions  should  be  inserted  in  the  lease. 
{Re  Anderton  and  Mtlner,  45  Ch.  D.  476  ;  Re  Lajider  and  Bagley, 
1892,  3  Ch.  41  ;  Re  Stephenson  and  C&x,  36  Sol.  J.  287.) 

In  addition  to  deciding  the  express  point  in  dispute,  the  Court 
has  jurisdiction  to  give  consequential  relief.  For  example,  after 
deciding  that  a  defect  is  fatal  to  the  title,  it  has  been  held  that  the 
Court  may  order  the  return  of  the  deposit,  and  payment  of  the 
costs  of  investigating  the  title  {Re  Hargreaves  and  Thompson, 
32  Ch.  D.  454,  approving  Re  Yeilding  and  Westbroo/c,  31  Ch.  D. 
844.  and  Re  Higgins  and  Hitchman,  21  Ch.  D.  95,  at  p.  99  ;  J?6 
Marshall  and  SalVs  Contract,  1900,  2  Ch.  202)  even  where  the 
summons  is  taken  out  by  the  vendor  {Re  Walker  and  Oahhoff,  1901, 

2  Ch.  383).  But  if  a  declaration  is  made  that  the  title  is  not 
such  as  the  purchaser  can  be  compelled  to  accept,  upon  grounds 
which  involve  the  question  of  the  validity  of  the  contract,  no 
order  for  return  of  the  deposit  can  be  made  on  the  summons. 
{Re  Davis  and  Cavey,  40  Ch.  D.  601.)  This  is  without  prejudice 
to  the  right  of  the  purchaser  to  bring  an  action  for  return  of  the 
deposit.  {Ibid.)  There  is  no  jurisdiction  to  entertain  a  summons 
taken  out  solely  for  the  purpose  of  recovering  money,  for  instance, 
interest  on  purchase-money  paid  in  error.  {Re  Yming  and  Harston, 
29  Ch.  D.  691.  Upon  appeal,  S.  C.  31  Ch.  D.  168,  the  question 
of  jurisdiction  was  expressly  waived.)  Compensation  for  delay 
cannot  be  obtained  on  summons.    {Re  Wilsons  and  Stevens,  1894, 

3  Ch,  546.) 

A  question  whether  a  notice  to  rescind  is  valid,  is  not  a  ques- 
tion fiSffecting  the  validity  of  the  contract  so  as  to  take  the  case 
out  of  the   jurisdiction  under  this  section.    {Re  Jaclcson  and 
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Woodbum,  87  Ch.  D.  44.)    And  the  Court  is  not  deprived  of   v.  ft  p.  Act, 
jurisdiction  by  the  fact  that  one  party  may  be  entitled  to  rescind        1*74, 
the  contract  on  the  ground  of  mistake.    (Re  Wallis  and  Barnard,       ^^^'  ^' 
1899,  2  Ch.  515.)    Nor  by  the  fact  that  evidence  has  been  adduced 
tending  to  throw  a  doubt  upon  the  existence  or  the  validity  of  the 
contract.     {Re  Eughes  and  Ashley,  1900,  2  Ch.  595.)    If  the  con- 
tract, though  not  void,  is  such  that  specific  performance  could  not 
be  had,  the  Court  may  express  an  opinion  on  questions  liable  to 
be  raised  in  an  action  for  damages.     (Re  Lander  and  BagJey,  1892, 
8  Ch.  41  ;  approved  in  Re  Hughes  and  Ashley/,  1900,  2  Ch.  595.) 

There  is  no  jurisdiction  to  decide  questions  as  to  the  deRtination 
of  the  purchaije-money,  unless  they  affect  the  purchaser.  {Re 
Tm>eU  and  Newbmld,  87  Ch.  D.  444,  at  p.  446.) 

It  has  been  held  that  a  purchaser  who  has  obtained  an  order 
on  a  summons  disposing  of  his  objections  and  ordering  the 
vendor  to  make  compensation  is  not  entitled,  if  the  vendor 
refuses  to  comply  with  the  order,  to  bring  an  action  for  specific 
performance  and  damages  ;  but  should  apply  in  chambers  to  have 
the  order  enforced.  {Thompson  v.  Ringer,  W.  N.  1881,  p.  48  ; 
29  W.  R.  520.) 

After  judgment  on  a  summons,  it  is  too  late  for  the  vendor  to 
rescind  under  the  common  condition.  {Re  Arbih  and  Glass,  1891, 
1  Ch.  601.) 

If  a  declaration  is  made,  on  a  Vendor  and  Purchaser  summons, 
that  the  vendor  has  shown  a  good  title  according  to  the  conditions, 
and  if  this  is  affirmed  in  the  Court  of  Appeal,  and  if  facts  ai'e  sub- 
sequently discovered  which  prove  the  title  to  be  absolutely  bad,  and 
if  these  facts  could  not  with  due  diligence  have  been  discovered 
by  the  purchaser  in  time  to  prevent  the  order  or  its  confirmation: 
tnen,  if  the  vendor  brings  an  action  for  specific  performance,  the 
purchaser  may  counterclaim  by  way  of  action  of  review.  {Scoit 
T.  Alvarez,  1895,  1  Ch.  596  ;  S,  G.  1895,  2  Ch.  608.) 

An  appeal  from  an  order  on  a  summons  under  this  section  must 
now  be  brought  within  fourteen  days  from  the  time  when  the 
order  was  pronounced.  (R.  S.  C.  Ord.  58,  r.  15,  as  altered  by  the 
Eules  of  1893,  r.  27  ;  Re  RickeUsand  Avent,  W.  N.  1890,  p.  16.) 
As  to  the  principles  on  which  an  extension  of  time  may  be  allowed, 
see  Re  Bh/th  and  Young,  13  Ch.  D.  416  ;  Re  New  Gallao,  22 
Ch.  D.  484. 

10.  This  Act  shall  not  apply  to  Scotland,  and     fleet,  lo. 
may  be  cited  as  the  Vendor  and  Purchaser  Act,  ?^^*^^ 
1874. 
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THE 


CONVEYANCING  AND  UW  OF 
PROPERTY  ACT,   1881. 


(44  &  45  Vict.  c.  41.) 

An  Act  for  simplifying  and  improving  the  practice  of 
Conveyancing ;  and  for  vesting  in  Trustees^  Mori- 
gageesj  and  others  various  powers  commonly  conferred 
by  provisions  inserted  in  SettlementSj  Mortgages^ 
Willsy  and  otlier  Instruments  ;  and  for  amending  in 
various  particidars  tlie  Law  of  Property  ;  and  for 
other  purposes.  [22nd  August,  1881.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 


Sect.  1. 

Short  title ; 
commence- 
ment; extent. 


Sect.  2. 

Interpretation 
of  property, 
land,  &c. ' 


I. — Preliminaky. 

1. — (1.)  This  Act  may  be  cited  as  the  Convey- 
ancing and  Law  of  Property  Act,  1881. 

(2.)  This  Act  shall  commence  and  take  effect  from 
and  immediately  after  the  thirty-first  day  of  Decem- 
ber one  thousand  eight  hundred  and  eighty-one. 

(3.)  This  Act  does  not  extend  to  Scotland. 

2.  In  this  Act — 

The  word  "includes"  would  naturally  signify  "includes  in 
addition  to  the  word's  more  usual  meaning."  This  view  of  the 
word's  import  seems  to  be  in  agreement  with  the  remark  made 
by  Lord  Esher,  M.R.,  in  Re  Potts,  Ex  pte.  Taylor,  1893,  1  Q.  B. 
at  p.  658.  The  word  appears  to  have  this  signification  in  snb- 
sects.  (iii.),  (iv.),  (vi.)  so  far  as  regards  the  words  "mortgagor** 
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and  "mortgagee,"  (viii.),  (xi.),  (xii.),  (xiv.),  (xv.),  (xvi.),  and  c.  A.  1881, 
{xvii.).  Bat  where  the  several  particulars  enumerated  are  all,  or  Sect.  2. 
nearly  all,  such  as  without  enumeration  would  be  supposed  to  be 
included,  there  seems  to  be  no  sense  in  the  enumeration  unless 
it  was  intended  to  be  exhaustive.  This  remark  applies  to  sub- 
sects,  (i.),  (ii.),  (v.),  (vi.)  so  far  as  regards  the  word  "  mortgage," 
(vii.),  (ix.),  (x.)  and  (xiii.). 

The  operation  of  the  section  is  confined  to  the  Act,  and  no 
light  seems  to  be  thrown  upon  these  definitions  by  other  defini- 
tions gathered  from  other  sources.  From  Meux  v.  Jacobs^  L.  R.  7 
H.  L.  481,  it  appears  that  the  definition  of  "  fixtures,"  occurring 
in  the  interpretation  clause  17  &  18  Vict  c.  36  (Bills  of  Sale  Act;, 
s.  7,  did  not  apply  to  fixtures,  even  though  comprised  in  a  mort- 
gage of  leaseholds  to  which  they  were  attached,  unless  the  nature 
of  the  mortgage  was  such  as  to  make  it  a  bill  of  sale  within  the 
meaning  of  the  Act 

(i.)  Property,  unless  a  contrary  intention  appears, 
includes  real  and  personal  property,  and  any  estate 
or  interest  in  any  property,  real  or  personal,  and  any 
debt,  and  any  thing  in  action,  and  any  other  right 
or  interest  : 

Compare  Conv.  Act,  1882,  s.  1,  sub-s.  (4)  (i.),  p.  172,  post. 

The  chief  things  included  under  "  property,"  which  are  not,  by 
virtue  of  the  next  sub-section,  included  under  "  land,"  seem  to  be 
<1)  equitable  estates  for  life  and  pu7'  autre  vie;  (2)  personal 
chattels ;  (3)  legal  and  equitable  choses  in  action,  including  mort- 
gage debts ;  (4)  annuities  for  life  not  charged  upon  land,  or  for 
j'ears,  whether  charged  upon  land  or  not ;  (5)  terms  of  years,  as 
to  which  see  the  next  note ;  (6)  the  benefit  of  building  agreements 
and  similar  nondescript  equities. 

(ii.)  Land,  unless  a  contrary  intention  appears, 
includes  land  of  any  tenure,  and  tenements  and 
hereditaments,  corporeal  or  incorporeal,  and  houses 
and  other  buildings,  also  an  undivided  share  in  land : 

This  definition  did  not  occur  in  the  original  draft  Bill  intro- 
duced into  the  House  of  liords  by  Lord  Cairns  in  1880.  It  does 
not  much  assist  the  consistent  and  intelligent  interpretation  of 
the  Act 

The  phrase,  "land  of  any  tenure,"  properly  means  land  of 
freehold,  copyhold,  and  customaryhold  tenure.  This  includes 
(1)  freeholds  commonly  so  called,  conformable  in  all  respects  to 
the  course  of  the  common  law,  which  is  the  general  custom  of  the 
realm  ;  (2)  freeholds  associated  with  peculiar  customs,  such  as 
gavelkind,  borough-English,  and  the  like,  which  in  these  par- 
ticulars vary  from  the  course  of  the  common  law  ;  (3)  copyholds 
lield  by  copy  of  court-roll  at  the  will  of  the  lord ;  and  (4)  custo- 
mary freeholds,  which  are  a  peculiar  form  of  copyholds,  requiring 
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C.  A.  1881,  admittance  in  order  to  acquire  the  lejral  estate,  and  expressed  to 
Sect.  2.  be  held  according  to  the  custom  of  the  manor  without  any 
reference  to  the  will  of  the  lord.  Althougli  the  incorrect  and 
misleading  expression,  **  leasehold  tenure,"  in  reference  to  lands 
held  for  a  leasehold  intei*est,  is  sometimes  used  even  by  con- 
veyancers of  high  reputation,  yet  the  phrase,  "land  of  any 
tenure,"  does  not,  in  its  ordinary  usage,  include  terms  of  years^ 
nor  can  it  here  be  supposed  to  do  so,  except  by  making  it  include 
aU  estates  and  interests  in  lands  ;  and  if  that  had  been  the  inten- 
tion, no  reason  can  be  given  why  the  vague  and  cumbrous 
verbiage  of  the  sub-section  should  have  been  substituted  for  the 
simple  words  which  would  clearly  have  expressed  what  was  meant. 
In  some  cases,  such  as  Wilson  v.  Eden,  11  Beav.  237,  16  Beav. 
158,  words  denoting  real  estate  have,  in  a  will  and  by  virtue  of 
8.  2(1  of  the  Wills  Act,  been  held  to  include  leaseholds  ;  but  this 
has  no  bearing  upon  the  meaning  of  the  word  "  land  "  in  Acts  of 
Pari iament  generally.  The  last  cited  case  was  discussed  in  PrescoU 
V.  Barkei'j  L.  R.  9  Ch.  174. 

This  ambiguity  has  been  avoided  in  S.  L.  Act,  1882  ;  see  s.  2, 
Bub-s.  (10)  (i.),  of  that  Act,  and  note  thereon,  p.  206,  post. 

For  the  full  meaning  of  the  words,  '*  tenements  and  heredita- 
ments, corporeal  and  incorporeal,"  see  Challis,  R.  P.  Ch.  VII. 
Much  of  this  meaning  seems  to  be  everywhere  excluded  from  the 
present  Act  by  the  context.  In  many  places  where  the  word 
"land"  occurs  in  the  Act,  its  meaning  is  qualified  bj  some 
addition.  Though  the  definition  contains  no  word  which  can 
properly  include  any  estate  or  interest  less  in  quantum  than  a 
freehold,  yet  in  some  passages  of  the  Act  there  seems  to  be  an 
intention  to  include  under  the  word  "  land  "  a  term  of  years* 
(See  sects.  5,  6,  18,  42,  A4,posL) 

By  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  s.  8,  the 
expression  'Maud"  in  every  Act  passed  after  the  year  1850^ 
includes  "  messuages,  tenements,  and  hereditaments,  houses,  and 
buildings  of  any  tenure,"  unless  **  the  contrary  intention"  appears. 
This  replaces  the  corresponding  provision  of  Lord  Brougham's 
Act,  13  &  14  Vict.  c.  21,  s.  4,  that  the  word  "land **  in  Acts  of 
Parliament  beginning  with  the  session  of  1851,  should  include 
"  messuages,  tenements,  and  hereditaments,  houses  and  buildings, 
of  any  tenure,  unless  where  there  are  words  to  exclude  housea 
and  buildings,  or  to  restrict  the  meaning  to  tenements  of  some 
particular  tenure."  These  enactments  seem  not  to  apply  to 
the  present  Act;  and  if  they  did,  they  would  apparently 'add 
nothing  to  it. 

The  word  "  land,"  as  used  in  the  V.  &  P.  Act,  1874,  appears 
not  to  include  incorporeal  hereditaments.  (Dart,  V.  &  P.  6tn  ed. 
p.  160  ;  ibid.  p.  336,  note  (/).) 

(iii.)  In  relation  to  land,  income  includes  rents  and 
profits,  and  possession  includes  receipt  of  income  : 

See  S.  L.  Act,  1882,  s.  2,  sub-s.  (10)  (i.),  and  note  thereon,, 
p.  206,  post 
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(iv.)  Manor  includes  lordship,  and  reputed  manor    c.  a.  issi, 


or  lordship : 

The  court-baron  "  is  an  inseparable  ingredient  of  every  manor  ; 
and  if  the  number  of  suitors  should  so  fail  as  not  to  leave  suffi- 
cient to  make  a  jury  or  iiomage,  that  is,  two  tenants  at  leasts 
the  manor  itself  is  lost."  (2  Bl.  Com.  91  ;  and  see  Bradahaw  v. 
Lawson,  4  T.  R.  443,  and  Rumsey  v.  Walton,  there  referred  to,  at 
p.  446  ;  Com.  Dig.  tit.  Ancient  Demesne,  G.  3,  citing  4  Inst. 
270,  ad  init, ;  2  Roll.  Abr.  122,  F.  pi.  2.)  It  then  becomes  a 
reputed  manor.  But  the  customary  court  remains,  if  there  be 
copyholders.     (Co.  Litt.  58  a.) 

The  failure  of  tenants  is  caused  by  the  extinction  of  their 
tenancy,  which  for  this  purpose  is  practically  a  tenancy  in  fee 
simple  held  directly  of  the  manor  ;  but  the  services  are  due,  not 
necessarily  from  the  tenant  in  fee  simple,  but  from  the  tenant 
for  the  time  being  of  the  immediate  freehold.  Watkins  has 
expressed  the  opinion  that  a  tenancy  in  fee  simple  is  not  neces- 
sary for  the  purpose  of  qualifying  a  suitor  to  the  court-baron, 
and  that  any  tenancy  of  freehold  will  suffice.  (1  Watk.  Cop. 
15.)  It  would  hardly  be  safe,  in  the  absence  of  judicial  decision, 
to  rely  upon  this  opinion.  It  is  true  that  this  opinion  is  quite 
consonant  with  the  history  and  nature  of  feuds ;  but  it  is  believed 
that  the  old  conveyancers  endeavoured  to  prevent  the  extinction 
of  manors  by  seeking  to  evade  the  statute  Quia  Empiores ;  which 
they  would  hardly  have  done  if  the  simple  expedient  suggested  by 
"VVatkins  would,  in  their  opinion,  have  been  effectual. 

When  the  lands  of  the  tenant  come  to  the  lord's  hands, 
whether  by  purchase  or  by  escheat,  the  tenure  is  extinguished, 
because  nemo  potest  esse  et  domimis  et  tenens.  The  extinction 
of  the  tenure  involves  the  extinction  of  the  services  incident 
thereto;  and  now,  by  the  statute  Quia  Emptores,  18  Ed.  1, 
tenure  in  fee  simple  cannot  be  created  de  novo  except  by  the 
crown ;  and  consequently,  no  rent-service  can  be  reserved  upon 
a  grant  or  conveyance  in  fee  simple.  {Bradshaw  v.  Lawson,  uhi 
supra,)  If  the  above-cited  opinion  of  Watkins  is  well  founded, 
a  manor  which  is  exposed  to  danger  of  extinction  by  reason  of 
escheat — as  in  a  case  where  only  two  tenants  of  the  manor  in  fee 
simple  exist — might  be  rendered  quite  secure  by  granting  a 
sufficient  number  of  leases  for  lives. 

Franchises  and  privileges  appurtenant  to  the  manor  are  not 
destroyed  by  the  extinction  of  the  services,  but  remain  as  appur- 
tenant to  the  demesnes.     (Cru.  Dig.  Tit.  Tenures,  Ch.  III.  s.  22.) 

(v.)  Conveyance,  unless  a  contrary  intention 
appears,  includes  assignment,  appointment,  lease, 
settlement,  and  other  assurance,  and  covenant  to 
surrender,  made  by  deed,  on  a  sale,  mortgage, 
demise,  or  settlement  of  any  property,  or  on  any 
other  dealing  with  or  for  any  property ;  and  convey. 


Seet.  2. 
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c.  A.  1881,    unless  a  contrary  intention  appears,  has  a  meaning 


Sect.  2 


corresponding  with  that  of  conveyance  : 

Note  the  exception  to  this  definition  in  s.  7,  sub-s.  5,  p.  44, 
post. 

The  words  "  made  by  deed  "  cannot  be  intended  to  qualify 
"covenant,"  and  must,  therefore,  qualify  the  preceding  words. 
A  conveyance  has,  therefore,  two  characteristics  :  it  is  (1)  made 
by  deed,  (2)  made  on  a  dealing  with  or  for  property.  There- 
fore, the  word  does  not  include  a  surrender  of,  or  an  admittance 
to,  copyholds.  It  seems  to  include  sun-enders  of  leaseholds  made 
by  deed. 

(vi.)  Mortgage  includes  any  charge  on  any  pro- 
perty for  securing  money  or  money's  worth;  and 
mortgage  money  means  money,  or  money's  w^orth, 
secured  by  a  mortgage;  and  mortgagor  includes 
any  person  from  time  to  time  deriving  title  under 
the  original  mortgagor,  or  entitled  to  redeem  a  mort- 
gage, according  to  his  estate,  interest,  or  right,  in 
the  mortgaged  property ;  and  mortgagee  includes 
any  person  from  time  to  time  deriving  title  under 
the  original  mortgagee ;  and  mortgagee  in  posses- 
sion is,  for  the  purposes  of  this  Act,  a  mortgagee 
w^ho,  in  right  of  the  mortgage,  has  entered  into,  and 
is  in  possession  of  the  mortgaged  property : 

See  note  to  s.  15,  p.  GSypost. 

Mortgagor  will,  by  virtue  of  this  sub-section,  include  a  puisne 
mortgagee  in  relation  to  a  prior  mortgagee.  (Teevan  v.  Smith, 
20  Ch.  D.  724.) 

The  lien  of  a  company  upon  the  shares  of  a  member  for  debts 
due  from  him  to  the  company,  is  a  mortgage  within  the  meaning 
of  the  Act.  {Everitt  v.  Automatic  Weic/hing  Machine  Co,,  1892, 
3  Ch.  506.) 

(vii*)  Incumbrance  includes  a  mortgage  in  fee,  or 
for  a  less  estate,  and  a  trust  for  securing  money, 
and  a  lien,  and  a  charge  of  a  portion,  annuity,  or 
other  capital  or  annual  sum  ;  and  incumbrancer  has 
a  meaning  corresponding  with  that  of  incumbrance, 
and  includes  every  person  entitled  to  the  benefit  of 
an  incumbrance,  or  to  require  payment  or  discharge 
thereof : 

(viii.)  Purchaser,  unless  a  contrary  intention 
appears,  includes  a  lessee  or  mortgagee,  and  an 
intending  purchaser,  lessee,  or  mortgagee,  or  other 
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person,  who,  for  valuable  consideration,  takes  or    c^^imi, 
deals  for  any  property ;  and  purchase,  unless  a  con-      "^*  ^ 
trary  intention  appears,  has  a  meaning  correspond- 
ing with  that  of  purchaser ;  but  sale  means  only  a 
sale  properly  so  called  : 

This  extended  meaning  of  *'  purchaser  "  is  excluded  from  s.  3, 
post;  see  sub-s.  (8)  thereof,  p.  22,  post 

**  Purchaser  *'  includes  an  equitable  mortgagee.  (Lloyd's  Bank 
V.  Bullock,  1896,  2  Ch.  at  p.  197.) 

(ix.)  Rent  includes  yearly  or  other  rent,  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  the  ton,  or 
otherwise ;  and  fine  includes  premium  or  fore-gift, 
and  any  payment,  consideration,  or  benefit  in  the 
nature  of  a  fine,  premium,  or  fore-gift : 

(x.)  Building  purposes  include  the  erecting  and 
the  improving'  of,  and  the  adding  to,  and  the 
repairing  of  buildings ;  and  a  building  lease  is  a 
lease  for  building  purposes  or  purposes  connected 
therewith  : 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes, 
that  is,  the  searching  for,  winning,  working,  getting, 
making  merchantable,  carrying  away,  or  disposing 
of  mines  and  minerals,  or  purposes  connected  there- 
with, and  includes  a  grant  or  licence  for  mining 
purposes : 

(xii.)  Will  includes  codicil : 

Compare  s.  2,  sub-s.  (10)  (vii.),  of  S.  L.  Act,  1882,  p.  208,  post. 

"  Will "  seems  also  to  include  its  usual  meaning  ;  and,  there- 
fore, to  include  a  will  made  by  a  married  woman  in  exercise  of  a 
power.  Independently  of  statute,  the  testamentary  power  of  a 
married  woman  stood  as  follows  : — (1)  She  could  appoint  the 
legal  estate  in  lands  by  declaration  of  use  under  a  testamentary 
power  ;  (2)  She  could  devise  and  bequeath  the  equitable  interest 
in  both  realty  and  personalty  settled  to  her  separate  use  ;  (3)  She 
could  at  common  law  make  a  will  of  personalty,  which  would  be 
good  if  her  husband  survived  her  and  assented  thereto.  (1  Jarm. 
Wills,  5th  ed.  p.  40.)  The  Wills  Act  (7  Will.  4  &  1  Vict.  c.  26) 
made  no  alteration  in  the  testamentary  capacity  of  married 
women.  A  married  woman  who  has  obtained  a  protection  order 
under  20  &  21  Vict.  c.  85,  s.  21,  can  dispose  by  will  of  all  pro- 
perty acquired  by  her  since  the  date  of  the  desertion  upon  which 
the  order  was  founded.  (In  the  goods  of  Ann  Elliott,  L.  R.  2 
Prob.  &  Div.  274.)  As  to  the  testamentary  capacity  of  married 
women  under  the  M.  W.  P.  Acts,  see  p.  4=18,  post 
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c.  A.  1881,        (xiii.)  Instrument  includes  deed,  will,  inclosure 
^^^'  -^1—  award,  and  Act  of  Parliament : 

(xiv.)  Securities  include  stocks,  funds,  and  shares : 
(xv.)  Bankruptcy  includes  liquidation  by  arrange- 
ment, and  any  other  act  or  proceeding  in  law  having, 
under  any  Act  for  the  time  being  in  force,  effects 
or  results  similar  to  those  of  bankruptcy ;  and  bank- 
rupt has  a  meaning  corresponding  with  that  of 
bankruptcy : 

A  company  in  lianidation  is  bankrupt  within  the  meaning  of 
this  section  as  applied  to  s.  14  (C),  post^  p.  64  {Horseij  Estate  v. 
Steiger^  1899,  2  Q.  B.  79),  even  though  snch  liquidation  be  only 
voluntary  for  the  purpose  of  reconstruction.  {Ewart  v.  Fryer^ 
1901,  1  Ch.  499.) 

(xvi.)  Writing  includes  print ;  and  words  referring 
to  any  instrument,  copy,  extract,  abstract,  or  other 
document  include  any  such  instrument,  copy,  extract, 
abstract,  or  other  document  being  in  writing  or  in 
print,  or  partly  in  writing  and  partly  in  print : 
(xvii.)  Person  includes  a  corporation  : 
(xviii.)  Her  Majesty's  High  Court  [of  Justice]  is 
referred  to  as  the  Court. 

The  words  in  brackets  are  repealed  by  the  Statute  Law  Revision 
Act,  1898. 


II. — Sales  and  other  Transactions. 

Contracts  for  Sale. 

Sect.  8.  3. — (1.)  Under  a  contract  to  sell  and  assign  a 

Application  term  of  years  derived  out  of  a  leasehold  interest  in 

wndu^s  of  ^^^d'  ^^^  intended  assign  shall  not  have  the  right  to 

sale  to  all  call  for  the  title  to  the  leasehold  reversion. 

purchases. 

Sub-sects.  (3),  (6),  and  (7)  use  the  word  property;  see  s.  2 
8ub-8.  (i.),  ante. 

Sub-s.  (1)  must  be  read  in  connection  with  s.  2,  sub-s.  (1)  of 
the  V.  &  P.  Act,  1874. 
87  &  38  Vict.        "  Under  a  contract  to  grant  or  assign  a  term  of  yeare,  whether 
<i.  78,  s.  2,  "  derived  or  to  be  derived  out  of  a  freehold  or  leasehold 

aub-8.  (1).  «  estate,  the  intended  lessee  or  assign  shall  not  be  entitled 

"  to  call  for  the  title  to  the  freehold." 
It  must  also  be  read  in  connection  with  s.  13  of  the  present 
Act,  p.  59,  post. 
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The  above-cited  section  of  the  V.  &  P.  Act,  1874,  contemplates  C  A.  1881, 
four  separate  cases  :  (iBt)  the  assignment  of  an  existing  lease  ^^^^-  ^- 
having  a  freehold  reversion  ;  (2nd)  grant  de  novo  of  a  lease  which 
when  granted  will  have  a  freehold  reversion  ;  (3)  the  assignment 
of  an  existinpf  lease  having  a  leasehold  reversion ;  that  is,  the 
assignment  of  an  existing  sab-lease  ;  and  (4)  the  grant  de  novo  of 
a  lease  which  when  granted  will  have  a  leasehold  reversion  ;  that 
is,  the  grant  de  novo  of  a  sub-lease  :  in  none  of  which  cases  can 
the  title  to  the  freehold  be  called  for. 

Snb-s.  (1),  of  the  present  section  appears  to  contemplate  the 
third  of  the  above  specified  cases,  and  to  forbid  the  title  to  the 
reversion  upon  the  sub-lease  intended  to  be  assigned,  that  is  to 
say,  the  title  to  the  lease  out  of  which  the  sub-lease  is  derived, 
to  be  called  for.  In  Gosling  v.  Woolfy  1893,  1  Q.  B.  39,  it  was 
held,  by  a  Divisional  Court  in  the  Queen's  Bench  Division,  that, 
under  a  contract  to  assign  an  existing  sub-lease,  the  title  to  the 
lease  out  of  which  it  was  derived  could  be  called  for  ;  and  that 
the  present  sub-section  merely  forbids  the  title  to  the  freehold, 
out  of  which  the  original  lease  was  derived,  to  be  called  for.  It 
is  conceived  that  this  decision  cannot  be  supported.  In  the  first 
place,  it  is  equivalent  to  saying  that  the  present  sub-section 
merely  enacts  something  which  has  already  been  enacted  by  the 
V.  &  P.  Act,  1874.  Moreover,  the  language  there  used  is 
entirely  opposed  to  the  common  use  and  analogy  of  language. 
The  learned  judges  appear  to  have  thought  that  the  phrase 
**  leasehold  reversion  "  means  the  estate  which  is  the  reversion 
upon  the  leasehold.  But  it  is  submitted  that,  as  the  phrase 
**  freehold  reversion "  means  the  estate  of  freehold  which  is  the 
reversion  upon  some  other  estate,  so  the  phrase  "leasehold 
reversion  "  means  the  estate  of  leasehold  which  is  the  reversion 
upon  some  other  estate  ;  that  is  to  say,  the  lease  which  is  the 
reversion  upon  the  sub-lease  intended  to  be  assigned. 

Sect.  18,  p.  69,  post,  extends  the  same  principle  to  those 
examples  of  the  fourth  case,  in  which  a  second  leasehold  reversion 
is  interposed  between  the  immediate  leasehold  reversion  upon 
the  intended  grant  and  the  freehold  ;  that  is,  it  applies  to 
contracts  for  the  grant  de  novo  of  a  sub-sub-lease  to  be  derived 
out  of  a  lease  having  a  leasehold  reversion.  On  such  a  grant  of 
a  sub-sub-lease,  the  title  to  the  second  leasehold  reversion  so 
interposed  cannot  be  called  for. 

Absence  of  **  the  right  to  call  for  the  title "  does  not  debar 
the  intending  purchaser  from  taking  advantage  of  grounds  of 
objection  ascertained  aliunde. 

A  purchaser,  buying  under  a  contract  not  excluding  statutory 
conditions  of  sale,  will  be  fixed  with  notice  of  matters  appearing 
on  the  title  for  which  he  cannot  call,  exactly  as  if,  under  the 
previous  law,  he  had  expressly  contracted  not  to  call  for  the 
vendor's  title.  {Patnian  v.  Harlmid,  17  Ch.  D.  853.  See  also 
Nicoll  V.  Fmning,  19  Ch.  D.  258,  at  p.  267.)  As  to  the  extent 
of  this  liability,  see  Re  Cox  and  Neve,  1891,  2  Ch.  at  p.  117. 

A  lessee  who  accepts  a  lease  in  consideration  of  a  fine,  stands 
80  much  in  the  position  of  a  purchaser  that  he  ought  in  prudence 
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16  CONVEYANCING  AND  LAW  OF  PROPEBTY  ACT,  1881. 

C.  A.  1881,     to  make  the  same  investigation  of  the  lessor's  title  as  would  be 

^^^'  ^'       made  by  a  purchaser.    The  practice  of  neglecting  to  in vesti orate 

the  lessor's  title  on  the  grant  of  a  lease,  depends  for  its  prudence 

upon  the  hypothesis  that  the  annual  rent  is  at  orneararack-rent» 

(2.)  Where  land  of  copyhold  or  customary  tenure 
has  been  converted  into  freehold  by  enfranchise- 
ment, then,  imder  a  contract  to  sell  and  convey  the 
freehold,  the  purchaser  shall  not  have  the  right  to 
call  for  the  title  to  make  the  enfranchisement. 

The  purchaser  is  not  debarred  from  taking  objection,  if  ascer- 
tained aliunde,  to  the  title  of  the  lord  to  make  the  enfranchisements 

It  is  conceived  that  in  framing  conditions  of  sale  of  enfr>anchi8ed 
copyholds  a  vendor  cannot  safely  omit  to  stipulate  that  the  pup- 
chaser  shall  take  under  and  subject  to  any  restrictions  and 
conditions  which  may  be  contained  in  the  deed  of  enfranchise- 
ment. It  will  also  be  advisable,  on  a  sale  of  enfranchised  copy- 
holds where  the  enfranchisement  was  voluntary,  to  continue, 
notwithstanding  this  sub-section,  to  insert  a  condition  precludinff 
the  purchaser  from  making  any  objection  to  the  lord's  title  based 
on  any  grounds,  however  ascertained,  and  to  compel  him  to 
assume  that  the  lord  had  authority  to  make  the  enfranchisement. 
On  a  compulsory  enfranchisement  the  right  to  the  minerals  remains 
in  the  lord  :  see  the  Copyhold  Act,  1894,  57  &  58  Vict.  c.  46,  s.  23 ; 
and  therefore  the  mode  in  which  the  enfranchisement  was  made 
must  be  shown. 

A  vendor  selling  freeholds  which  are  in  fact  enfranchised 
copyholds,  but  are  not  in  the  contract  stated  so  to  be,  will  of 
course  be  taken  to  have  contracted  to  sell  the  minerals  along 
with  the  surface ;  and  if  he  fails  to  make  a  good  title  thereto, 
the  purchaser  may  rescind.  (Upperton  v.  Nicholson,  L.  R.  6  Ch. 
436.)  But  if  a  contract  for  the  sale  of  copyholds  contains  a 
stipulation  that  the  vendor  shall  procure  their  enfranchisement, 
the  purchaser  will  be  taken  to  have  known  that  on  an  enfttm- 
chisement  the  lord  could  reserve  the  minerals,  and  cannot 
rescind  upon  the  ground  of  such  reservation.  (Kerr  v.  Pawsofty 
25  Beav.  394.) 

Bacon,  V.-C.,  appears,  in  Re  Agg-OardneVy  25  Ch.  D.  600,  to 
have  inferred,  from  this  sub-section,  that,  upon  a  voluntary 
enfranchisement,  the  lord  cannot  be  compelled  to  give  either  an 
acknowledgment  or  an  undertaking  in  respect  to  the  title-deeds 
retained  by  him  ;  apparently  upon  the  ground  that  a  subsequent 
purchaser,  under  an  open  contract,  cannot  call  for  the  lord's  title. 
But  it  is  not  clear  why,  on  a  subsequent  sale,  the  enfranchised 
copyholder  should  be  prevented  from  proving  his  title,  if,  on 
settling  the  terras  of  a  private  contract,  an  intending  purchaser 
from  him  should  insist  upon  his  so  doing. 

(3.)  A  purchaser  of  any  property  shall  not  require 
the  production,  or  any  abstract  or  copy,  of  any  deed, 
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will,  or  other  document,  dated  or  made  before  the    c.  a.  issi, 

time  prescribed  by  law,  or  stipulated,  for  commence-  ^^^^ — 

ment  of  the  title,  even  though  the  same  creates  a 
power  subsequently  exercised  by  an  instrument 
abstracted  in  the  abstract  furnished  to  the  pur- 
chaser; nor  shall  he  require  any  information,  or 
make  any  requisition,  objection,  or  inquiry,  with 
respect  to  any  such  deed,  will,  or  document,  or  the 
title  prior  to  that  time,  notwithstanding  that  any 
such  deed,  will,  or  other  document,  or  that  prior 
title  is  recited,  covenanted  to  be  produced,  or 
noticed  ;  and  he  shall  assume,  unless  the  contrary 
appears,  that  the  recitals,  contained  in  the  abstracted 
instruments,  of  any  deed,  will,  or  other  document, 
forming  part  of  that  prior  title,  are  correct,  and  give 
all  the  material  contents  of  the  deed,  will,  or  other 
document  so  recited,  and  that  every  document  so 
recited  was  duly  executed  by  all  necessary  parties, 
and  perfected,  if  and  as  required,  by  fine,  recover}^ 
acknowledgment,  inrolment,  or  otherwise. 

If  a  purchaser  contracts  to  accept  less  than  a  forty  years'  title^ 
or  other  title  to  which  on  an  open  contract  he  would  have  been 
entitled,  he  is  fixed  with  constructive  notice  of  what  he  would 
have  learned  if  he  had  investigated  the  full  title.  (Per  North, 
J.,  Re  Cox  ani  Neve^  1891,  2  Ch.  at  p.  117.)  The  words  "  and 
he  shall  assume,  unless  the  contrary  appears,"  throw  the  burden 
of  proof  upon  the  purchaser,  without  precluding  him  from  show- 
ing, either  aliunde  or  on  the  face  of  the  abstract,  that  the  recitals, 
<Src.,  are  in  fact  incorrect,  &c.  The  previous  words,  "  Nor  shall 
he  .  .  .  make  any  .  .  .  objection,"  &c.,  by  virtue  of  snb-s.  (11), 
wfray  have,  in  relation  to  specific  performance,  no  jjreater  efficacy 
than  a  similar  condition  inserted  in  a  contract  would  have  had 
before  the  Act,  and  therefore  they  cannot  be  used  by  a  vendor  to 
cloak  material  defects  which  are  within  the  knowledge  of  the 
vendor.  (Edwards  v.  Wkkivarj  L.  R.  1  Eq.  68  ;  Else  v.  EUe^ 
L.  R.  13  Eq.  196  ;  Harnett  v.  Baher,  L.  R.  20  Eq.  50  ;  Broad  v. 
Munion,  12  Ch.  D.  131;  Smith  v.  Robinson,  13  Ch.  D.  U8.) 
But  if  the  vendor  believes  the  data  postulated  by  the  condition 
to  be  true,  he  may  take  advantage  of  the  condition,  although  he 
has  not  in  the  condition  specified  the  precise  defect  in  the  title, 
which  the  postulated  facts  were  intended  to  cure,  and  although 
this  defect  is  such  as,  if  the  postulated  facts  should  be  erro- 
neously stated,  would  be  absolutely  fatal  to  the  title.  (Re  Sand- 
bach  and  Edmondson,  1891,  1  Ch.  99.)  A  purchaser  will  not  be 
precluded  from  rescinding  his  contract,  if  before  completion  he 
discovers  the  existence  of  restrictive  covenants  contained  in  a 
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C.  A.  1881,  deed  prior  to  the  specified  root  of  title-  {Notiingham  Brick  Co. 
Sect.  8.  V.  Buttery  16  Q.  B.  D.  778  ;  Ee  Cox  and  Neve,  1891,  2  Ch.  109.) 
Nor  will  a  condition  of  this  nature  prevent  the  rectification  of  a 
mntual  mistake  discovered  before  completion.  {Jones  v.  Clifford, 
8  Ch.  D.  779.)  Under  such  a  condition,  if  a  serious  defect  in 
the  title  should  be  discovered  to  exist,  the  purchaser  will  so  far 
be  bound  by  the  condition  that,  if  he  refuses  to  complete,  he  will 
not  be  allowed  to  recover  back  his  deposit.  {Best  v.  Hamand,  12 
Ch.  D.  1 ;  Rosenberg  v.  CooTc,  8  Q.  B.  D.  1C2 ;  Re  Nat.  Frov. 
Bk.  of  E.  and  31arsh,  1895,  1  Ch.  190  ;  Be  Scott  and  Alvarez, 
1895,  2  Ch.  603.)  But  the  vendor  will  not  obtain  specific  per- 
formance. {Re  Scott  and  Alvarez,  supra.)  It  is  possible  to  fi-ame 
a  condition  which,  even  on  the  discovery  of  very  grave  defect, 
shall  nevertheless  entitle  the  vendor  to  specific  performance ; 
such  as  that  in  the  case  of  ffume  v.  Bentley,  5  De  6.  &  Sm.  520 ; 
where  the  words,  "  The  lessor's  title  will  not  be  shown  and  shall 
not  be  inquired  into,"  were  held  to  preclude  objection,  and 
specific  performance  was  decreed.  But  some  doubt  may  be  felt 
whether  this  case  would  now  be  followed  ;  and  it  is  noteworthy 
that,  in  the  apparently  similar  case  of  Freme  v.  Wright,  4  Madd. 
364,  an  abstract  of  the  title,  which  disclosed  the  defect,  was  pro- 
duced to  the  purchaser  before  the  contract  was  executed.  A 
stipulation,  that  specified  instruments  shall  be  admitted  to  have 
had  a  specified  effect,  must  be  accompanied  by  such  a  statement 
of  the  relevant  facts  as  will  render  intelligible  the  import  of  the 
required  admission.  {Re  Lyons  and  Carroll,  1896,  1  Ir.  R. 
883.)  A  fair  statement,  showing  the  nature  of  the  defect,  will 
be  2k  sufficient  ground  for  specific  enforcement,  though  the  title 
may  be  defective.     {Re  Williams  and  Parry,  72  L.  T.  869.) 

It  was  held  in  Darlington  v.  Hamilton,  Kay,  550,  that  an 
under-lessee  who  had  contracted  to  sell  his  interest- as  a  lea^e,  was 
disentitled  to  specific  performance,  on  the  ground  that  other 
houses  were  comprised  in  the  superior  lease,  and  that  the  pur- 
chaser might  lose  his  interest  by  a  forfeiture  of  the  superior  lease 
incurred  by  no  fault  of  his  own.  In  that  case  it  was  stated,  in 
argument,  that  the  superior  lease  contained  a  provision  for  the 
apportionment  of  the  rent  and  the  power  of  re-entry  (see  p.  556), 
but  this  is  referred  to  only  obscurely,  if  at  all,  in  the  judgment. 

If  there  is  a  stipulated  commencement  for  the  title,  such  com- 
mencement must  either  start  with  a  proper  root  of  title,  or  else 
its  defects  must  be  clearly  shown  on  the  face  of  the  contract.  {Re 
Marsh  and  E.  Granville,  24  Ch.  D.  11.) 

The  decision  of  Kekewich,  J.,  in  Re  Neale  and  Brew,  which 
purports  to  be  briefly  repoi*ted,  41  Sol.  Joum.  274,  is  probably 
reported  incorrectly.  According  to  the  report  it  would  appear 
to  have  been  held  that  the  mere  fact  that  the  title  to  different 
parts  of  the  property  commenced  with  different  deeds,  absolved 
the  vendor  fix)m  making  a  good  title  to  u  part  of  the  minerals 
comprised  in  the  contract  for  sale. 

A  sub-recital  does  not  appear,  for  the  purpose  of  proving  the 
truth  of  a  statement  of  fact  contained  therein,  to  be  a  recital 
either  for  the  pui'pose  of  this  sub-section,  or  for  the  purpose  of 
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the  V.  &  p.  Act,  1874,  s.  2.     The  sub-section  only  enacts  that     C.  A.  1881, 

the  recital  shall  be  taken  to  be  correct ;   and  in  a  sub-recital   ^^^t.  8. 

nothinj;  is  recited,  except  the  fact  that  a  statement  is  contained 
in  a  former  deed. 

(4.)  Where  land  sold  is  held  by  lease  (not  including 
under-lease),  the  purchaser  shall  assume,  unless  the 
contrary  appears,  that  the  lease  was  duly  granted ; 
and,  on  production  of  the  receipt  for  the  last  pay- 
ment due  for  rent  under  the  lease  before  the  date  of 
actual  completion  of  the  purchase,  he  shall  assume, 
unless  the  contrary  appears,  that  all  the  covenants 
and  pro\isions  of  the  lease  have  been  duly  performed 
and  observed  up  to  the  date  of  actual  completion  of 
the  purchase. 

This  and  the  following  sub-section  are  considered  together  in 
the  next  note. 

(6.)  Where  land  sold  is  held  by  under-lease,  the 
purchaser  shall  assume,  unless  the  contrary  appears, 
that  the  under-lease  and  every  superior  lease  were 
duly  granted ;  and,  on  production  of  the  receipt  for 
the  last  payment  due  for  rent  under  the  under-lease 
before  the  date  of  actual  completion  of  the  purchase, 
he  shall  assume,  unless  the  contrary  appears,  that 
all  the  covenants  and  provisions  of  the  under-lease 
have  been  duly  performed  and  observed  up  to  the 
date  of  actual  completion  of  the  purchase,  and 
further  that  all  rent  due  under  every  superior  lease, 
and  all  the  covenants  and  provisions  of  every  superior 
lease,  have  been  paid  and  duly  performed  and 
observed  up  to  that  date. 

The  purchaser  is  not  debarred  from  showing  that  the  lease, 
or  any  superior  lease,  was  in  fact  not  duly  granted,  or  from 
showing  that  the  covenants  and  provisions  contained  in  the  lease, 
or  in  any  superior  lease,  have  in  fact  not  been  duly  performed. 
Sub-s.  (11),  in/rOy  seems  to  provide  that  this  shall  be  a  good 
defence  to  an  action  for  specific  performance.  And  it  is  con- 
ceived that  any  receipt  tendered  in  evidence  under  this  enactment 
must  be  free  from  grounds  of  suspicion  on  the  face  of  it. 

A  receipt  for  a  nominal  payment,  such  as  a  peppercorn,  is 
not  a  receipt  within  the  meaning  of  this  or  the  foregoing  sub- 
section, {ke  Moody  and  Yates,  80  Ch.  D.  344.)  It  also  appears, 
by  the  last-cited  case,  that  the  rent  in  question  must  be  a 
payment  in  money,  not  in  kind. 

c2 
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C.  A.  1881,  A  receipt  by  a  ground  landlord  for  rent  due  under  a  lease, 
Sect.  8.  which  has  been  paid  under  threat  of  distress,  by  an  under-lessee, 
is  not  a  receipt  for  rent  due  under  the  under-lease.  (Re  Higgins 
and  Percwaly  W.  N.  1888,  p.  172.) 

A  vendor  who  commits  a  breach  of  covenant  after  the  execu- 
tion of  the  contract,  cannot  avail  himself  of  the  pro\nsions  oi 
sub-s.  (4).  {Hotvell  v.  Kighiley,  21  Beav.  331.)  Continuing 
breaches  would,  however,  seem  to  be  within  the  sab-sectioD. 
(See  Bull  v.  Hutchens^  32  Beav.  615.  See  also  Laurie  v.  Lees, 
7  App.  Cas.  19.) 

On  any  sale  under  a  power  contained,  or  implied  by  virtue  of 
8. 19,  Bub-s.  (1)  (i.),  p.  Sl^  post,  in  a  mortgage  by  demise  of  leaseholds, 
the  vendor  must  in  the  contract  or  conditions  of  sale  expressly 
provide  for  the  admission  by  the  purchaser  that "  all  rent  due 
under  every  superior  lease,  and  all  the  covenants,  &c.  of  every 
superior  lease,  have  been  paid  and  duly  performed,  <kc.  up  to 
that  date."  Since  no  rent  is  reserved  on  the  under-lease  by 
which  he  holds,  he  cannot  produce  any  receipt  for  it,  and  there- 
fore his  case  is  not  within  sub-s.  (5).  And  even  if  he  can  produce 
the  last  receipt  for  rent  due  under  every  superior  lease,  his  case 
is  not  within  sub-s.  (4)  from  which  sales  of  land  held  by.  under- 
lease are  excluded.  It  seems  to  make  no  difference  in  this 
respect  if  the  mortgage  contains  a  trust  of  the  "  last  days  '*  of  the 
superior  term  in  favour  of  the  purchaser. 

In  a  case  where  the  lessor  had  refused  to  accept  the  last  instal- 
ment of  rent,  and  had  commenced  an  action  of  ejectment  against 
the  lessee,  which  action  had  been  stayed  for  non-delivery  of 
particulars,  and  the  vendor  had  filed  an  affidavit  that  to  the  best 
of  his  knowledge  and  belief,  all  the  covenants  had  been  per- 
formed, and  the  purchaser,  having  had  an  opportunity  to  inspect 
the  premises,  brought  no  evidence  of  any  breach  :  it  was  held  that 
there  was  sufficient  jmrnd  facie  evidence  that  no  breach  had  been 
committed.    (Ringer  to  Thompson^  51  L.  J.  Ch.  42.) 

(6.)  On  a  sale  of  any  property,  the  expenses  of 
the  production  and  inspection  of  all  Acts  of  Par- 
liament, inclosure  awards,  records,  proceedings  of 
courts,  court  rolls,  deeds,  wills,  probates,  letters  of 
administration,  and  other-  documents,  not  in  the 
vendor's  possession,  and  the  expenses  of  all  journeys 
incidental  to  such  production  or  inspection,  and  the 
expenses  of  searching  for,  procuring,  making,  veri- 
fying, and  producing  all  certificates,  declarations, 
evidences,  and  information  not  in  the  vendor's 
possession,  and  all  attested,  stamped,  ofl&ce,  or  other 
copies  or  abstracts  of,  or  extracts  from,  any  Acts  of 
Parliament  or  other  documents  aforesaid,  not  in  the 
vendor's  possession,  if  any  such  production,  inspec- 
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tion,  journey,  search,  procuring,  making,  or  verifying  c.  a.  issi, 
is  required  by  a  purchaser,  either  for  verification  of  ^^^  ^' 
the  abstract,  or  for  any  other  purpose,  shall  be  borne 
by  the  purchaser  who  requires  the  same  ;  and  where 
the  vendor  retains  possession  of  any  document,  the 
expenses  of  making  any  copy  thereof,  attested  or 
unattested,  which  a  purchaser  requires  to  be  delivered 
to  him,  shall  be  borne  by  that  purchaser. 

A  vendor  is  bound  to  supply  a  complete  and  proper  abstract 
at  his  own  expense  ;  and  therefore,  although  the  contract  may 
be  subject  to  the  provisions  of  this  sub-section,  he  must  bear  the 
expense  of  abstracting  documents  not  in  his  possession,  which 
are  a  necessary  part  of  the  title.  (Re  Johnson  and  Ttisttn,  30  Ch. 
D.  42.)  He  must  also  complete  the  title  by  procuring  the  execu- 
tion of  any  document  which  is  necessary  for  that  purpose  ;  such, 
for  example,  as  a  surveyor's  certificate  that  a  house  has  been 
completed  to  his  satisfaction.  (Be  Moody  and  Yates,  30  Ch.  D. 
334.)  But  if  he  has  supplied  an  abstract,  and  the  purchaser,  for 
the  purpose  of  verification,  requires  production  of  any  deed  not 
in  the  vendor's  possession,  even  of  the  deed  which  forms  the  root 
of  the  title,  he  must  pay  the  costs  incident  thereto.  (Re  Stuart, 
4'C.y  1896,  2  Ch.  328.)  In  Ireland  it  is  the  custom  on  an  open 
contract  for  the  vendor  to  supply  copies  of  all  documents  in  his 
possession  along  with  the  abstract ;  and  this  will  be  enforced. 
(Re  Furlong  and  Sheehan,  23  L.  R.  Ir.  407.) 

It  was  held  by  Js^orth,  J.,  in  Re  Ebstvorth  and  Tidy,  42  Ch.  D. 
28,  that  a  will,  through  which  the  title  was  traced,  being  sufii- 
ciently  recited  in  a  later  deed,  did  not  need  to  be,  though  strictly 
it  ought  to  have  been,  abstracted  in  chief ;  and  that,  the  will  not 
being  in  the  vendor's  possession,  the  expense  of  its  production 
must  be  borne  by  the  purchaser.  But  in  Re  Stamford,  &c.  Bank  and 
Kniyht^  1000,  1  Ch.  287,  the  same  learned  judge  pointed  out  that 
in  the  earlier  case  the  purchaser  knew  the  contents  of  the  will,  and 
consequently  it  would  have  been  putting  the  vendor  to  unneces- 
sary expense  to  require  a  full  abstract ;  and  he  held  that  where 
an  abstract  of  title  to  leaseholds  showed  an  assignment  only  by 
way  of  recital  in  another  document,  the  vendor  must  deliver  an 
abstract  of  the  recited  document  at  his  own  expense. 

In  a  case  where  the  mortgagor  had  entered  into  a  contract  for 
sale  without  disclosing  the  existence  of  the  mortgage,  it  was  held 
by  Kay,  J.,  that  under  this  sub-section  he  could  throw  upon  the 
purchaser  the  expense  of  the  production  of  the  deeds  in  the  hands 
of  the  mortgagee.  {Re  Willett  and  Argentiy  W.  N.  1889,  p.  66  ; 
60  L.  T.  785.) 

The  sub-section  only  deals  with  the  expenses  of  "  production 
and  inspection,"  and  does  not  aifect  the  ordinary  right  of  a 
purchaser  to  have  the  title  deeds  handed  over  to  him  on  com- 
pletion, and  on  an  open  contract  the  vendor  must  bear  the  expense 
of  obtaining  such  deeds  on  completion,  although  they  are  not  in 
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C.  A.  IMl,     his  possession  and  are  not  referred  to  in  the  abstract.     {Re  Duihy 
Sects.       and  Jesson,  1898, 1  Ch.  419.) 

See  also  V.  &  P.  Act,  s.  2,  r.  3,  and  notes  thereon,  antCy  p.  2. 

(7.)  On  a  sale  of  any  property  in  lots,  a  purchaser 
of  two  or  more  lots,  held  wholly  or  partly  under  the 
same  title,  shall  not  have  a  right  to  more  than  one 
abstract  of  the  common  title,  except  at  his  own 
expense. 

(8.)  This  section  applies  only  to  titles  and  pur- 
chasers on  sales  properly  so  called,  notwithstanding 
any  interpretation  in  this  Act. 

This  sub-section  excluded  leases  and  mortgajsjes  from  the 
operation  of  the  sectiou.    (See  s.  2,  sub-s.  (viii.),  p.  13,  ante.) 

(9.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  contract 
of  sale,  and  shall  have  effect  subject  to  the  terms  of 
the  contract  and  to  the  provisions  therein  contained. 

(10.)  This  section  applies  only  to  sales  made  after 
the  commencement  of  this  Act. 

(11.)  Nothing  in  this  section  shall  be  construed 
as  binding  a  purchaser  to  complete  his  purchase  in 
any  case  where,  on  a  contract  made  independently 
of  this  section,  and  containing  stipulations  similar  to 
the  provisions  of  this  section,  or  any  of  them,  specific 
performance  of  the  contract  would  not  be  enforced 
against  him  by  the  Court. 

This  sub-section  reserves  to  a  purchaser,  under  the  foregoing 
implied  conditions,  the  common  equitable  defences.  See  note  on 
sub-s.  (3),  supra. 

As  regards  trustees,  by  s.  66,  p.  158,  post,  they  may  sell  under 
the  foregoing  conditions  without  incurring  liabihty.  But  to  seU 
under  needlessly  depreciatory  conditions  is  ordinarily  a  breach  of 
trust ;  and  in  Dance  v.  GoMinghaniy  L.  R.  8  Oh.  9u2,  an  injunc- 
tion was  granted,  at  the  suit  of  a  cestui  que  trusty  against  the 
purchasers  as  well  as  the  trustees,  to  restrain  the  completion  of 
a  sale,  on  the  ground  that  the  conditions  of  sale  were  needlessly 
depreciatory.  Before  the  passing  of  the  Tnistee  Act,  1888,  s.  8, 
the  objection  that  the  conditions  were  needlessly  depreciatory, 
would  have  been  a  good  defence  for  a  purchaser,  as  against 
trustees,  in  a  suit  for  specific  performance,  even  though  there 
might  be  nothing  to  show  that  the  conditions  had  in  fact  had 
any  injurious  effect.  The  last  mentioned  enactment  is  now 
replaced  by  the  Trustee  Act,  1893,  s.  14.     (See  p.  ^7 Impost.) 
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In  Dunn  v.  Floods  28  Ch.  D.  586,  the  Court,  upon  the  objec-  c.  A.  1881, 
lion  of  the  purchaser,  refused  specific  performance  of  a  contract  8ect.  8.  ^ 
ibr  sale  made  bj  trustees  which  needlessly  contained  conditions 
of  a  depreciatory  character.  This  went  a  step  beyond  Dance 
V.  Ooldingham,  in  which  case  the  objection  proceeded  from  the 
cestui  que  trust  This  decision  seems  to  imply  that,  even  after 
conveyance,  the  contract  might  (under  the  former  law)  have  been 
re-opened  as  against  the  purchaser  at  the  instance  of  the  cestui 
que  trust. 

4. — (1.)  Where  at  the  death  of  any  person  there      sect.  4. 
is  subsisting  a  contract  enforceable  against  his  heir  Completion  of 
or  devisee,  for  the  sale  of  the  fee  simple  or  other  d^th!^**^^^^ 
freehold  interest,  descendible  to  his  heirs  general, 
in  any  land,  his  personal  representatives  shall,  by 
virtue  of  this  Act,  have  power  to  convey  the  land 
for  all  the  estate  and  interest  vested  in  him  at  his 
death,  in  any  manner  proper  for  giving  effect  to  the 
contract. 

(2.)  A  conveyance  made  under  this  section  shall 
not  affect  the  beneficial  rights  of  any  person  claim- 
ing under  any  testamentary  disposition  or  as  heir 
or  next  of  kin  of  a  testator  or  intestate. 

(3.)  This  section  applies  only  in  cases  of  death 
after  the  commencement  of  this  Act. 

The  operation  of  this  section  will  probably  be  confined  in 
practice  to  those  cases  in  which  a  vendor,  having  contracted  to 
sell  the  fee  simple,  dies  before  completion,  either  intestate  with 
an  infant  heir-at-law,  or  having  devised  the  legal  estate  to  an 
infant  or  in  settlement.  Before  the  Trustee  Act,  1850  (see 
88.  7,  30),  the  purchase-money  must  have  been  paid  into  Court 
in  an  action  for  specific  performance,  and  retained  there  until 
the  infant  attained  the  age  of  twenty-one.  (Bullock  v.  Bullock^ 
1  Jac.  &  W.  603.)  In  such  cases,  the  purchaser,  if  satisfied 
(see  Bub-s.  2)  as  to  the  validity  of  his  contract,  may  now  take  a 
conveyance  of  the  legal  estate  from  the  personal  representatives 
of  the  vendor  without  being  obliged  to  bring  an  action. 

Equitable  estates  seem  not  to  be  within  the  design  of  this 
section.  Nor  if  they  were  would  it  give  any  greater  safety  in 
dispensing  with  the  heir^s  concurrence  iji  the  conveyance  of  an 
equitable  fee  than  could  be  obtained  without  it.  (See  sub-s.  2.) 
His  concurrence  might  always  have  been  dispensed  with  by  a 
purchaser  who  could  get  in  the  legal  estate,  when  it  was  certain 
that  the  heii-'s  equity  had  been  ett'ectually  barred  by  the  contract. 
But  the  purchaser  is  entitled  to  the  heir's  concurrence,  to  prevent 
questions  as  to  the  validity  of  the  contract  from  arising.  (See 
Roberts  v.  Marchant,  1  Ha.  547 ;  aff.  1  Ph.  870.)  In  Dull/  v. 
NaldeTf  35  L.  J.  Ch.  52,  it  was  held  that  the  heir-at-law  of  the 
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C.  A.  1881, 
Beet.  4. 


vendor  of  an  equity  of  redemption,  who  had  died  before  completion, 
was,  for  this  reason,  a  necessary  party  to  the  conveyance.  (See  also 
Hoddell  V.  Pugh,  33  Beav.  489.) 

The  freeliold  interests  other  than  a  fee  simple  which  come 
within  the  operation  of  this  section,  seem  to  be  base  fees  and 
determinable  fees. 

Estates  ;;?/r  autre  vie  limited  to  the  heir  as  special  occupant  are 
not  properly  said  to  be  "  descendible"  to  him.  {Per  Lord  Kenyon, 
Doe  v.  Lmion,  6  T.  R.  289,  at  p.  291.)  It  would  be  more  pru- 
dent not  to  rely  upon  their  coming  within  the  operation  of  this 
section. 

It  is  conceived  that,  on  the  death  of  a  vendor  who  has  con- 
tracted to  sell  for  a  fee  simple,  the  fee  is  not  "  vested  on  any  trust 
...  in"  the  vendor  "solely,"  within  the  meaning  of  s.  30,  p.  104, 
post,  which  seems  to  contemplate  only  express  trusts.  It  is  true 
that  in  Lijsaght  v.  Edwards,  2  Ch.  D.  499,  Jessel,  M.R.,  held, 
that  estates  contracted  to  be  sold  are  trust  estates  for  the  purpose 
of  passing  under  a  devise  of  trust  estates.  But  he  expressly  held 
that  this  result  was  due  to  the  intention  of  the  testator ;  and  the 
case  seems  to  have  no  application  where  no  question  of  intention 
is  relevant.  (See  also  the  remarks  of  Lord  Cairns  in  Shaw  v.  Foster, 
L.  R.  5  H.  L.  321,  at  p.  338.) 

The  present  section  seems  to  be  permissive  only,  enabling  the 
personal  representatives  to  convey  the  estate  without  disabling  the 
heir  or  devisee. 


Sect.  6. 

Provision  by 
Court  for 
incum- 
branceSy  and 
sale  freed 
therefrom. 


Discharge  of  Incumhranccs  on  Sale. 

5. — (1.)  Where  land  subject  to  any  incumbrance, 
whether  immediately  payable  or  not,  is  sold  by  the 
Court,  or  out  of  Court,  the  Court  may,  if  it  thinks 
fit,  on  the  application  of  any  party  to  the  sale,  direct 
or  allow  payment  into  Court,  in  case  of  an  annual 
sum  charged  on  the  land,  or  of  a  capital  sum  charged 
on  a  determinable  interest  in  the  land,  of  such 
amount  as,  when  invested  in  Government  securities, 
the  Court  considers  will  be  suflBcient,  by  means  of 
the  dividends  thereof,  to  keep  down  or  otherwise 
provide  for  that  charge,  and  in  any  other  case  of 
capital  money  charged  on  the  land,  of  the  amount 
sufficient  to  meet  the  incumbrance  and  any  interest 
due  thereon ;  but  in  either  case  there  shall  also  be 
paid  into  Court  such  additional  amount  as  the  Court 
considers  will  be  sufficient  to  meet  the  contingency  of 
further  costs,  expenses,  and  interest,  and  any  other 
contingency,  except  depreciation  of  investments, 
not  exceeding  one-tenth  part  of  the  original  amount 
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to  be  paid  in,  unless  the  Court  for  special  reason    c  a.  issi, 
thinks  fit  to  require  a  larger  additional  amount.      .  ^^}^ 

The  section  is  intended  to  enable  charges  to  be  got  rid  of  in 
cases  where  the  person  entitled  cannot  be  found,  or  where,  owing 
to  the  infancy  of  children  entitled  to  portions,  the  money  has  not 
become  actually  raiseable ;  or,  in  the  case  of  jointure  rent-charges, 
where  the  charge  is  not  redeemable  as  a  mortgage. 

As  by  s.  2,  sub-B.  (viii.),  P.  12,  a7i(e,  "  sale  means  only  a  sale 
properly  so-called,"  the  machinery  of  this  section  is  not  applicable 
to  intended  mortgages. 

This  section  applies  to  ordinary  sales  i7iter  paries,  as  well  as 
to  sales  by  the  Court.  Lands  may  be  sold  under  it  free  from 
incumbrances — (1)  upon  the  application  of  the  purchaser  in  all 
cases,  and  (2)  on  the  application  of  the  vendor,  when  the  purchaser 
consents,  and  is  willing  to  pay  into  Court  a  sufficient  part  of  the 
purchase-money  to  meet  the  requirements  of  the  section.  But  if 
the  purchaser  should  not  consent,  it  is  conceived  that  the  sale 
could  not  be  made  free  from  incumbrances,  unless  it  is  either 
made  by  the  Court,  or  the  vendor  is  able  to  provide  the  required 
sum  of  money  without  the  purchaser's  assistance  ;  for  in  the  case 
of  an  ordinary  sale  out  of  Court  there  seems  to  be  no  jurisdiction 
to  order  the  purchaser  to  pay  any  part  of  the  purcliase-money 
into  Court  before  the  execution  of  the  conveyance,  and  no  con- 
veyance can  be  made  free  from  incumbrances  until  after  payment 
into  Court  of  the  required  sum.  This  section  cannot  have  been 
intended  indirectly  to  confer  jurisdiction  to  make  orders  for 
specific  performance  in  chambers ;  which  would  practically  be 
the  result  of  ordering  the  purchaser  to  pay  part  of  the  purchase- 
money  into  Court  against  his  will.  The  word  "  direct  '*  seems  to 
apply  to  sales  by  the  Court,  and  the  word  "  allow  '*  to  sales  ©ut 
of  Court 

It  may  sometimes  be  convenient  for  the  vendor  to  stipulate  in 
the  contract  that,  on  accepting  the  title,  the  purchaser  shall  pay 
tlie  required  sum  into  Court  out  of  the  purchase-money. 

The  Court  will  decide  a  question  of  construction,  involving  the 
determination  of  the  rights  of  unborn  children,  if  it  is  necessary 
in  order  to  ascertain  the  amount  to  be  paid  into  Court  under  this 
section.     (Ee  Freme,  1895,  2  Ch.  778.) 

In  Re  G.  N.  R,  Go.  and  Sanderson^  2b  Ch.  D.  788,  Pearson,  J., 
inclined  to  the  opinion  that  this  section  does  not  apply  to  a  per- 
petual rent-charge  secured  upon  land  by  statute  ;  and  he  decided 
that,  at  all  events,  the  Court  would  not  compel  a  vendor  to  pay 
money  into  Court  for  the  purpose  of  discharging  such  an  incum- 
brance, whenever  this  course  would  inflict  great  hardship  upon 
him.  There  are  grounds  for  suspecting  that  in  this  case  the  rent- 
charge  was  charged  not  only  upon  the  land  contracted  to  be  sold, 
but  also  upon  other  lands  of  the  vendors. 

Sect  45,  p.  128,  post,  provides  a  general  method  for  the 
redemption  of  annual  sums  charged  upon  land  in  perpetuity. 

(2.)  Thereupon,  the  Court  may,  if  it  thinks  fit, 
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c.  A.  1881,    and  either  after  or  without  any  notice  to  the  incmn- 

^^^^'  ^' brancer,  as  the  Court  thinks  fit,  declare  the  land 

to  be  freed  from  the  incumbrance,  and  make  any 
order  for  conveyance,  or  vesting  order,  proper  for 
giving  effect  to  the  sale,  and  give  directions  for  the 
retention  and  investment  of  the  money  in  Court. 

On  the  meaning  of  "incumbrance,"  see  s.  2,  sub-s.  (vii.),  p.  12, 
ante ;  it  might  include  rent-charges,  but  not  quit  rents  or  chief 
rents,  as  to  which  see  s.  45,  p.  128,^05/. 

Applications  under  this  section  must  be  made  by  summons  at 
chambers.  See  s.  G9,  sub-s.  (8),  p.  160,  post ;  Patching  v.  Bulty 
80  W.  R.  244 ;  affirmed  on  appeal,  W.  N.  1882,  p.  113.  On  the 
meaning  of  "  the  Court,"  see,  as  to  lands  in  England,  s.  2, 
sub-8.  (xviii.),  p.  14,  ante,  and  s.  69,  sub-s.  (1),  p.  1(^0,  post;  as  to 
lands  in  the  County  Palatine  of  Lancaster,  s.  60,  sub-s.  (9), 
p.  IGl,  post;  and  as  to  land  in  Ireland,  s.  72,  sub-sects.  (2)  and 
(:J),  p.  iG4,  post.  As  to  the  giving  of  notice,  see  s.  69,  sub- 
sects.  (4),  (5),  and  (6),  p.  161,  post;  as  to  costs,  s.  69,  sub-s.  (7), 
ibid. 

Before  the  Act,  land  subject  to  any  incumbrance  could  not  be 
sold,  even  by  the  Court,  free  therefrom  without  the  consent  of 
the  incumbrancer.  {Langton  v.  Langton,  1  Jur.  N.  S.  1078  ; 
Wickenden  v.  Ray  son,  6  De  G.  M.  &  G.  210.) 

It  is  generally  understood  that  the  discretion  given  by  this  section 
to  "  redeem  a  mortgagee  behind  his  back,"  will  not  be  exercised, 
unless  it  is  proved  to  be  impossible  to  communicate  with  the 
mortgagee.  Evidence,  however,  as  to  the  amount  of  the  debt, 
might  be  furnished  by  the  form  of  the  receipts  given  by  the  mort- 
gagee. Redemption  without  notice  seems  to  involve  the  confis- 
cation of  any  rights  of  consolidation  to  which  the  mortgagee  may 
be  entitled  ;  and  also  of  an  option  to  purchase ;  as  to  which  see 
Milfoi'd  Harm  Rway.  Co.  v.  Mowatt,  28  Ch.  D.  402  ;  where, 
however,  Pearson,  J.,  seems  to  have  thought  that  there  was  not 
a  hona  fide  intention  of  exercising  the  option.  Where  purchase- 
money  greatly  exceeds  the  incumbrances,  the  land  may  be  freed 
on  its  payment  into  Court.  {Archdale  v.  Anderson,  21  L.  R.  Ir. 
527.) 

"When  the  order  is  made  in  an  action  to  which  the  incumbrancer 
is  not  a  party,  it  should  follow  the  words  of  the  Act ;  and  after 
directing  payment  into  Court  of  the  purchase-money,  and  the 
setting  aside  of  an  amount  sufficient  to  meet  the  incumbrance, 
proceed  to  declare  that  thereupon  any  party  shall  be  at  liberty 
to  apply  in  chambers  for  a  declaration  that  the  land  is  freed  from 
the  incumbrance.  {Dickin  v.  Dicktn,  W.  N.  1882,  p.  113  ;  30 
W.  R.  887.) 

The  word  "land,"  by  virtue  of  s.  2,  sub-s.  (ii.),  p.  9,  anie^ 
includes  every  estate  equal  in  quantum  to  a  freehold,  whether 
legal  or  equitable,  in  land,  except  equitable  estates  for  life  and 
pur  autre  vie.  But  to  restrict  the  word  to  this  meaning  seems 
foreign  to  the  general  purpose,  and  it  is  not  improbable  that  the 
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word  "  land  "  in  the  present  section  will  be  held  to  include  every     c.  A.  1881, 
estate  or  interest  whatsoever  in  land.  Sect.  6. 

Only  one  meaning  is  appropriate  to  the  phrase  **  the  land." 
This  seems  to  mean,  "  the  estate  or  interest  which  is  the  subject 
of  the  sale/' 

Then  it  appears  that  three  cases  are  contemplated,  of  which  two 
are  specially  provided  for  : — 
(1.)  An  annual  sum,  charged  on  the  land;  which  probably 
means,  charged    in   any   manner    whatever  upon  the 
estate  or  interest  sold,  whether  upon  the  whole  estate 
or  upon  a  partial  or  particular  estate  derived  thereout. 
For  it    is    impossible  to   suppose  that   annual   sums 
charged  upon  the  whole  estate  are  to  be  specially  pro- 
tected, and  that  those  charged  upon  a  partial  derived 
estate,  which  seem  still  more  to  need  protection,  are  to 
be  neglected  ; 
(2.)  A  capital  sum  charged  on  a  determinable  interest  in  the 
land ;    that  is,   upon  a  particular  estate  or  interest 
derived  out  of  the  estate  or  interest  which  is  the  subject 
of  the  sale ; 
in  either  of  which  cases  the  capital  sum  paid  into  Court  (indepen- 
dently of  the  additional  amount  not  exceeding  ten  per  cent.)  must 
suffice  by  its  dividends  to  keep  down,  or  otherwise  provide  for,  the 
charge. 
The  remaining  case  is  where — 

(3.)  A  capital  sum  is  charged  upon  any  estate  or  interest  other 

than  a  determinable   interest  of  the  above  specified 

kind ;  including  a  term  of  years  sul^sisting  as  a  separate 

estate  by  itsell,  not  as  one  out  of  several  successive 

estates  or  interests  created  by  a  settlement  and  sold  all 

together. 

Upon  the  foregoing  interpretation  there  seems  to  be  no  reason, 

if  a  leasehold  interest  is  sold,  which  is  subject  to  the  charge  of 

a  capital  sum,  why  the  leasehold  should  not  be  freed  from  the 

charge  under  this  section.    And  in  such  a  case  it  is  submitted 

that  it  would  be  sufficient  to  pay  into  Court  the  amount  of  the 

charge  together  with  the  additional  margin  not  exceeding  ten 

per  cent.  ;  and  that  it  would  not  be  necessary  that  the  sum  paid 

in  should  suffice  by  its  diride?ids  to  keep  down  the  charge  ; 

because,    though    a   leasehold    is    undoubtedly  a  determinable 

interest,  yet,  if  it  is  the  whole  subject  of  the  sale,  it  is  not  a 

determinable  interest  in  the  land,  within  the  meaning  of  this 

section. 

For  a  form  of  order  made  in  a  case  where  land  was  subject  to 
an  annuity,  see  Patching  v.  Bxdl,  80  W.  R.  244. 

(3.)  After  notice  served  on  the  persons  interested 
in  or  entitled  to  the  money  or  fund  in  Court,  the 
Court  may  direct  payment  or  transfer  thereof  to 
the  persons  entitled  to  receive  or  give  a  discharge 
for  the   same,  and  generally  may  give   directions 
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c.  A.  1881,    respecting   the   application  or  distribution  of 
— 8eot5^    capital  or  income  thereof. 


the 


It  is  conceived  that  under  the  wide  language  of  this  sub-section, 
the  Court  will  assume  jurisdiction  to  deal  with  the  fnnd  in  any 
way  which  it  thinks  proper  ;  among  other  things,  to  award  to  the 
mortgagee  six  months'  interest  in  lieu  of  notice  to  redeem,  or 
compensation  for  anticipating  the  payment  of  a  loan  arranged 
for  a  time  certain,  or  for  any  loss  which  may  accrue  by  the  trans- 
mutation of  his  security  ;  and  perhaps  to  indemnify  him  for  the 
loss  (if  such  should  occur)  of  any  right  of  consolidation  to  which 
he  may  be  entitled.  The  notice  appears  to  be  notice  given  by 
direction  of  the  Court,  and  would  not  include  notice  given  before 
commencement  of  the  proceedings.  Such  notices  do  not  come 
within  the  operation  of  s.  G7,  p.  lbd,posL 

The  cjuestion,  who  are  the  persons  "  entitled  "  to  receive  or 
give  a  discharge  for  the  money,  may  sometimes  involve  no  little 
difficulty.  Suppose  a  tenant  for  life  and  a  tenant  in  fee  simple 
in  remainder  to  concur  in  selling  an  unincumbered  fee  simple, 
when  the  life  estate  is  subject  to  a  mortgage,  and  that  the 
machinery  of  this  section  is  employed.  In  this  case  the  sum  paid 
in  must  suffice  bi/  its  divideiids  to  keep  down  the  charge.  But 
the  mortgagee  will  have  no  right  or  title  to  give  a  discharge  for 
the  corpus.  The  Court  might,  no  doubt,  award  him  so  much  of 
the  corpus  as  would  suffice  to  pay  off  the  charge,  together  with 
six  months'  interest  in  lieu  of  notice ;  and  after  such  award 
he  could  give  a  discharge  for  that  amount ;  but  his  right  would 
be  derived  solely  from  the  award  of  the  Court,  while  the  words^ 
**  persons  entitled,"  seem  to  mean,  persons  who  have  an  inde- 
pendent and  pre-existing  title.  In  tlie  case  supposed,  the  intrinsic 
and  independent  right  of  the  mortgagee  is,  in  default  of  redemp- 
tion, to  foreclose  the  life  estate,  that  is,  to  receive  the  whole  rents 
and  profits  during  the  life  of  the  tenant  for  life  ;  and  this  has  no 
logical  relation  to  the  sum  paid  into  Court,  although  it  may 
probably  happen  that  such  sum  will  be  large  enough  to  enable 
the  Court  to  protect  his  interests. 

(4.)  This  section  applies  to  sales  not  completed  at 
the  commencement  of  this  Act,  and  to  sales  there- 
after made. 


General  Words. 

Sect.  6.  6. — (1-)  A  conveyance  of  land  shall  be  deemed 

General  words  to  include  and  shall  by  virtue  of  this  Act  operate 
ali^s'^of  knd,  ^^  convey,  with  the  land,  all  buildings,  erections, 
fixtures,  commons,  hedges,  ditches,  fences,  ways, 
waters,  water-courses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  appertaining 
or  reputed  to  appertain  to  the  land,  or  any  part 


buildings,  or 
manor. 
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thereof,    or  at   the  time   of   conveyance   demised,    c.  a.  issi, 

occupied,  or  enjoyed  with,  or  reputed  or  known  as  ^^°^'  ^'  _ 

part  or  parcel  of  or  appurtenant  to  the  land  or  any 
part  thereof. 

This  section  was  not  intended  to  alter  contracts,  but  only  to 
say  what,  in  the  absence  of  a  contrary  intention,  the  conveyance 
shonld  mean.  If  the  contract  is  for  the  sale  of  land  "  with  the 
appurtenances,"  this  will  not  give  the  purchaser  more  than  he 
would  have  got,  under  a  like  contract,  before  the  Act.  Therefore 
if,  by  reason  of  the  particular  circumstances,  this  section  would 
jrive  him  more,  the  vendor  is  entitled  to  have  the  effect  of  the 
section  modified  in  the  conveyance.  (Re  Peck  and  Sch,  Bd.  for 
Land.,  1893,  2  Ch.  815  ;  Re  Hughes  and  Ashley,  1900,  2  Ch.  595.) 

For  a  case  where  a  right  of  way  was  held  not  to  be  obvious 
or  apparent,  and  therefore  not  to  pass  under  the  general  words 
imported  into  the  convevance  by  this  section,  see  Titchmarsh  v. 
Rayston  Water  Co.,  81  L.*T.  673 ;  48  W.  R.  201. 

The  general  words  imported  by  this  section  will  only  pass  such 
rieh ts  as  are  known  to  the  law.  (Burrows  v.  Lang,  1 901,  2  Ch.  502  ; 
70  L.  J.  Ch.  607.)  See  S.  C.  as  to  effect  of  the  section  on  the 
right  to  an  artificial  water-course. 

(2.)  A  conveyance  of  land,  having  houses  or 
other  buildings  thereon,  shall  be  deemed  to  include 
and  shall  by  virtue  of  this  Act  operate  to  convey, 
with  the  land,  houses,  or  other  buildings,  all  out- 
houses, erections,  fixtures,  cellars,  areas,  courts, 
courtyards,  cisterns,  sewers,  gutters,  drains,  ways, 
passages,  lights,  water-courses,  liberties,  privileges, 
easements,  rights,  and  advantages  whatsoever,  apper- 
taining or  reputed  to  appertain  to  the  land,  houses, 
or  other  buildings  conveyed,  or  any  of  them,  or  any 
part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as 
part  or  parcel  of  or  appurtenant  to,  the  land,  houses, 
or  other  buildings  conveyed,  or  any  of  them,  or  any 
part  thereof. 

(3.)  A  conveyance  of  a  manor  shall  be  deemed  to 
include  and  shall  by  virtue  of  this  Act  operate  to 
convey,  with  the  manor,  all  pastures,  feedings, 
wastes,  warrens,  commons,  mines,  minerals,  quarries, 
furzes,  trees,  woods,  underwoods,  coppices,  and  the 
ground  and  soil  thereof,  fishings,  fisheries,  fowlings, 
courts  leet,  courts  baron,  and  other  courts,  view  of 
frankpledge   and  all  that  to  \iew   of  frankpledge 
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c.  A.  1881,  doth  belong,  mills,  mulctures,  customs,  tolls,  duties, 
— ?!!L?^ —  reliefs,  heriots,  fines,  sums  of  money,  amerciaments, 
waifs,  estrays,  chief-rents,  quit-rents,  rentscharge, 
rents  seek,  rents  of  assize,  fee  farm  rents,  services, 
royalties,  jurisdictions,  franchises,  liberties,  privi- 
leges, easements,  profits,  advantages,  rights,  emolu- 
ments, and  hereditaments  whatsoever,  to  the  manor 
appertaining  or  reputed  to  appertain,  or  at  the  time 
of  conveyance  demised,  occupied,  or  enjoyed  with 
the  same,  or  reputed  or  known  as  part,  parcel,  or 
member  thereof. 

(4.)  This  section  applies  only  if  and  as  far  as  a 
contrary-  intention  is  not  expressed  in  the  convey- 
ance, and  shall  have  effect  subject  to  the  terms 
of  the  conveyance  and  to  the  provisions  therein 
contained. 

In  the  plan  to  the  conveyance  of  a  house,  adjacent  land 
belonging  to  the  grantor,  over  which  windows  looked,  was 
described  as  "building  land.'*  It  was  lield  that  this  description 
was  not  a  sufficient  indication  of  an  intention  to  prevent  an  unre- 
stricted right  to  light  fVom  passing  to  the  grantee.  {Broomfield 
V.  WilliamSy  1897,  1  Ch.  602.)  In  such  a  case  the  grantor 
cannot  so  build  on  the  adjacent  land  as  to  cause  "  any  material 
obstruction  "  to  the  light  coming  to  the  windows.  Where  a  lease 
of  a  house  contains  no  express  ^rant  of  lights,  such  a  grant  will  be 
imported  by  virtue  of  the  general  words  in  the  section.  (Pollard 
V.  Gare,  1901,  1  Ch.  834.) 

(5.)  This  section  shall  not  be  construed  as  giving 
to  any  person  a  better  title  to  any  property,  right, 
or  thing  in  this  section  mentioned  than  the  title 
which  the  conveyance  gives  to  him  to  the  land  or 
manor  expressed  to  be  conveyed,  or  as  conveying 
to  him  any  property,  right,  or  thing  in  this  section 
mentioned,  further  or  otherwise  than  as  the  same 
could  have  been  conveyed  to  him  by  the  conveying 
parties. 

(6.)  This  section  applies  only  to  conveyances 
made  after  the  commencement  of  this  Act. 

The  phrase  ''conveyance  of  land"  will  probably  be  held  to 
include  an  assignment  of  a  ieim  of  years,  either  by  virtue  of  the 
fact  that  assigiiment  is  included  in  conveyance,  s.  2,  sub-s.  (v.), 
p.  11,  ante,  or  else  by  enlarging  the  meaning  of  land  beyond  that 
given  in  s.  2, 6ub-s.(ii.),an<e,by  virtue  of  the  word's  colloquial  usage. 
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General  words,  as  used  in  conveyances  of  lands  and  manors,     C.  A.  1881, 
denote  things  divisible  into  three  classes  : —  Sect.  6. 

(1.)  Things  which,  in  construction  of  law,  are  parcel  of  the 
thing   conveyed,   or  a  necessary  constituent  element 
thereof,  such  as  the  court-baron  of  a  manor,  buildings, 
growing  trees,  ungotten  minerals  ; 
(2.)  Easements  and  other  rights,  privileges,   and  franchises 
which   are  either  appurtenant  or  appendant    to    the 
thing  conveyed,  such  as  rights  of  way,  other  easements, 
commons ; 
(3.)  Easements  which  had  formerly  been  appurtenant  to  the 
thing  (the  quondafn  dominant  tenement)  conveyed  ;  but 
had  at  the  time  of  conveyance  become  extinguished  by 
the  unity  of  seisin  of  the  dominant  and  servient  tene- 
ments in  the  same  hands  for  an  estate  of  fee  simple. 
If  the  unity  of  seisin  is  for  any  less  estate,  or  is  not  in  posses- 
sion, the  easement  is  not  extinguished,  but  only  suspended,  and 
will  revive  without  being  regranted  upon  a  severance.     {James  v. 
Planty  4  A.  &  E.  749,  see  p.  762  ;  Thomas  v.  TJiamas,  2  C.  M.  & 
R.  34  ;  Simper  v.  Foley,  2  J.  <fe  H.  555.) 

After  such  extinguishment,  easements  cannot  pass  upon  a  sever- 
ance as  being,  properly  speaking,  appurtenant  to  the  qiumdam 
dominant  tenement.  But  easements  which  are  continuous  and 
apparent,  will,  upon  a  grant  of  the  quondam  dominant  tenement, 
be  re-created  by  way  of  implied  grant,  without  the  use  of  any 
words  to  express  such  an  intention  ;  and  even  though  they  first 
sprang  up  as  usages  during  the  unity  of  the  seisin.  {Ewart  v. 
Cochrane^  4  Macq.  117,  see  p.  122  ;  Watts  v.  KeUon^  L.  R.  6  Ch. 
166  ;  Pearson  v.  Spencer^  1  B.  &  S.  571,  at  p.  588  ;  Polden  v. 
Bastardy  L.  R.  1  Q.  B.  156,  at  p.  161  ;  Allen  v.  Taijhr,  16  Ch.  D. 
855  ;  Bayley  v.  G.  W.  Rwaij.  Co,,  26  Ch.  D.  434  ;  Russell  v.  Watts, 
10  App.  Cas.  590.) 

The  doctrine  of  Pyer  v.  Garter,  1  H.  &  N.  016,  which  appears 
often  to  be  confused  with  the  doctrine  referred  to  in  the  preceding 
paragraph,  is  in  reality  widely  different.     It  refers,  not  to  the 

auestion,  what  rights  on  occasion  of  a  severance  are  obtained  by 
[le  granted  tenement  as  against  the  tenement  retained  by  the 
grantor  f  but  to  the  question,  whether  any,  and  if  so,  what,  rights 
are  obtained  by  the  grantor  in  favour  of  the  tenement  which  he 
retains,  as  against  the  tenement  which  he  grants  ?  In  Pyer  v. 
Garter,  it  was  decided  that  the  retained  tenement  stands  in  as 
favourable  position,  for  this  purpose,  as  the  granted  tenement. 
This  doctrine  appears  to  be  opposed  to  the  maxim  upon  which 
the  doctrine  discussed  in  the  preceding  paragraph  depends,  that 
a  grantor  cannot  derogate  from  his  own  grant ;  and  it  seems  to 
have  been  overruled  by  the  cases  of  Suffield  v.  Broiv^n,  4  De  G. 
J.  &  8.  185,  and  Wheeldon  v.  Burrows,  12  Ch.  D.  31.  In  Russell 
v.  Watts,  10  App.  Cas.  590,  the  House  of  Lords  carefully  refrained 
from  throwing  doubt  upon  Wheeldon  v.  Burrows,  and  indeed  seem 
to  have  approved  of  that  case.  See  also  Taws  v.  Knoivles,  1891, 
2  Q.  B.  564 ;  which  case  also  shows  that  there  is  no  distinction 
in  this  respect  between  a  mortgage  and  an  absolute  conveyance. 
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C.  A.  1881,     The  doctrine  of  Wheeldon  v.  Burrotvs  was  well  expressed  by  Lord 

^^^-  g-       Holt  in  Tenant  v.  GoJdwin,  2  Ld.  Raym.  1080,  at  p.  1008  ;  and 

is  laid  down  in  Curriers*  Company  v.  Corhett,  4  De  (I.  J.  &  S.  764. 

If  the  easements  are  not  continuous  and  apparent,  the  grantor, 
in  order  to  revive  them,  must  either  employ  words  of  express 
grant,  or  must  describe  them  as  "  used  and  enjoyed  with  "  the 
land  conveyed,  or  in  similar  terms.  {James  v.  Plxini,  4  A.  &  E. 
740  ;  Barlmo  v.  Rhodes,  1  C.  &  M.  430,  at  p.  448.) 

Notwithstanding  the  dicta  in  some  early  cases,  it  may  now  be 
taken  as  settled  that,  agreeably  to  general  principle,  easements 
of  necessity,  like  other  easements,  ai'e  extinguished  by  unity  of 
seisin,  but  that  upon  a  severance  of  the  tenements  a  new  ease- 
ment of  necessity  is  newly  created  if  the  necessity  continues. 
{Per  Parke,  B.,  in  Phei/sey\.  Vicary,  16  M.  «k  W.  484,* at  p.  401 ; 
and  see  Holmes  v.  Gorinfiy  2  Bing.  76.)  And  the  new  easement 
is  limited  in  its  extent  by  the  extent  of  the  existing  necessity. 
{Corporation  of  London  v.  Riggs,  13  Ch.  D.  708.) 

The  doctrine,  that  easements  which  cannot  pass  as  appurtenant 
may  be  granted  de  novo  by  words  denoting  user  as  distinguished 
from  words  denoting  appurtenancy,  was  formerly  thought  to 
apply  only  to  easements  which  had  existed  previously  to  and  had 
been  extinguished  by  the  unity  of  seisin.  (See  Thomson  v.  Water- 
low,  L.  R.  6  Eq.  36  ;  Langley  v.  Hammond,  L.  R.  3  Exch.  161.) 
But  in  recent  cases  it  has  been  held  that  the  doctrine  applies  also 
to  easements  (or  rather,  usages  in  the  nature  of  easements)  which 
have  grown  up  during  the  unity  of  seisin.  {Watts  v.  Kelson, 
L.  R.  6  Ch.  166  ;  Kay  v.  Orley,  L.  R.  10  Q.  B.  360 ;  Barkshire 
V.  Oruhh,  18  Ch.  D.  616.)  The  two  last  cited  cases  show  that, 
in  regard  to  this  point,  there  is  no  difference  between  continuous 
easements  and  easements  which  are  used  only  from  time  to  time. 

In  the  ca.*^e  of  Beddington  v.  Atlee,  35  Ch.  D.  317,  the  following 
points  appear  to  have  been  assumed  or  decided : — (1)  The  doctrine 
of  implied  grant  of  easements  holds  good,  since  the  Judicature 
Acts,  with  regard  to  equitable  owners,  so  far  as  their  power  to 
make  a  title  extends ;  (2)  when  the  adjoining  tenements  are  not 
held  in  the  same  right,  as,  for  example,  where  the  owner  of  one  is 
seised  of  the  other  in  trust  for  another  person,  the  doctrine  will 
not  apply ;  (3)  after  contracting  to  sell  one  tenement,  the  vendor, 
being  a  trustee  for  the  purchaser,  is  for  this  purpose  seised  of  it 
en  autre  droit ;  and  therefore  the  doctrine  will  not  apply  on  the 
sale  by  him  of  another  adjoining  tenement ;  (4)  the  point  was 
raised,  but  not  decided,  whether  an  express  mention  of  appurte- 
nances will,  by  virtue  of  sub-s.  (4),  prevent  an  implied  grant,  by 
virtue  of  sub-s.  (2),  of  easements  other  than  those  at  the  time 
actually  existing  as  legal  easements.  This  seems  to  have  been 
decided  in  the  affirmative  in  Birmingham,  Ac.  Banking  Co.  v. 
Ross,  38  Ch.  D.  205,  see  p.  308.'  But  it  could  hardly  be  held 
that  those  words  would  prevent  the  grant  de  novo  of  easements 
which  had  merely  been  extinguished  by  unity  of  seisin. 

The  word  "  enjoyed  "  in  sub-s.  (2)  does  not  include  whatever 
is,  as  a  matter  of  fact,  enjoyed,  however  precariously  ;  but  refers 
only  to  what  is  enjoyed  in  such  a  way  as  to  give  rise  to  a  reasonable 
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expectation  that  the  enjoyment  will  be  permitted  to  continue,     c.  A.  1881, 
{Per  Cotton,  L.J.,  in  Birmingham,  <ic  Banking  Co,  v.  Ross,  SH        Beet.  6. 
Ch.  D.  295,  at  p.  307.)  " 

If  the  land  granted  is  described  as  being  bounded  by  a  road, 
the  soil  of  which  belongs  to  the  grantor  and  is  not  comprised  in 
the  grant,  then,  though  the  road  is  not  a  highway,  a  right  of  way 
over  it  may  by  implication  pass  to  the  grantee.  (See  Roberts  v. 
Karr,  1  Taunt.  495  ;  Harding  v.  Wilson,  2  B.  &  C.  96  ;  Randall 
V.  ffall,  4  De  G.  &  Sm.  343  ;  EspUy  v.  Wilkes,  L.  R.  7  Exch. 
298.)  But  it  is  conceived  that  there  must  be  some  indication  of 
intention  beyond  a  bare  mention  of  the  road.  In  Randall  y.  Hall, 
and  Espley  y.  Wilkes,  the  way  claimed  was  a  way  of  necessity  ; 
and  the  question  in  the  former  case  does  not  refer  to  what  passes 
by  implication  in  a  grant,  but  to  what  should  be  put  into  a  grant 
under  a  contract.  In  Harding  v.  Wilson  the  words  were  **  an 
intended  way."  In  Roberts  v.  Karr  the  Court  seem  to  have  gone, 
partly  on  the  ground  that  the  road  was  a  highway,  and  partly  on 
the  ground  of  estoppel ;  and  the  ground  of  estoppel  was  sufficient, 
for  if  the  locus  in  quo  was  a  road  at  all,  it  could  be  so  only  by 
being  taken  to  be  a  part  of  the  highway. 

As  it  is  the  easement  which  is  appurtenant  to  the  dominant 
tenement,  and  not  the  subjection  to  the  easement  which  is  appur- 
tenant to  the  servient  tenement,  there  seems,  so  far  as  the  present 
auestion  is  concerned,  to  be  no  need  for,  nor  even  any  meaning  in, 
le  distinction  between  cases  of  severance  in  which  the  dominant 
tenement  is  conveyed  and  those  in  which  the  servient  tenement 
is  conveyed.  No  question  of  appurtenancy,  or  of  the  grant  of  an 
easement  by  the  person  conveying,  can  arise  in  the  latter  cases. 

The  doctrine  of  grant  for  regrant)  by  words  denoting  user 
rests  upon  the  hypothesis  tliat  there  is  an  actual  user  at  the  time 
of  the  grant.  With  regard  to  such  easements  as  admit,  not  only 
of  being  extinguished  in  law  by  unity  of  seisin,  but  of  being 
visibly  interrupted  and  destroyed  in  fact,  they  would  seem,  if  so 
interrupted  and  destroyed  between  the  execution  of  the  contract 
and  of  the  conveyance,  not  to  be  included  under  the  phrase 
"  easements  ,  .  .  at  the  time  of  conveyance  demised,  occupied  or 
enjoyed  with,  or  reputed,  or  known  as,  part  or  parcel  of  or  appur- 
tenant to  the  land."  This  view  is  confirmed  by  Roe  v.  SiddonSy 
22  Q.  B.  D.  224.  As  the  rights  of  the  purchaser  date  from  the 
contract  and  not  from  the  conveyance,  it  follows  that,  whenever 
the  vendor  retains  contiguous  lands,  the  contract  should  expressly 
provide  for  the  grant  of  easements  admitting  of  such  physical 
mterruption,  unless  it  is  certain  that  none  exist. 

It  is  conceived  that  a  purchaser  buying  upon  an  open  contract 
could  not  now  insist  upon  the  insertion  in  the  conveyance  of 
express  general  words.    (See  s.  Q^,  sub-s.  1,  p.  158,  post.) 

As  to  how  far  the  doctrine  of  grant  by  words  denoting  user 
applies  to  rights  of  common,  see  JDoidge  v.  Carpenter,  6  M.  &  S. 
47  ;  Baring  v.  Abingdon,  1892,  2  Ch.  374. 

Of  things  parcel  of  a  manor,  some,  as  mines  and  minerals, 
admit  of  severance,  and  others,  as  the  court-baron  (Shep.  T.  240) 
do  not ;  unless  upon  a  grant  by  the  king  (Scriv.  Cop.  4th  ed. 
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601).  The  severance  here  meant  is  severance  from  the  s&ignory, 
which  must  not  be  conftised  with  the  corporeal  hereditaments 
in  the  tenure  of  the  lord.  Anything  once  severed  cannot  be 
reunited  to  the  manor  so  as  to  become  parcel  of  it  {Retell  v. 
Jodrell,  2  T.  R.  415,  see  p.  419  ;  Belacherois  v.  I).,  11  H.  L.  C. 
62)  ;  for  which  reason  **  mines  and  minerals "  seem  to  hare 
been  inserted  amongst  the  general  words  relating  to  a  manor, 
and  not  among  those  relating  to  land.  Mines  and  minerals 
severed  from  land  can  be  reunited  at  will ;  and  the  specific 
mention  of  things  parcel  of  the  thing  conveyed  not  only  is  use- 
less, but  may  be  dangerous  if  the  enumeration  is  not  exhaustiye. 
(Denison  v.  Holiday,  3  H.  &  N.  670.) 

"Warrens  and  law-days,  or  view  of  frank-pledge,  will  not 
pass  by  a  grant  of  the  manor,  unless  they  are  mentioned,  or  the 
grant  be  of  the  manor  with  the  appurtenances."  (Prest.  Shep. 
T.  240.)  They  will  now  pass,  unless  a  contrary  intention  is 
expressed.  View  of  frank-pledge,  or  the  court- leet,  had  become 
obsolete  in  Lord  Coke's  time.     (2  Inst.  72.) 

By  a  demise  of  a  manor  to  which  an  advowson  is  appendant, 
without  saying  cum  pertinmttis,  the  advowson  does  not  pass. 
{Higgins  v.  Grants  Cro.  Eliz.  18.)  The  present  section  contains 
nothing  to  alter  this  rule. 


Sect.  7. 

Covenants 
for  title  to  be 
implied. 


Covenants  for  Title. 

7. — (1.)  In  a  conveyance  there  shall,  in  the 
several  cases  in  this  section  mentioned,  be  deemed 
to  be  included,  and  there  shall  in  those  several 
cases,  by  virtue  of  this  Act,  be  implied,  a  covenant 
to  the  effect  in  this  section  stated,  by  the  person  or 
by  each  person  who  conveys,  as  far  as  regards  the 
subject-matter  or  share  of  subject-matter  expressed 
to  be  conveyed  by  him,  with  the  person,  if  one,  to 
whom  the  conveyance  is  made,  or  with  the  persons 
jointly,  if  more  than  one,  to  whom  the  conveyance 
is  made  as  joint  tenants,  or  with  each  of  the  persons, 
if  more  than  one,  to  whom  the  conveyance  is  made 
as  tenants  in  common,  that  is  to  say : 

A  defect  of  title  which,  by  a  natural  construction  comes  within 
the  language  of  the  covenants,  is  not  excluded  therefrom  merely 
by  the  fact  that  it  apf>ears  on  the  face  of  the  conveyance,  or  was 
otherwise  known  to  the  covenantee.  (Page  v.  Midi.  Rtvay,  Co., 
1894,  1  Ch.  11  ;  overruling  Hvnt  v.  White,  37  L.  J.  Ch.  526.) 

Although  the  operation  of  this  Act  is  restricted  to  England 
and  Ireland,  nny  of  the  provisions  of  this  section  might,  hy 
express  declaration  contained  in  any  particular  deed,  be  extended 
by  reference  to  apply  to  conveyances  of  land  situated  elsewhere. 
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(A.)  In  a  conveyance  for  valuable  consideration,    c.  a.  issi, 
other  than  a  mortgage,  the  following  covenant  by  a      ^^**  ^' 


person  who  conveys  and  is  expressed  to  convey  as  ^u^ce^^or^ 
beneficial  owner  (namely) :  vake,°by 

beneficial 

The  word  conveys  will  probably  be  held  to  mean,  is  named  as  a  owner. 
amveying  party  in  the  operative  part  of  the  conveyance.  Sub-s.  (4), 
%7ifra,  uses  only  the  phrase  expressed  to  convey.  It  would  seem 
that  the  use  of  the  words  as  beneficial  owner  conveys  will  carry 
the  covenants,  even  if  the  party  purporting  to  convey  is  not  in 
fact  a  beneficial  owner,  nor  does  in  fact  convey  anything,  but  only 
joins  in  the  conveyance  for  the  purpose  of  entering  into  the 
covenants, 

"  Conveyance  "  does  not,  in  this  section,  include  "  demise  by 
way  of  lease  at  a  rent ":  see  sub-s.  (5)  and  note  thereon,  p.  4:\,post. 
"  Conveyance  for  valuable  consideration  "  seems  here  to  include 
a  settlement  made  in  consideration  of  marriage  ;  although  the 
words  "  purchase  for  value,"  occurring  in  the  covenant,  do  not. 
To  such  settlements  the  forms  (A.)  and(B.)  seem  to  apply,  as  well 
as  the  form  (E.),  thus  enabling  the  settlor,  by  using  the  appro- 
priate language,  to  adopt  either  set  of  covenants  at  will.  This 
opinion  seems  to  be  commonly  adopted  in  the  profession,  and  it 
is  in  accordance  with  the  usual  practice  at  the  passing  of  the  Act; 
by  which  covenants  for  title  were  carried  up  to  the  last  purchase 
for  money,  or  money's  worth,  not  stopping  short  at  a  conveyance 
in  consideration  of  marriage. 

The  voluntary  surrender  of  a  lease,  not  being  for  any  valuable 
consideration,  seems  not  to  be  capable  of  containing  these  im- 
plied covenants ;  and  in  such  case  an  express  covenant  against 
incumbrances  should  be  inserted  in  the  deed  of  surrender.  The 
same  end  mipjht  be  attained  by  the  use  of  the  words  "  as  trustee," 
or  "  as  mortgagee,"  by  virtue  of  (F.),  p.  43,  post;  but  such  use 
of  the  words  is  not  appropriate  to  the  circumstances. 

The  covenant  will  not  operate  to  enlarge  the  thing  granted. 
In  a  case  where  a  share  in  a  testator's  residuary  estate  was  liable, 
under  certain  circumstances,  to  a  deduction  of  50Z.  per  annum  for 
the  board  and  lodging  of  the  legatee,  it  was  held  that  a  pur- 
chaser of  the  share  took  it  subject  to  that  liability,  when  the 
circumstances  arose,  although  it  was  conveyed  by  the  legatee  as 
beneficial  owner.  {Re  Greenwood,  Priestley  v.  Griffiths,  W.  N. 
1892,  p.  20  ;  40  W.  R.  857.) 


That,  notwithstanding  anything  by  the  person  Right  to 
who  so  conveys,  or  any  one  through  whom  he  *^°''®^' 
derives  title,  otherwise  than  by  purchase  for 
value,  made,  done,  executed,  or  omitted,  or 
knowingly  suffered,  the  person  who  so  conveys, 
has,  with  the  concurrence  of  every  other  person, 
if  any,  conveying  by  his  direction,  full  power 
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Beet.  7. 


Quiet  enjoy- 
ment. 


Freedom  from 
incumbrance. 


Further 
assorance. 


to  convey  the  subject-matter  expressed  to  be 
conveyed,  subject  as,  if  so  expressed,  and  in 
the  manner  in  which,  it  is  expressed  to  be 
conveyed,  and  that,  notwithstanding  anjiihing 
as  aforesaid,  that  subject-matter  shall  remain 
to  and  be  quietly  entered  upon,  received,  and 
held,  occupied,  enjoyed,  and  taken,  by  the 
person  to  whom  the  conveyance  is  expressed  to 
be  made,  and  any  person  deriving  title  under 
him,  and  the  benefit  thereof  shall  be  received 
and  taken  accordingly,  without  any  lawful 
interruption  or  disturbance  by  the  person  who 
so  conveys  or  any  person  conveying  by  his 
direction,  or  rightfully  claiming  or  to  claim  by, 
through,  under,  or  in  trust  for  the  person  who 
so  conveys,  or  any  person  conveying  by  his 
direction,  or  by,  through,  or  imder  any  one 
not  being  a  person  claiming  in  respect  of  an 
estate  or  interest  subject  whereto  the  convey- 
ance is  expressly  made,  through  whom  the 
person  who  so  conveys  derives  title,  otherwise 
than  by  purchase  for  value;  and  that,  freed 
and  discharged  from,  or  otherwise  by  the 
person  who  so  conveys  sufficiently  indemnified 
against,  all  such  estates,  incumbrances,  claims, 
and  demands  other  than  those  subject  to  which 
the  conveyance  is  expressly  made,  as  either 
before  or  after  the  date  of  the  conveyance  have 
been  or  shall  be  made,  occasioned,  or  suffered 
by  that  person  or  by  any  person  conveying 
by  his  direction,  or  by  any  person  rightfully 
claiming  by,  through,  under,  or  in  trust  for  the 
person  who  so  conveys,  or  by,  through,  or 
under  any  person  conveying  by  his  direction, 
or  by,  through,  or  under  any  one  through 
whom  the  person  who  so  conveys  derives  title, 
otherwise  than  by  purchase  for  value ;  and 
further,  that  the  person  who  so  conveys,  and  any 
person  conveying  by  his  direction,  and  every 
other  person  having  or  rightfully  claiming  any 
estate  or  interest  in  the  subject-matter  of  con- 
veyance, other  than  an  estate  or  interest  subject 
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whereto  the  conveyance  is  expressly  made,  by,    c.  a.  issi, 

through,  under,  or  in  trust  for  the  person  who  ^^^'  ^' 

SO  conveys,  or  by,  through,  or  under  any  person 
conveying  by  his  direction,  or  by,  through,  or 
under  any  one  through  whom  the  person  who 
so  conveys  derives  title,  otherwise  than  by 
purchase  for  value,  will,  from  time  to  time  and 
at  all  times  after  the  date  of  the  conveyance, 
on  the  request  and  at  the  cost  of  any  person  to 
whom  the  conveyance  is  expressed  to  be  made, 
or  of  any  person  deriving  title  under  him, 
execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  the  conveyance  to  the  person 
to  whom  the  conveyance  is  made,  and  to  those  de- 
riving title  under  him,  subject  as,  if  so  expressed, 
and  in  the  manner  in  which  the  conveyance  is 
expressed  to  be  made,  as  by  him  or  them  or  any 
of  them  shall  be  reasonably  required : 
(in  which  covenant  a  purchase  for  value  shall  not 
be  deemed  to  include  a  conveyance  in  consideration 
of  marriage) : 

This  follows  the  common  form  of  covenants  for  title  in  the 
conveyance  of  an  absolute  interest.  The  phrase,  "  share  of  sub- 
ject-matter/' is  strictly  appropriate  only  to  tenants  in  common. 
One  tenant  in  common  who  purports  to  convey  an  undivided 
share  is  liable  only  tor  his  aliquot  share  of  the  damages  result- 
ing upon  a  breach.*  {Suiton  v.  Bailliey  65  L.  T.  528.)  In  the  case 
of  persons  inteiested  otherwise  than  as  tenants  in  common,  it  is 
usual  to  qualify  the  extent  of  the  covenants  to  which,  under  the 
form  of  the  conveyance,  they  would  be  liable,  by  a  restrictive 
proviso  ;  forms  of  which  will  be  found  in  the  collections  of  pre- 
cedents. A  proviso  of  this  description  is  valid  by  virtue  of 
sub-s.  (7),  p.  45,  infra. 

It  will  be  observed  that  the  covenants  for  title  implied  in  this 
sub-section  only  extend  to  "  the  subject-matter  expressed  to  be  con- 
veyed." Consequently  if  the  operative  part  of  the  conveyance  is 
limited  to  the  vendor's  interest  "  if  any  "  in  the  property,  the 
covenants  are  of  but  little  value  :  see  and  consider  May  v.  Piatt, 
1900,  1  Ch.  616. 

The  occurrence  of  a  purchase  for  value  in  the  title,  puts  a  stop 
to  the  running  back  of  the  covenant.  Title  is  derived  from  all 
the  earlier  links  through  each  one  of  the  succeeding  links  ;  and 
if  the  derivation  through  one  of  the  latter  is  "  by  purchase  for 
value,"  the  derivation  from  each  of  the  former  is  also,  among 
other  things,  '*  by  purchase  for  value." 
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C.  A.  1881, 

8eet  7. 


Covenants  implied  by  virtue  of  this  section  will  prevent  a  bill 
of  sale  given  bj  way  of  mortgage  from  being  "  in  accordance  " 
with  the  form  given  in  the  schedule  to  the  Bills  of  Sale  Act, 
1882,  45  &  46  Vict  c.  43,  which  contains  no  covenants  for  title ; 
and  such  a  bill  of  sale  will  be  void  under  s.  9  of  the  Act.  (Ex 
pte.  Stanford,  Re  Barber,  17  Q.  B.  D.  259.) 

The  apportioned  expenses  of  paving  a  new  street,  incurred 
under  the  Metropolis  Management  Amendment  Act,  1862,  are 
not  an  incumbrance  within  the  meaning  of  this  implied  covenant 
against  incumbrances.  {Egg  v.  Blayney,  21  Q.  B.  D.  107.)  But 
such  expenses  come  within  the  covenant,  if  incurred  under  the 
Public  Health  Act,  1875  {Re  Betteaworth  and  Richer ,  37  Ch.  D. 
535)  ;  or  under  the  Private  Street  Works  Act,  1892.  {Stock  v. 
Meakin,  1899,  2  Ch.  496.) 

A  purchaser  in  fee  simple  from  a  person  who  had  purchased 
from  a  trustee  in  bankruptcy,  has  no  remedy  under  these  cove- 
nants, if  evicted  from  the  actual  possession  by  a  lessee  who 
claims  through  the  bankrupt  otherwise  than  through  the  trustee. 
{Woodward  v.  Corp.  of  Margate,  2  Times  L.  R.  829.) 

A  lessee,  who  had  incumbered  his  lease  by  sub-demise,  sur- 
rendered to  his  lessor  for  valuable  consideration,  concealing  the 
incumbrance.  The  lessor  subsequently  sold  the  fee  simple  free 
from  incumbrances,  conveying  as  oeneficial  owner.  It  was  held  in 
C.  A.  that  he  was  liable  under  the  statutory  covenant.  {David  v. 
SaUn,  1893,  1  Ch.  523.) 

As  to  the  distinction  between  an  incumbrance  on  the  thing 
conveyed,  and  the  case  where  the  thing  conveyed  is  intrinsically 
a  part  of  a  possibly  larger  whole,  see  Re  Greenwood,  Priestley  v. 
Griffiths,  W.  N.  1892,  p.  20  ;  40  W.  R.  357.  If  a  share  of  a 
testator's  residuary  estate  is  liable  to  be  diminished  in  certain 
events,  a  conveyance  of  the  share  simpliciter  is  a  conveyance  of 
a  thing  intrinsically  liable  to  diminution  ;  and  a  conveyance  as 
beneficial  owner  implies  no  warranty  against  such  diminution. 

For  some  information  as  to  the  measure  of  the  damages  on  a 
breach,  see  Sutton  v.  Baillie,  65  L.  T.  528. 

Where  the  breach  of  covenant  implied  by  the  section  consists 
in  the  non-disclosure  of  a  right  of  way  granted  by  the  vendor, 
the  proper  measure  of  damages  is  the  difference  between  the 
value  of  the  property  as  purported  to  be  conveyed  and  the  value 
as  the  vendor  had  power  to  convey  it.  {Turner  v.  Moon,  W.  N. 
1901,  p.  174.) 

A  covenant  for  further  assurance  is  a  covenant  to  clear  off 
any  incumbrance  not  referred  to  in  the  conveyance.  {Re  Jones, 
FanHngton  v.  Foirester,  1893,  2  Ch.  461,  472.) 


On  convey- 
ance of  lease- 
holds for 
Talae,  bj 
beneficial 
owner. 


(B.)  In  a  conveyance  of  leasehold  property  for 
valuable  consideration,  other  than  a  mortgage,  the 
following  further  covenant  by  a  person  who  conveys 
and  is  expressed  to  convey  as  beneficial  owner 
(namely) : 
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Here  "  conveyance  "  includes  the  assignment  of  an  existing     c.  A.  18S1, 
lease,  but  not  the  grant  de  novo  of  a  lease  at   a  rent.     (See        Beet.  7. 
sub-s.  (5),  p.  44,  infra.) 

That,  notwithstanding  anything  by  the  person  Validity  of 
who  so  conveys,  or  any  one  through  whom  he  '®^* 
derives  title  otherwise  than  by  purchase  for 
value,  made,  done,  executed,  or  omitted,  or 
knowingly  suffered,  the  lease  or  grant  creating 
'  the  term  or  estate  for  which  the  land  is  con- 
veyed is,  at  the  time  of  conveyance,  a  good, 
valid,  and  effectual  lease  or  grant  of  the  pro- 
perty conveyed,  and  is  in  full  force,  unfor- 
feited,  unsurrendered,  and  in  nowise  become 
void  or  voidable,  and  that,  notwithstanding  any- 
thing as  aforesaid,  all  the  rents  reserved  by,  and 
all  the  covenants,  conditions,  and  agreements 
contained  in,  the  lease  or  grant,  and  on  the 
part  of  the  lessee  or  grantee  and  the  persons 
deriving  title  under  him  to  be  paid,  observed, 
and  performed,  have  been  paid,  observed,  and 
performed  up  to  the  time  of  conveyance : 
(in  which  covenant  a  purchase  for  value  shall  not  be 
deemed  to  include  a  conveyance  in  consideration  of 
marriage) : 

This  enactment  does  not  provide  for  the  usual  covenant  by  the 
purchaser  to  indemnify  the  vendor  for  the  future  against  rent 
and  covenants  ;  which  must,  therefore,  be  expressly  inserted  in 
assignments  of  leaseholds.  Without  any  express  covenant  on 
the  part  of  the  assignee,  he  will  be  liable  to  indemnify  the 
original  lessee  against  damages  for  any  breach  of  covenant 
occurring  during  such  assignee's  own  tenancy.  {Moule  v. 
Oarreit,  L.  R.  7  Exch.  101.)  There  is  usually  a  chain  of 
successive  covenants,  whereby,  by  means  of  successive  actions, 
the  original  lessee  suing  the  first  assignee,  the  first  assignee 
suing  the  second,  and  so  on,  the  liability  might  unquestionably 
be  cast  in  the  end  upon  the  person  during  whose  tenancy  the 
breach  had  occurred.  But  the  above  cited  case  does  not  rest 
upon  this  ground,  or  upon  the  principle  that  what  may  be  done 
circuitously  may  in  many  cases  be  done  directly,  but  upon  the 
principle  that,  without  any  express  contract,  there  is  an  implied 
contract  on  the  part  of  each  successive  holder  of  the  lease,  to 
perform  the  covenants  entered  into  by  the  original  lessee,  and  in 
default  thereof,  to  indemnify  him  against  liability  for  breaches 
committed  during  the  tenancy  of  such  holder.  Upon  the  same 
principle  the  transferee  of  shares  in  a  Company,  which  are  liable 
to  calls,  is  under  an  implied  contract  to  indemnify  the  transferor 
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On  mortgage, 
by  beneficial 
owner. 

Right  to 
convey. 


Quiet  enjoy- 
ment. 


C.  A.  1881,     against  such  calls.    (Rob&rts  v.  Crowe,  L.  R.  7  C.  P.  629.)    If 

^^^^'  '^'       an  intermediate  holder  surrenders  a  part  of   the    lands,  the 

covenants  are  apportionable  and  the  above  stated  principle  applies 

to  the  apportioned  covenants.   {Baynion  v.  Morgan,  22  Q.  B.  D.  74) 

(C.)  In  a  conveyance  by  v^ay  of  mortgage,  the 
following  covenant  by  a  person  who  conveys  and  is 
expressed  to  convey  as  beneficial  owner  (namely) : 
That  the  person  who  so  conveys,  has,  vdth  the 
concurrence  of  every  other  person,  if  any,  con- 
veying by  his  direction,  full  power  to  convey 
the  subject-matter  expressed  to  be  conveyed  by 
him,  subject  as,  if  so  expressed,  and  in  the 
manner  in  which  it  is  expressed  to  be  con- 
veyed ;  and  also  that,  if  default  is  made  in 
payment  of  the  money  intended  to  be  secured 
by  the  conveyance,  or  any  interest  thereon, 
or  any  part  of  that  money  or  interest,  contrary 
to  any  provision  in  the  conveyance,  it  shall  be 
lawful  for  the  person  to  whom  the  conveyance 
is  expressed  to  be  made,  and  the  persons  deriv- 
ing title  under  him,  to  enter  into  and  upon,  or 
receive,  and  thenceforth  quietly  hold,  occupy, 
and  enjoy  or  take  and  have,  the  subject-matter 
expressed  to  be  conveyed,  or  any  part  thereof, 
without  any  lawful  interruption  or  disturbance 
by  the  person  who  so  conveys,  or  any  person 
conveying  by  his  direction,  or  any  other  person 
not  being  a  person  claiming  in  respect  of  an 
estate  or  interest  subject  whereto  the  convey- 
ance is  expressly  made ;  and  that,  freed  and 
discharged  from,  or  otherwise  by  the  person 
who  so  conveys  sufficiently  indemnified  against, 
all  estates,  incumbrances,  claims,  and  demands 
whatever,  other  than  those  subject  whereto  the 
conveyance  is  expressly  made ;  and  further, 
that  the  person  who  so  conveys  and  every 
person  conveying  by  his  direction,  and  every 
person  deriving  title  under  any  of  them,  and 
every  other  person  having  or  rightfully  claim- 
ing any  estate  or  interest  in  the  subject-matter 
of  conveyance,  or  any  part  thereof,  other  than 
an    estate    or    interest    subject    whereto    the 


Freedom  from 
incumbrance. 


Further 
assurance. 
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conveyance  is  expressly  made,  will  from  time  to  c.  a.  issi, 
time  and  at  all  times,  on  the  request  of  any  ^^^^'  '^' 
person  to  whom  the  conveyance  is  expressed  to 
be  made,  or  of  any  person  deriving  title  under 
him,  but,  as  long  as  any  right  of  redemption 
exists  under  the  conveyance,  at  the  cost  of  the 
person  so  conveying,  or  of  those  deriving  title 
under  him,  and  afterwards  at  the  cost  of  the 
person  making  the  request,  execute  and  do  all 
such  lawful  assurances  and  things  for  further 
or  more  perfectly  assuring  the  subject-matter  of 
conveyance  and  every  part  thereof  to  the  person 
to  whom  the  conveyance  is  made,  and  to  those 
deriving  title  under  him,  subject  as,  if  so  ex- 
pressed, and  in  the  manner  in  which  the  convey- 
ance is  expressed  to  be  made,  as  by  him  or  them 
or  any  of  them  shall  be  reasonably  required : 

This  seems  not  to  differ  in  any  material  respect  fix)m  the 
forms  of  covenant  in  common  use  before  the  Act. 

(D.)   In  a  conveyance  by  way  of  mortgage  of  ^/^,™^^® 

leasehold  property,  the  following  further  covenant  byu^ficUJ 

by  a  person  who  conveys  and  is  expressed  to  convey  o^"®"*- 
as  beneficial  owner  (namely) : 

See  note  on  sub-s.  (5),  p.  44,  ifi/ra. 

That  the  lease   or  grant  creating  the   term  or  Validity  of 
estate   for  which  the  land  is  held   is,  at  the  *®*^ 
time  of  conveyance,  a  good,  valid,  and  effectual 
lease  or  grant  of  the  land  conveyed  and  is  in 
full  force,  unforfeited,  and  unsurrendered  and 
in  nowise  become  void  or  voidable,  and  that  all 
the  rents  reserved  by,  and  all  the  covenants, 
conditions,  and  agreements  contained  in,  the 
lease  or  grant,  and  on  the  part  of  the  lessee  or 
grantee  and  the  persons  deriving  title  under 
him  to  be  paid,  observed,  and  performed,  have 
been  paid,  observed,  and  performed  up  to  the 
time  of  conveyance ;  and  also  that  the  person  so  Payment  of 
conveying,  or  the  persons  deriving  title  under  ^r^^^' 
him,  will  at  all  times,  as  long  as  any  money  covenants. 
remains  on  the  security  of   the   conveyance, 


Digitized  by 


Google 


42  CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 

c.  A.  1881,  pay,   observe,   and   perform,    or   cause   to  be 

_i!?*:J: —  paid,   observed,   and   performed  all   the  rents 

reserved  by,  and  all  the  covenants,  conditions, 
and  agreements  contained  in,  the  lease  or 
grant,  and  on  the  part  of  the  lessee  or  grantee 
and  the  persons  deriving  title  under  him  to  be 
paid,  observed,  and  performed,  and  will  keep 
the  person  to  whom  the  conveyance  is  made, 
and  those  deriving  title  under  him,  indemnified 
against  all  actions,  proceedings,  costs,  charges, 
damages,  claims  and  demands,  if  any,  to  be 
incurred  or  sustained  by  him  or  them  by  reason 
of  the  non-payment  of  such  rent  or  the  non- 
observance  or  non-performance  of  such  cove- 
nants, conditions,  and  agreements,  or  any  of 
them: 

It  is  conceived  that  this  form  will  be  held  to  apply  to  mort- 
gages by  demise  ;  though  its  language  is  well  adapted  only  to 
mortgages  by  assignment. 

On  settle-  (E.)  In  a  conveyance  by  way  of  settlement,  the 

ment.  following  Covenant  by  a  person  who  conveys  and  is 

expressed  to  convey  as  settlor  (namely) : 
For  further  That  the  persou  so  conveying,  and  every  person 

^urance,  deriving  title  under  him  by  deed   or  act  or 

operation  of  law  in  his  lifetime  subsequent  to 
that  conveyance,  or  by  testamentary  disposition 
or  devolution  in  law,  on  his  death,  vrill,  from 
time  to  time,  and  at  all  times,  after  the  date  of 
that  conveyance,  at  the  request  and  cost  of  any 
person  deriving  title  thereunder,  execute  and 
do  all  such  lawful  assurances  and  things  for 
further  or  more  perfectly  assuring  the  subject- 
matter  of  the  conveyance  to  the  persons  to 
whom  the  conveyance  is  made  and  those 
deriving  title  under  them,  subject  as,  if  so 
expressed,  and  in  the  manner  in  which 
the  conveyance  is  expressed  to  be  made,  as 
by  them  or  any  of  them  shall  be  reasonably 
required : 

Marriage  settlements  sometimeo  contain  covenants  for  title 
similar  to  those  contained  in  conveyances  on  sales.    Voluntary 
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settlements  seldom  contain  any,  beyond  (at  most)  a  covenant  for     c.  A.  1881, 
further  assurance.  Sect.  7^_ 

It  is  conceived  that,  in  a  marriage  settlement,  the  use  of  the 
words  "as  beneficial  owner"  by  the  settlor  will  cause  to  be 
implied  as  against  him  the  covenants  specified  in  (A.)  or  (B.), 
supra,  as  the  case  may  require.     (See  note,  p.  35,  ante.) 

(F.)  In  any  conveyance,  the  following  covenant  ou  convey- 
by  every  person  who  conveys  and  is  expressed  to  tr^tee^or 
convey  as  trustee  or  mortgagee,  or  as  personal  re-  n^ongagee. 
presentative  of  a  deceased  person,  or  as  committee 
of  a  lunatic  so  found  by  inquisition,  or  under  an 
order  of  the  Court,  which  covenant  shall  be  deemed 
to   extend   to  every  such   person's  own   acts  only 
(namely) : 
That  the  person  so  conveying  has  not  executed  Against 
or  done,  or  knowingly  suffered,  or  been  party  *°°"°*  ™°^* 
or  privy  to,  any  deed  or  thing,  whereby  or  by 
means  whereof  the  subject-matter  of  the  con- 
veyance,  or  any  part  thereof,  is  or  may  be 
impeached,   charged,   affected,   or   incumbered 
in  title,  estate,  or  otherwise,  or  whereby  or  by 
means  whereof  the  person  who  so  conveys  is  in 
anj^se  hindered  from  conveying  the  subject- 
matter  of  the  conveyance,  or  any  part  thereof, 
in  the  manner  in  which  it  is  expressed  to  be 
conveyed. 
(2.)  Where  in  a  conveyance  it  is  expressed  that 
by  direction  of  a  person  expressed  to  direct  as  bene- 
ficial owner  another  person  conveys,  then,  within 
this  section,  the  person  giving  the  direction,  whether 
he  conveys  and  is  expressed  to  convey  as  beneficial 
owner  or  not,  shall  be  deemed  to  convey  and  to  be 
expressed  to  convey  as  beneficial  owner  the  subject- 
matter  so  conveyed  by  his  direction ;  and  a  covenant 
on  his  part  shall  be  implied  accordingly. 

(3.)  Where  a  wife  conveys  and  is  expressed  to 
convey  as  beneficial  owner,  and  the  husband  also 
conveys  and  is  expressed  to  convey  as  beneficial 
owner,  then,  within  this  section,  the  wife  shall  be 
deemed  to  convey  and  to  be  expressed  to  convey  by 
direction  of  the  husband,  as  beneficial  owner ;  and, 
in  addition  to  the  covenant  implied  on  the  part  of 
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c.  A.  1881,    the  wife,  there  shall  also  be  unplied,  first,  a  covenant 

^^^'  '^'      on  the  part  of  the  husband  as  the  person  giving  that 

direction,  and  secondly,  a  covenant  on  the  part  of 

the  husband  in  the  same  terms  as  the  covenant 

implied  on  the  part  of  the  v^fe. 

The  second  half  of  this  sub-section  seems  to  be  merely 
explanatory  of  the  first.  Its  apparent  object  might  (sub-s.  2, 
supra)  be  secured  by  expressing  that  the  wife  conveys  both  as 
beneficial  owner,  and  also  by  the  direction  of  the  husband 
directing  as  beneficial  owner. 

By  the  M.  W.  P.  Act,  1882,  s.  1,  sub-s.  (8),  any  contract  made 
by  a  maiTied  woman  after  December  81,  1882,  will  bind  her 
separate  estate,  "unless  the  contrary  be  shown."  Before  the 
coming  into  operation  of  that  Act,  a  feme  covert  could  not  cove- 
nant ;  and  her  separate  estate  was,  strictly  speaking,  not  bound 
by  her  covenant,  but  only  in  equity  by  her  declaration  of  intention 
in  that  behalf. 

The  concuiTence  of  the  husband  will  not  be  needed  in  con- 
veyances by  a  wife  of  property  the  title  to  which  has  accrued  after 
the  commencement  of  the  Act,  or  by  a  wife,  if  married  subse- 
quently to  such  commencement,  of  property  the  title  to  which 
has  accrued  before  such  commencement. 

(4.)  Where  in  a  conveyance  a  person  conveying  is 
not  expressed  to  convey  as  beneficial  owner,  or  as 
settlor,  or  as  trustee,  or  as  mortgagee,  or  as  personal 
representative  of  a  deceased  person,  or  as  committee 
of  a  lunatic  so  found  by  inquisition,  or  under  an 
order  of  the  Court,  or  by  direction  of  a  person  as 
beneficial  owner,  no  covenant  on  the  part  of  the 
person  conveying  shall  be,  by  virtue  of  this  section, 
implied  in  the  conveyance. 

(5.)  In  this  section  a  conveyance  includes  a  deed 
conferring  the  right  to  admittance  to  copyhold  or 
customary  land,  but  does  not  include  a  demise  by 
way  of  lease  at  a  rent,  or  any  customary  assurance, 
other  than  a  deed,  conferring  the  right  to  admittance 
to  copyhold  or  customary  land. 

Here  "  conveyance "  seems  to  include  a  demise  by  way  of 
mortgage  ;  that  not  being  by  way  of  lease  at  a  rent ;  unle&s 
perhaps,  in  cases  where  the  mortgagor  attorns  tenant  to  the 
mortgagee.  But  even  in  the  last-mentioned  cases,  it  is  conceived 
that  the  covenants  for  title  would  be  implied  by  the  use  of  the 
words  **  as  beneficial  owner."  The  present  sub-section  seems  to 
aim  at  including  all  "conveyances"  which  usually  contain  covenants 
for  title  under  such  forms  as  are  above  set  forth,  and  at  excluding 
those  which  do  not  usually  contain  them. 
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The  right  to  admittance  can  in  general  only  be  conferred  by     C.  A.  1881, 
aurrefider,  though  by  the  special  custom  of  some  manors  (see       ^^^  '^' 
Thompson  v.  Bardinge,  1  C.  d.  940)  it  may  b§  conferred  by  deed. 
But "  conveyance  "  by  s.  2,  sub-s.  (v.),  p.  11,  ante,  includes  covenant 
to  surrender  made  by  deed. 

(6.)  The  benefit  of  a  covenant  implied  as  aforesaid 
shall  be  annexed  and  incident  to,  and  shall  go  with, 
the  estate  or  interest  of  the  implied  covenantee,  and 
shall  be  capable  of  being  enforced  by  every  person 
in  whom  that  estate  or  interest  is,  for  the  whole  or 
any  part  thereof,  from  time  to  time  vested. 

It  is  conceived  that  the  last  words  of  this  sub-section  mean,  in 
whom  any  part  of  t/is  property  is  vested,  for  the  whole  estate  or 
interest,  in  that  part,  of  the  implied  covenantee ;  and  that  they  would 
not  apply  to  the  tenant  of  an  estate  carved  out  of  ih^  estate  of  the 
implied  covenantee. 

The  benefit  of  the  usual  covenants  for  quiet  enjoyment  and 
further  a«<surance  undoubtedly  runs  with  the  land.  (See  1  Smith, 
L.  C.  8th  ed.  p.  80  ;  9th  ed.  ibid,) 

If  a  deed,  in  which  covenants  for  title  are  contained,  fails  to 
pass  any  estate,  either  in  fact  or  by  estoppel,  the  assigns  of  the 
original  covenantee  cannot  sue  upon  the  covenant.  {Onward  Bdy, 
Soc.  V.  Smithson,  1893,  1  Ch.  1.) 

(7.)  A  covenant  implied  as  aforesaid  may  be  varied 
or  extended  by  deed,  and,  as  so  varied  or  extended, 
shall,  as  far  as  may  be,  operate  in  the  like  manner, 
and  with  all  the  like  incidents,  effects,  and  conse- 
quences, as  if  such  variations  or  extensions  were 
directed  in  this  section  to  be  implied. 

It  seems  that  the  deed  by  which  the  covenant  may  be  varied  or 
extended  is  not  necessarily  the  conveyance  in  which  the  covenant 
is  implied. 

(8.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 


Execution  of  Purchase  Deed. 

8. — (1.)  On  a  sale,  the  purchaser  shall  not  be      sects, 
entitled  to  require  that  the  conveyance  to  him  be  ^^^w-as 
executed  in  his  presence,  or  in  that  of  his  solicitor,  to  execution, 
as  such  ;  but  shall  be  entitled  to  have,  at  his  own 
cost,  the  execution  of  the  conveyance  attested  by 
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C.  A.  1881, 
Sect.  8. 


some   person   appointed   by  him,  who  may,  if  he 
thinks  tit,  be  his  sohcitor. 

(2.)  This  section  applies  only  to  sales  made  after 
the  commencement  of  this  Act. 

This  section  does  not  extend  to  mortgages.  "  Sale  "  means  only 
a  **sale  properly  so  called."     (See  s.  2,  sub-s.  (viii.),  p.  12,  ante.) 

Vimy  V.  Chixplm,  2  De  6.  &  J.  468,  decided  that,  where  no 
special  circumstances  existed  to  make  the  demand  unreasonable, 
the  purchaser  was  entitled  (1)  to  have  the  conveyance  executed 
in  the  presence  of  his  solicitor  ;  (2)  to  pay  the  purchase-money  to 
the  vendor  himself. 

Essex  V.  Danielle  L.  R.  10  C.  P.  538,  decided  that  the  question 
whether  such  demand  was  reasonable  was  a  question  for  the  jury. 

It  seems  that  the  vendor  may  now  insist  upon  executing  the 
conveyance  in  the  absence  of  the  purchaser,  but  that  the  purchaser 
may  specially  appoint  a  person  to  attest  such  execution. 

The  definition  of"  conveyance"  (s.  2,  sub-s.  (v.),  p.  11,  ante)  does 
not  include  a  surrender  of  copyholds.  This  section,  therefore, 
does  not  extend  to  such  surrenders,  though  it  extends  to  the 
execution  of  covenants  to  surrender.  Surrenders  must  be  made 
in  person,  if  demanded,  except  in  special  cases  of  disability. 
(Scriv.  Cop.  4th  ed.  127.)  Any  person  entitled  to  admittance 
may  be  admitted  by  his  attorney  duly  appointed,  whether  orally 
or  in  wilting.  (Copyhold  Act,  1894,  s.  84,  sub-s.  2 ;  replacing 
Copyhold  Act,  1887,  s.  2.) 

It  is  conceived  that  this  section  only  applies  in  the  absence  of 
and  subject  to  any  express  contract  between  the  parties. 

A  "sale"  seems  to  be  "made"  as  soon  as  a  binding  contract 
has  been  concluded. 

As  to  the  payment  of  purchase-money  to  the  vendor's  solicitor, 
see  s;  56,  p.  142,  post. 


Sect.  9. 

Acknowledg- 
ment of  right 
to  production, 
and  under- 
taking for 
fiaf  e  custody 
of  documents. 


Froduction  and  Safe  Custody  of  Title  Deeds. 

9. — (1.)  Where  a  person  retains  possession  of 
documents,  and  gives  to  another  an  acknowledgment 
in  writing  of  the  right  of  that  other  to  production  of 
those  documents,  and  to  delivery  of  copies  thereof 
(in  this  section  called  an  acknowledgment),  that 
acknowledgment  shall  have  effect  as  in  this  section 
provided. 

The  language  of  this  section  is  very  wide  in  its  terms ;  but  it 
is  conceived  that  the  effect  will  practically  be  restricted  to  persons 
having  possession  of  the  documents  by  some  lawful  title  on  the 
one  hand,  and  to  persons  taking  some  estate  or  interest  in  the 
property  to  which  the  documents  relate  on  the  other.  This  can 
be  effected,  if  not  by  construction,  by  a  judicious  exercise  of  the 
discretion  reposed  in  the  Court  under  sub-s.  (7),  infra. 
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(2.)  An  acknowledgment  shall  bind  the  documents 
to  which  it  relates  in  the  possession  or  under  the 
control  of  the  person  who  retains  them,  and  in  the 
possession  or  under  the  control  of  every  other  person 
having  possession  or  control  thereof  from  time  to 
time,  but  shall  bind  each  individual  .possessor  or 
person  as  long  only  as  he  has  possession  or  control 
thereof;  and  every  person  so  having  possession  or 
control  from  time  to  time  shall  be  bound  specifically 
to  perform  the  obligations  imposed  under  this  section 
by  an  acknowledgment,  unless  prevented  from  so 
doing  by  fire  or  other  inevitable  accident. 

(3.)  The  obligations  imposed  under  this  section 
by  an  acknowledgment  are  to  be  performed  from 
time  to  time  at  the  request  in  writing  of  the  person 
to  whom  an  acknowledgment  is  given,  or  of  any 
person,  not  being  a  lessee  at  a  rent,  having  or 
claiming  any  estate,  interest,  or  right  through  or 
under  that  person,  or  otherwise  becoming  through 
or  under  that  person  interested  in  or  affected  by  the 
terms  of  any  document  to  which  the  acknowledgment 
relates. 

(4.)  The  obligations. imposed  under  this  section 
by  an  acknowledgment  are — 

(i.)  An  obligation  to  produce  the  documents  or 
any  of  them  at  all  reasonable  times  for  the 
purpose  of  inspection,  and  of  comparison  with 
abstracts  or  copies  thereof,  by  the  person 
entitled  to  request  production  or  by  any  one 
by  him  authorized  in  writing ;  and 
{ii.)  An  obligation  to  produce  the  documents  or 
any  of  them  at  any  trial,  hearing,  or  exami- 
nation in  any  Court,  or  in  the  execution  of 
any  commission,  or  elsewhere  in  the  United 
Kingdom,  on  any  occasion  on  which  produc- 
tion may  properly  be  required,  for  proving 
or  supporting  the  title  or  claim  of  the  person 
entitled  to  request  production,  or  for  any 
other  purpose  relative  to  that  title  or  claim  ; 
and 
(iii.)  An  obligation  to  deliver  to  the  person 
entitled  to  request  the  same  true  copies  or 
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c.  A.  1881,  extracts,  attested  or  unattested,  of  or  from 

— *^^'  ^'  the  documents  or  any  of  them. 

(5.)  All  costs  and  expenses  of  or  incidental  to  the 
specific  performance  of  any  obligation  imposed  under 
this  section  by  an  acknowledgment  shall  be  paid  by 
the  person  requesting  performance. 

(6.)  An  acknowledgment  shall  not  confer  any 
right  to  damages  for  loss  or  destruction  of,  or  injury 
to,  the  documents  to  which  it  relates,  from  whatever 
cause  arising. 

(7.)  Any  person  claiming  to  be  entitled  to  the 
benefit  of  an  acknowledgment  may  apply  to  the 
Court  for  an  order  directing  the  production  of  the 
documents  to  which  it  relates,  or  any  of  them,  or 
the  delivery  of  copies  of  or  extracts  from  those 
documents  or  any  of  them  to  him,  or  some  person 
on  his  behalf ;  and  the  Court  may,  if  it  thinks  fit> 
order  production,  or  production  and  delivery,  accord- 
ingly, and  may  give  directions  respecting  the  time, 
place,  terms,  and  mode  of  production  or  dehvery, 
and  may  make  such  order  as  it  thinks  fit  respecting^ 
the  costs  of  the  application,  or  any  other  matter 
connected  with  the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this 
Act  satisfy  any  liability  to  give  a  covenant  for  pro- 
duction and  delivery  of  copies  of  or  extracts  from 
documents. 

The  ordinary  covenant  for  production  (as  distinguished  fix>m 
safe  custody)  of  title-deeds,  in  most  cases  only  expressed,  and  gave- 
a  legal  remedy  in  respect  of,  a  right  which  could  be  enforced  in 
equUf/,  independently  of  express  contract.  (Dart,  V.  &  P.  6th  ed. 
p.  478,  eh.  9,  s.  2.  See  Fam  v.  Ai/ers,  2  Sim.  &  Stu.  633.)  But 
the  purchaser  was  ordinarily  entitled  to  a'valid  covenant  for  the 
production,  and  probably  for  the  right  to  take  copies,  of  title- 
deeds  not  delivered  to  him.  (Dart,  p.  626,  ch.  12,  s.  5.)  For  the 
liability  to  give  this  covenant  is  now  substituted  (sub-s.  8)  the 
liability  to  give  an  acknowledgment. 

Although  the  word  "retains"  is  not  properly  applicable  to 
a  person  who  receives  possession  for  the  first  time,  yet  there  is 
little  doubt  that  this  section  will  be  held  to  extend  to  such  cases^ 

The  substitution  of  an  "acknowledgment"  in  the  place  of  the 
old  covenant  for  production  has  become  universal  in  practice,  as 
also  has  the  substitution  of  an  "undertaking"  in  the  place  of 
the  covenant   for  safe   custody.     For  some  remarks  upon  the 
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relative  advantages  of  the  old  and  the  new  practice,  see  the  next  c.  A.  1881, 
note.  It  is  of  essential  importance  to  ascertain  that  the  person  8eot.  ^• 
who  professes  to  give  an  "acknowledgment"  or  "undertaking," 
has  the  documents  at  least  under  his  control  at  the  time  of  giving 
them,  since  the  benefit  of  them  is  not  obtained  unless  the  person 
giving  them  "retains  possession  of"  the  documents.  It  also 
seems  that  the  person  claiming  the  benefit  must  be  prepared  to 
prove  this  matter  of  fnct.  Probably  the  presumption  will  be 
held  to  lie  in  favour  of  the  custody  of  the  documents  having  gone 
as  indicated  by  the  title.  But,  if  this  presumption  should  be 
rebutted  by  actual  proof  that  the  person  giving  the  "  acknowledg- 
ment," &c.,  had  not  in  fact  the  documents,  either  in  his  possession 
or  under  his  control,  at  the  time  of  giving  it,  the  Act  seems  to 
give  it  no  validity  whatever.  The  old  covenant  had  this  advantage, 
.  that  it  equally  bound  the  covenantor,  whether  he  had  or  had  not 
the  documents  in  his  possession.  A  mortgagee  who  joins  in  the 
conveyance  of  a  part  of  the  mortgaged  property,  and  retains  the 
deeds,  is  a  necessary  party  to  the  acknowledgment.  {Grainge 
V.  Wilherforce,  5  Times  L.  R.  436.)  If  he  refuses  to  give  it, 
the  vendor  must  enter  into  the  analogous  covenant  for  the 
production  of  the  deeds.  {Be  Pursell  and  Deakin,  W.  N.  1893, 
p.  152.) 

(9.)  Where  a  person  retains  possession  of  docu- 
ments and  gives  to  another  an  undertaking  in  writing 
for  safe  custody  thereof,  that  undertaking  shall 
impose  on  the  person  giving  it,  and  on  every  person 
having  possession  or  control  of  the  documents  from 
time  to  time,  but  on  each  individual  possessor  or 
person  as  long  only  as  he  has  possession  or  control 
thereof,  an  obligation  to  keep  the  documents  safe, 
whole,  uncancelled,  or  undefaced,  unless  prevented 
from  so  doing  by  fire  or  other  inevitable  accident. 

(10.)  Any  person  claiming  to  be  entitled  to  the 
benefit  of  such  an  undertaking  may  apply  to  the 
Court  to  assess  damages  for  any  loss,  destruction  of, 
or  injury  to  the  documents  or  any  of  them,  and  the 
Court  may,  if  it  thinks  fit,  direct  an  inquiry  respect- 
ing the  amount  of  damages,  and  order  payment 
thereof  by  the  person  liable,  and  may  make  such 
order  as  it  thinks  fit  respecting  the  costs  of  the 
application,  or  any  other  matter  connected  with  the 
application. 

(11.)  An  undertaking  for  safe  custody  of  docu- 
ments shall  by  virtue  of  this  Act  satisfy  any  liability 
to  give  a  covenant  for  safe  custody  of  documents. 
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c.  A.  1881,  (12.)  The  rights  conferred  by  an  acknowledgment 
— ^^^'  ' —  or  an  undertaking  under  this  section  shall  be  in 
addition  to  all  such  other  rights  relative  to  the  pro- 
duction, or  inspection,  or  the  obtaining  of  copies  of 
documents  as  are  not,  by  virtue  of  this  Act,  satisfied 
by  the  giving  of  the  acknowledgment  or  under- 
taking, and  shall  have  effect  subject  to  the  terms  of 
the  acknowledgment  or  undertaking,  and  to  any 
provisions  therein  contained. 

(13.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  acknow- 
ledgment or  undertaking. 

(14.)  This  section  applies  only  to  an  acknowledg- 
ment or  undertaking  given,  or  a  liability  respecting 
documents  incurred,  after  the  commencement  of 
this  Act. 

The  effect  of  an  acknowledgment  coupled  with  an  undertaking 
appears  to  be  nearly  equivalent  to  that  of  the  restricted  covenant 
usually  given  by  fiduciary  vendors  before  the  passing  of  the  Act. 
It  is  difficult  to  give  any  reason  why  the  passing  of  the  Act 
should  alter  the  practice,  since  it  contains  no  provision  for  so 
doing ;  but  a  diversity  in  practice  has  sprung  up  since  the  Act, 
some  conveyancers  requiring  only  an  aclmowledgment  from 
fiduciary  vendors,  others  requiring  an  undertaking  also.  Though 
the  practice  of  requiring  the  above-mentioned  covenant  from 
fiduciary  vendors  is  not  of  great  antiquity,  it  was,  previously  to 
the  passing  of  this  Act,  so  thoroughly  establishea  that,  as  it 
imports  nothing  intrinsically  unreasonable,  fiduciary  vendors 
ought,  in  the  absence  of  express  stipulation,  to  be  compelled  to 
enter  into  the  covenant ;  and,  therefore,  to  give  both  acknowledg- 
ment and  undertaking.  The  Act  contains  nothing  to  reduce 
their  liability,  though  the  liability  of  ordinary  vendors,  who  seem 
now  to  be  placed  upon  the  same  footing  as  fiduciary  vendors,  is 
reduced.  It  is  now  a  not  uncommon  practice  for  fiduciary 
vendors  to  stipulate,  especially  in  conditions  of  sale  by  auction, 
that  they  shall  be  bound  only  to  give  an  acknowledgment. 
Ordinary  vendors,  giving  both  an  acknowledgment  and  an 
undertaking,  seem  to  stand  in  nearly  the  same  position  as  when 
their  ordinary  covenant  under  the  former  practice  was  qualified 
by  a  proviso  for  determining  the  liability  upon  their  procuring  a 
substituted  covenant  from  any  person  to  whom  they  might  deliver 
the  deeds.  But,  in  the  absence  of  stipulation,  it  seems  that 
ordinary  vendors  could  not  formerly  have  insisted  upon  the 
insertion  of  this  proviso  ;  *  and  the  proviso  usually  cast  the 
expense  of  procuring  the  substituted  covenant  upon  the  vendor. 
The  principal  difference  between  their  present  position  and  their 
position  under  the  covenant  qualified  by  the  proviso  (apart  from 
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the  expense  of  procuring  the  substituted  covenant)  seems  to  be,  C.  A.  1881, 
that  they  are  now  under  no  obligation,  by  virtue  of  the  under-  _  ^^^'  ^- 
taking,  to  give  notice  to  the  covenantee  of  a  change  in  the 
ownership  or  custody  of  the  deeds.  This  diflPerence  makes  the 
effect  of  an  acknowledgment  coupled  with  an  undertaking  much 
less  beneficial  to  purchasers  than  the  old  covenant  qualified  by 
the  proviso. 

It  seems  sometimes  to  have  been  thought  that  in  Re  Agg- 
Gardner,  25  Ch.  D.  600,  Bacon,  V.-C,  expressed  an  opinion  that  a 
fiduciary  vendor  is  not  bound  to  give  an  undertaking.  The  case 
appears  to  have  been  decided  upon  other  grounds  ;  and  the  opinion 
expressed  by  the  learned  V.-C.  was  that,  under  the  special  circum- 
stances, the  vendors  could  not  be  called  upon  to  give  either  an 
acknowledgment  or  an  undertaking. 

It  will  be  observed  that  in  sub-s.  (9),  supra,  there  is  nothing 
to  except  trustees,  who  come  into,  possession  of  documents 
impressed  with  an  "undertaking*'  previously  given,  from  the 
liability  imposed  by  the  sub-section. 

Though  the  Act  has  omitted  to  make  the  release  of  a  holder's 
liability  depend  upon  his  handing  the  deeds  to  a  lawful  claimant, 
it  is  desirable  that  a  person  parting  with  title-deeds  affected  by 
acknowledgments,  &c.,  should  be  careful  to  deliver  them  to  the 
person  legally  entitled  to  receive  them. 

The  following  rules  as  to  the  custody  of,  and  right  to,  title-deeds, 
may  here  be  noted  : — 

(1.)  The  right  to  the  custody  usually  follows  the  right  to  the 
estate,  and  the  necessity  for  production  of  the  deeds 
in  order  to  protect  the  estate,  {Ld.  BtwkhursVs  Case^ 
1  Rep.  1.) 
(2.)  If  several  persons  have  each  an  equal  right  to  the  custody, 
he  who  actually  has  the  deeds  is  entitled  to  retain  them. 
(Davies  v.  Vernon,  6  Q.  B.  443 ;  Foster  v.  Crabd,  12 
C.  B.  136.) 
(3.)  A  legal  tenant  for  life,  beneficially  entitled  in  his  own 
right,  is  entitled  to  the  custody,  as  a  matter  of  right. 
(Strode  v.  Blackburn,  3  Ves.  222,  at  p.  225 ;  Gamer  v. 
Hannyngton,  22  Beav.  627.)  This  rule  does  not  neces- 
sarily apply  to  persons  becoming  entitled  to  a  life  estate 
by  operation  of  law,  or  by  alignment ;  as  to  whom,  see 
par.  9,  infra.  An  equitable  tenant  for  life,  if  he  has 
obtained  the  custody  of  the  deeds,  is  allowed  to  retain 
them.  (Taylor  v.  Sparrmv,  4  Giff.  703.  See  also  Lady 
Langdale  v.  Briggs,  8  De  G.  M.  &  G.  391.) 
(4.)  The  Court  will  interfere  with  the  right  of  the  legal  tenant 
for  life  only  when  their  safety  is  endangered  by  his  fault, 
or  where  they  are  required  by  the  Court  for  purposes  of 
administration.  {Leathes  v.  Leathes,  5  Ch.  D.  221  ; 
Stanford  v.  Roberts,  L.  R.  6  Ch.  307.)  In  the  former 
case  the  Court  refused  to  order  the  deeds  to  be  brought 
into  Court  by  the  tenant  for  life  at  the  instance  of  the 
remainderman,  merely  on  the  ground  that  the  remainder- 
man's title  to  a  part  of  the  estate  was  disputed,  and  that 
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C.  A.  1881,  the  tenant  for  life  mijrht  prejudice  hira  by  showing  the 

Sect.  9.  title  to  an  adverse  claimant. 

(5.)  It  seems  that  the  mere  fact  that  a  tenant  for  life  is  ont  of 

the  jurisdiction  will  not  interfere  with  his  right  to  the 

custody.    {Leathes  v.  Leafhes^  uU  supra.    See,  however, 

Jenner  v.  Morris,  L.  R.  1  Ch.  608.) 

(6.)  The  rule  laid  down  by  V.-C.  Wood,  in  Warren  v.  Rudally 

1  J.  &  H.  1,  that,  though  the  Court  will  not  interfere 
as  between  a  father  tenant  for  life  and  a  son  entitled 
in  remainder,  it  will  interfere  as  between  two  strangers 
standinjr  in  the  same  positions,  was  denied  to  be  law  by 
Jessel,  M.  R.,  in  Leaihes  v.  Leathes,  ubi  supra,  at  p.  223, 
and  would  probably  not  be  sustained. 

(7.)  An  equitable  tenant  for  life  (who  happned  to  be  also  one 
of  the  trustees)  was  held  to  be  entitled,  on  a  mortgage 
being  paid  off,  to  have  the  title-deeds  delivered  to  nim, 
and  not  to  the  trustees  generally,  upon  undertaking  not 
to  part  with  them  without  the  consent  of  the  trustees, 
and  to  produce  them  to  the  trustees  upon  all  reasonable 
occasions.  (Re  Burnahfs  S.  E,,  42  Ch.  D.  621.)  The 
fact  that  he  was  one  of  the  trustees  seems  not  to  have 
made  any  difference.  Nor,  in  the  absence  of  special 
circumstances,  does  it  make  any  difference  if  the  estate 
of  the  equitable  tenant  for  life  is  determinable  on  bank- 
ruptcy or  alienation.    {Re  Wythes,  WestY.  Wythes,  1893, 

2  Ch.  369.) 

(8.)  An  equitable  tenant  for  life  is  generally  entitled  to  be  let 
into  possession ;  and  it  is  no  conclusive  objection  that 
such  tenant  for  life  is  a  female.  If  an  equitable  tenant 
for  life  has  mortgaged  his  life  interest,  the  mortgagee 
may  insist  upon  the  title-deeds  being  retained  by  the 
trustees.     {Re  Netcen,  N.  v.  Baimes,  1894,  2  Ch.  297.) 

(9.)  A  husband  is  entitled,  while  in  receipt  of  the  rents  of  his 
wife's  lands,  to  the  custody  of  the  title-deeds  ;  but  the 
above-stated  rule  as  to  the  right  of  a  legal  tenant  for 
life  does  not  apply  to  his  trustee  in  bankruptcy.  {ExpU. 
Rogers,  Re  Pyatf,  2^  Ch.  D.  31.)  It  is  doubtfiil  whether 
the  rule  applies  to  his  express  assignee.  {lUd,  per 
Cotton,  L.  J.,  at  p.  33.) 

(10.)  When  deeds  are  in  the  hands  of  a  person  claiming  no  title, 
they  cannot  be  recovered  from  him  by  a  person  entitled 
to  a  portion  only  of  the  lands  to  which  they  relate  ;  but 
in  such  a  case  the  deeds  will  be  ordered  to  be  brought 
into  Court.     {Wright  v.  Rohotham,  88  Ch.  D.  106.) 

(11.)  The  legal  tenant  for  life  will  not  be  permitted  to  hand 
over  the  title-deeds  to  another  person  to  the  prejudice 
of  the  remainderman  ;  but  in  such  a  case  the  Court  will 
interfere.    {Ford  v.  Peering,  1  Ves.  72.) 

(12.)  A  mortgagor  who  executes  a  first  mortgage  by  order  of 
the  Court,  is  bound  to  deliver  to  the  mortgagee  the  title- 
deeds  if  in  his  possession.  {Stokes  v.  S.,  W.  N.  1886> 
p.  184.) 
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A  trustee  is  justified  in  depositing  title-deeds  with  his  solicitor,     c.  A.  1881, 
if  they  require  to  be  frequently  inspected.    (Fieid  v.  F,^  1894,        Sect  9. 
1  Ch.  425.)  

An  acknowledgment  and  undertaking,  when  executed  separately 
from  the  conveyance,  is  not  necessarily  under  seal,  and  it  seems 
that  they  require  only  a  6d.  agreement  stamp.  Whether  an 
acknowledgment  alone  requires  any  stamp,  might*  be  open  to 
doubt.  But  in  the  absence  of  judicial  decision,  it  will  be  wise 
to  affix  a  Gd.  stamp  ;  and  the  authors  are  informed  that  the 
authorities  at  Somerset  House  insist  that  the  stamp  is  necessary. 


III. — Leases. 

10. — (!•)  Rent    reserved   by  a   lease,  and   the     seet.  lo. 
benefit  of  every  covenant  or  provision  therein  con-  Rent  and 
tained,    having    reference    to    the    subject-matter  i^^.g^J[,^e- 
thereof ,  and  on  the  lessee's  part  to  be  observed  or  nants  to  nm 
performed,  and  every  condition  of  re-entry  and  other  ""'*' 
condition  therein  contained,  shall  be  annexed  and 
incident  to  and  shall  go  with  the  reversionary  estate 
in  the  land,  or  in  any  part  thereof,  immediately 
expectant  on  the  term  granted  by  the  lease,  not- 
withstanding severance  of  that  reversionary  estate, 
and  shall  be  capable  of  being  recovered,  received, 
enforced,  and  taken   advantage  of   by  the  person 
from  time  to  time  entitled,  subject  to  the  term,  to 
the  income  of  the  whole  or  any  part,  as  the  case 
may  require,  of  the  land  leased. 

(2.)  This  section  applies  only  to  leases  made  after 
the  commencement  of  this  Act. 


with  rever- 


It  is  conceived  that  the  words  "  lease  "  and  "  lessee  "  must  have 
in  this  section  the  same  meaning  as  in  the  32  Hen.  8,  c.  34,  where 
they  include  leases  for  life  or  lives  and  terms  of  years,  but  not 
estates  tail.  (Co.  Litt.  215  a,  resolution  3.)  On  the  meaning  of 
firmarUy  see  2  Inst  145.  On  the  meaning  of  the  words  ** lessor" 
and  "lessee,"  see  Litt.  s.  57.  Qu.  whether  ''lease"  includes 
an  agreement  for  a  lease.  (^Manchester  Brewery  Go,  v.  Coombs^ 
82  L.  T.  347.) 

It  is  also  conceived  that  the  words  "  having  reference  to  the 
subject-matter  thereof"  must  be  interpreted  to  restrict  the  cove- 
nants and  conditions  contemplated  by  this  section  to  those  which 
are  within  the  32  Hen.  8,  c.  34.  (**  The  covenants  whereof  grantees 
by  this  statute  shall  take  advantage  are  inherent  covenants  ;  »>., 
soch  covenants  as  do  concern  the  thing  granted,  and  tend  to  the 
supportation  of  it."  Shep.  T.  176.  And  see  the  remark  at  the 
end  oi  this  note,  p.  57,  infra.) 
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c.  A.  1881,  This  Bection  deals  with  three  distinct  subjects,  which  are  often 
8ect^l0.^  confused  together  :— (1st)  The  apportionment  of  rent  reserved  by 
a  lease,  so  far  only  as  regards  the  right  to  recover  it,  not  as  regards 
the  right  to  re-enter,  under  a  condition  or  proviso  for  re-entry 
upon  non-payment  of  the  rent ;  (2ndly)  the  apportionment  of  the 
benefit  of  lessee's  covenants  contained  in  a  lease,  so  far  only  as 
regards  the  right  of  the  reversioner  to  sue  for  damages  for  a  breach, 
not  as  regards  the  right  to  re-enter,  under  a  proviso  for  re-enti}' 
upon  a  breach  of  the  covenant ;  and  (8rdly)  the  apportionment  of 
conditions  contained  in  a  lease,  which  concerns  the  right  to  re-enter 
upon  a  breach. 

As  regards  the  first  branch,  this  section  seems  to  add  nothing 
to  the  rights  given  by  the  common  law  to  legal  owners  of  rever- 
sions. As  regards  the  second  branch,  it  is  doubtful  whether  the 
section  adds  anything  to  the  rights  given  by  the  32  Hen.  8,  c  34, 
to  such  legal  oumers.  But  the  words  ''entitled  ...  to  the 
income,'*  seem  to  include  equitable  owners  also.  As  regards  the 
third  branch,  the  change  made  in  the  law  by  this  section  is  still 
more  important. 

It  is  conceived  that  the  words,  "  condition  of  re-entry,"  do  not 
include  a  right  of  entry  for  condition  broken  which  has  accrued 
previously  to  the  assignment  of  the  reversion,  and  that  the 
assignee  cannot  now,  as  formerly  he  could  not,  take  advantage  of 
such  a  right  (See  Litt.  s.  347.)  The  8  &  9  Vict.  c.  106,  s.  6, 
does  not  appear  to  authorize  the  assignment  of  a  right  of  entry 
which  has  accrued  by  the  breach  of  a  condition.  (Hunt  v.  Bishop, 
8  Exch.  675,  at  p.  680  ;  Hunt  v.  Remnant,  2  Exch.  635,  at  p.  641 ; 
Crane  v.  Batten,  2  W.  R.  550.)  A  continuing  breach,  as  of  a 
covenant  to  repair,  will  of  course  give  to  the  assignee  a  new  right 
of  entry  accraing  after  the  assignment.  {Bennett  v.  Herring, 
3  C.  B.  N.  S.  370.) 


(I.)  As  to  the  apportionmeiLt  of  rent  reserved  by  a  lease,  upon  a 
seyerance  of  the  reyersion  in  a  part  of  the  lands  firom 
the  reyersion  in  another  part,  so  far  only  as  regards  the 
right  to  recover  the  apportioned  rent 

If  the  rent  consists  of  money,  or  anything  admitting  of  sub- 
division (but  not  otherwise,  Litt.  s.  222),  it  is  apportionable 
at  common  law  upon  such  a  severance,  whether  the  severance  is 
effected  by  surrender  of  a  part  of  the  lands  (Co.  Litt.  148  a)  ;  or 
by  a  grant  or  devise  of  the  reversion  in  a  part  {Ibid. ;  2  Inst.  504 ; 
Collins  and  Harding* s  Case,  13  Rep.  57)  ;  or  by  re-entry  of  the 
reversioner  upon  a  part  only,*  under  a  special  condition  {Ibid,  at 
p.  58) ;  or  by  eviction  of  the  tenant  from  a  part,  by  a  title  para- 
mount to  that  of  the  lessor  {Smith  v.  Malings,  Cro.  Jac.  160) ;  or 
by  a  partition  among  coparceners  of  the  reversion  {Ewer  v.  Moylef 
Cio.  Eliz.  771) ;  or  by  the  diflPerent  descent  of  the  reversion  in 
different  parts  of  the  lands;  as  where  borough-English  and 
common  lands  are  comprised  in  a  single  lease.    {Ibid.) 
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The  apportionment  is  according  to  the  respective  values  of  the     c.  A.  1881, 
severed  parts.    If  the  lessee  is  not  a  party,  he  is  not,  by  an  appor-      ^^t.  lO. 
tionment  agreed  upon  between  the  reversioner  and  his  grantee, 
precluded  from  insisting  that  the  apportionment  shall  be  legally 
made  by  a  jury.    (^Bliss  v.  CoUinSy  5  B.  &  Aid.  876.) 


(IL)  As  to  the  apportioiiment  of  the  benefit  of  lessee's  coyenants 
contained  in  a  lease,  upon  such  a  severance  as  above 
mentioned,  so  far  only  as  regards  the  right  of  the 
reversioner  to  sue  for  damages. 

Two  questions  arise  : — whether  the  benefit  will  pass  (1)  to  an 
assign  of  the  whole  reversion ;  (2)  to  an  assign  of  the  reversion 
in  a  part. 

Although  the  burden  of  the  lessee's  covenants  (the  covenants 
being  what  are  commonly  styled  '*  inherent  '*  covenants,  and  not 
collateral)  would,  at  common  law,  pass  to  an  assign  of  the  lands, 
i.e.,  the  particular  estate  upon  which  the  reversion  was  expectant, 
yet  at  common  law  the  reciprocal  benefit  probably  did  not  pass 
to  an  assign  of  the  r&versian  (1  Wms.  Saund.  299) ;  so  that  the 
latter  could  sue  neither  the  lessee  nor  the  lessee's  assigns  for  a 
breach  of  the  lessee's  covenants. 

But,  by  the  32  Hen.  8,  c.  34,  s.  1,  the  benefit  of  the  lessee's 
covenants,  provided  that  they  are  what  are  called  inherent  cove- 
nants, passes  to  an  assign  of  the  reversion.  The  statute  provides, 
that  all  ^ntees  or  assignees  of  any  reversion  of  any  hereditaments, 
and  their  heirs,  executors,  successors  and  assigns,  shall  have  and 
enjoy  like  advantages  against  the  lessees,  their  executors,  adminis- 
trators and  assigns  by  entry  for  non-payment  of  the  rent,  or  for 
doing  of  waste,  or  other  forfeiture ;  and,  also,  every  such  like 
advantage,  benefit  and  remedies  by  action  only ,  for  not  performing 
of  other  conditions,  covenants  or  agreements  contained  in  their 
leases  against  the  lessees,  their  executors,  administrators  and 
assigns,  as  the  lessors  themselves,  their  heirs  or  successors,  might 
have  had  and  enjoyed. 

On  the  whole  subject  since  the  statute,  both  as  to  what  cove- 
nants are  qualified  to  run,  and  when  they  will  run,  with  the  land, 
and  also  with  the  reversion,  see  Spencer^ s  Case,  5  Rep.  16  ;  and 
the  notes  thereto  in  1  Smith,  L.  C. 

It  is  to  be  observed  that,  according  to  the  second  resolution  in 
Speptefs  Case,  which  is  often  misapprehended,  the  naming  of  the 
assigns  on  the  part  of  the  covenantor  will,  in  certain  cases,  cause  a 
covenant  to  be  inherent  which  would  not  otherwise  be  inherent 
These  cases  are,  where  the  covenant  afiects  something  which  is  not 
parcel  of  the  thing  demised  at  the  date  of  the  covenant,  but  which 
will,  when  it  comes  into  being,  be  such  parcel. 

The  benefit  of  the  lessee's  covenants  would,  previously  to  the 
present  sectiop,  have  passed  to  the  assign  of  the  reversion  in  a 
part  of  the  lands,  so  far  as  the  covenants  referred  to  that  part. 
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C.  A.  1881,  (Twynam  v.  Fickard,  2  B.  &  Aid.  106 ;  and  see  Hennikm-  v. 
Sect.  10.  Turner,  4  B.  &  Cr.  157  ;  Walter  v.  Maunde,  1  Jac.  &  W.  181 ; 
Mayor  of  Swansea  v.  Thomas,  10  Q.  B.  D.  48.)  Similarly,  the 
burden  of  a  covenant  to  repair,  being  divisible,  would  have 
passed  to  an  assign  of  part  of  the  lands.  {Gongham  v.  King^ 
Cro.  Car.  221.) 

It  is  conceived  that  the  wide  language  of  this  section  must  be 
subjected  to  a  similar  restriction  ;  and  that  the  owner  of  the 
reversion  in  a  part  can  enforce  only  such  covenants  as  refer  to 
that  part. 


<IIL)  As  to  the  apportioiiment  of  conditioiiB  contained  in  a 
lease,  notwithstanding  such  a  seyerance  of  the  reversion 
as  above  mentioned. 

Here,  also,  we  have  to  consider  the  effects  of  (1)  assignment; 
(2)  severance. 

"  By  the  common  law,  no  grantee  or  assignee  of  the  reversion 
could  take  advantage  of  a  re-entry,  by  force  of  any  condition." 
<Co.  Litt.  215  a.) 

The  words  of  the  above-cited  Act  of  32  Hen.  8,  *'  by  entry,  for 
non-payment  of  the  rent,  or  lor  doing  of  waste,  or  other  forfei- 
ture," extend  the  benefit  of  entry  for  a  breach  to  breaches  of 
other  conditions  besides  a  condition  for  re-entry  upon  non-pay- 
ment of  rent.  But  only  to  ''such  conditions  as  either  are 
incident  to  the  reversion,  as  rent,  or  for  the  benefit  of  the  estate, 
as  for  not  doing  of  waste,  for  keeping  the  houses  in  reparations, 
for  making  of  fences,  scouring  of  ditches,  for  preserving  of 
woods,  or  such  like,  ...  so  as  other  forfeiiure  shall  be 
taken  for  other  forfeiture  like  to  those  examples  which  were 
there  put,  viz.,  of  payment  of  rent,  and  not  doing  of  waste, 
which  are  for  the  benefit  of  the  reversion."  (Co.  Litt.  215  b, 
resolution  12.^ 

By  a  **  condition  incident  to  the  reversion,  or  for  the  benefit  of 
the  estate,"  Lord  Coke  seems  here  to  mean  a  condition  of  re-entry 
for  the  not  doing  of  something  which  is  incident  to  the  reversion, 
or  which  is  for  the  benefit  of  the  estate. 

The  assignee  of  a  ^particular  estate  carved  out  of  the  reversion  «i 
the  whole  of  the  lands  might  take  advantage  of  conditions.  {Ibid, 
215  a,  resolution  4.) 

But  (except  as  next  hereinafter  mentioned)  the  assignee  of  the 
reversion  in  apart  of  the  lands  could  not  (previously  to  the  pre- 
sent section)  take  advantage  of  conditions.  {Ibid,  resolution  5  ; 
Dumpor^s  Case,  4  Rep.  119  ;  see  also  KnighCs  Case,  5  Rep.  54.) 

The  exceptions  to  the  above  rule  were  (1)  the  king  (Co.  Litt 
215  a,  see  resolution  6) ;  and  (2)  an  assignee  taking  by  act  of  the 
law  only ;  as  where  borough-English  lands  and  common  law  lands 
are  comprised  in  the  same  lease,  and  the  reversion  descends  upon 
different  heirs.    {Ibid,  resolution  1.) 
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And  as  to  the  apportionment  of  conditions  of  re-entry  for  non-     c.  A.  18S1, 

payment  of  rent,  see  Lord  St.  Leonards'  Act,  s.  8.  8tect,  10. 

**  Where  the  reversion  upon  a  lease  is  severed,  and  the  22  &  28  Vict. 

"  rent  or  other  reservation  is  legally  apportioned,  the  c.  85,  s.  3. 

"  assignee  of  each  part  of  the  reversion  shall,  in  respect  of 

"the  apportioned  rent  or  other  reservation  allotted  or 

"  belonging  to  him,  have  and  be  entitled  to  the  benefit  of 

"  all  conditions  or  powers  of  re-entry  for  non-payment  of 

"  the  original  rent  or  other  reservation,  in  like  manner  as 

**  if  such  conditions  or  powers  had  been  reserved  to  him 

"  as  incident  to  his  part  of  the  reversion  in  respect  of  the 

"  apportioned  rent  or  other  reservation  allotted  or  belonging 

"  to  him." 

In  the  present  section,  the  words,  '*  notwithstanding  severance 

of  that  reversionary  estate,*'  suggest  that  the  operation  of  the 

preceding  part  of  the  section  is  restricted  to  altering  the  law 

touching  severance,  and  that  only  those  covenants  and  conditions 

are  within  its  scope  which  are  within  the  32  Hen.  8,  c.  84.     (See 

Oo.  Litt.  215  b,  resolution  12,  cited  above.)    The  subsequent 

part  of  the  section  seems  to  annex  to  the  beneficial  ownership 

for  the  time  being  the  right  to  enforce  covenants  contained  in  a 

lease  granted  by  a  tenant  for  life,  whether  equitable  or  legal, 

and  whether  in  exercise  of  his  statutory  power  of  leasing,  or  in 

exercise  of  a  power  conferred  by  the  settlement.    The  section 

does  not  seem  to  contain  anything  to  confer  upon  the  beneficial 

owner  a  power  of  distress,  in  cases  where  he  has  not  the  legal 

•estate,    llie  words  '*  severance  of  the  reversion  "  are  commonly 

•employed  to  signify  what  takes  place  when  the  reversion  in  a   . 

p€u*t  of  the  lands  is  conveyed  to  one  person,  while  the  reversion 

in  another  part  is  conveyed  to,  or  remains  vested  in,  another 

person.    It  would  seem  from  a  remark  of  Fry,  L.  J.,  in  Muni- 

-cipal,  Jcc.  Bdg.  Soc.  v.  Smithy  22  Q.  B.  D.  at  p.  73,  that  in  the 

opinion  of  the  learned  judge  a  mortgage  in  fee  made  of  lands 

subject  to  a  lease,  effects  a  severance  of  the  reversion  upon 

the  lease. 

11. — (1.)  The  obligation  of  a  covenant  entered     s«etii. 
into  by  a  lessor  with  reference  to  the  subject-matter  obligation  of 
of  the  lease  shall,  if  and  as  far  as  the  lessor  has  I^  Jo^un 
power  to  bind  the  reversionary  estate  immediately  withrcTor- 
expectant  on   the  term   granted  by  the  lease,  be  "^"^ 
annexed  and  incident  to  and  shall  go  with  that 
reversionary  estate,  or  the   several   parts  thereof, 
notwithstanding    severance    of    that    reversionary 
estate,  and  may  be  taken  advantage  of  and  enforced 
by  the  person  in  whom  the  term  is  from  time  to 
time  vested  by  conveyance,  devolution  in  law,  or 
otherwise ;  and,  if  and  as  far  as  the  lessor  has  power 
to  bind  the  person  from  time  to  time  entitled  to  that 
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c.  A.  1881,    reversionary  estate,  the  obligation  aforesaid  may  be 
"*"'  ^^      taken  advantage  of  and  enforced  against  any  person 
so  entitled. 

(2.)  This  section  applies  only  to  leases  made  after 
the  commencement  of  this  Act. 

This  section  deals  with  the  runniDg:  of  the  burden  of  the  lessor's 
covenants  witli  the  reversion  notwithstanding  severance. 

It  is  conceived  that  reveisions  upon  leases  for  life  or  lives  and 
terms  of  years  are  within  this  section,  but  not  reversions  npon 
estates  tail.     (See  note  to  s.  10,  ante,) 

The  82  Hen.  8,  c.  34,  s.  2,  gives  to  all  farmers,  lessees  and 
grantees  of  any  hereditaments  for  term  of  years,  life,  or  lives, 
their  executors,  administrators  and  assigns,  the  like  action,  advan- 
tage, and  remedy  against  all  persons  and  corporations,  having  auy 
grant  of  the  reversion  of  the  same  hereditaments,  or  any  parcel 
ihereofy  for  any  condition,  covenant,  or  agreement  contained  in 
their  leases,  as  the  lessees  might  have  h^  against  the  lessors, 
their  heirs  and  successors. 

The  words,  ^*  if  and  as  far  as  the  lessor  has  power  to  bind  the 
reversionary  estate,''  <&c.,  and, ''  if  and  as  far  as  the  lessor  has 
power  to  bind  the  person,"  &c.,  seem  to  mean,  that  the  covenants 
may  be  enforced  against  any  person  for  the  time  being  in  of  the 
reversion,  as  against  whom  the  term  is  valid. 

Only  legal  owners  of  the  reversion  are  liable  ;  but  they  will  be 
liable  without  any  reference  to  the  question,  how  they  came  into 
the  reversion.  For  example,  if  the  lease  be  (validly)  granted  by 
a  tenant  for  life  under  a  power,  whether  statutory  or  otherwise, 
the  covenants  will  (if  the  construction  proposed  in  the  last  pre- 
ceding paragraph  is  correct)  be  binding  upon  the  person  entitled 
in  remainder  after  the  death  of  the  tenant  for  life. 

Beet  12.  12. — (!•)  Notwithstanding  the  severance  by  con- 

Apportion-  veyance,  surrender,  or  otherwise,  of  the  reversionary 
dUtronf  on '^  estate  in  any  land  comprised  in  a  lease,  and  notwith- 
sevemnce,  &c  Standing  the  avoidance  or  cesser  in  any  other  manner 
of  the  term  granted  by  a  lease  as  to  part  only  of  the 
land  comprised  therein,  every  condition  or  right  of 
re-entry,  and  every  other  condition,  contained  in  the 
lease,  shall  be  apportioned,  and  shall  remain  annexed 
to  the  severed  parts  of  the  reversionary  estate  as 
severed,  and  shall  be  in  force  with  respect  to  the 
term  whereon  each  severed  part  is  reversionary,  or 
the  term  in  any  land  which  has  not  been  sur- 
rendered, or  as  to  which  the  term  has  not  been 
avoided  or  has  not  otherwise  ceased,  in  like  manner 
as  if  the  land  comprised  in  each  severed  part,  or  the 


Digitized  by 


Google 


LEASES.  59 

land  as  to  which  the  term  remains  subsisting,  as  the    c.  a.  i88i, 
case  may  be,  had  alone  originally  been  comprised  in  .  ^^^-^^ 
the  lease. 

(2.)  This  section  applies  only  to  leases  made  after 
the  commencement  of  this  Act. 

This  section  deals  with  the  running  with  the  reversion,  notwith- 
standing severance  of  the  benefit  of  conditions  annexed  to  the 
estate  of  the  lessee,  a  subject  which  has  already  been  fully  dealt 
with  in  8.  IX),  anie.    (See  note  thereon.) 

The  words  in  s.  10,  "  and  every  condition  of  re-entry  and  other 
condition  therein  contained,"  seem  to  have  been  left  in  the  Act  by 
inadvertence,  when  s.  12  was  inserted. 

One  coparcener  cannot  enter  alone  for  a  breach.  (Doe  v.  Lewis, 
5  A.  &  E.  277.) 

Where  the  reversion  upon  a  lease  is  severed,  and  the  rent  or 
other  reservation  is  legally  apportioned.  Lord  St.  Leonards'  Act, 
8.  3  (cited  above,  note  to  s.  10,  at  p.  57,  ante)  provides  for  the 
apportionment  of  conditions  of  re-^niTjfornan'pai/mentof  the  rent. 

13. — (1.)  On  a  contract  to  grant  a  lease  for  a      sect  is. 
term   of  years  to  be  derived  out  of   a  leasehold  On  sub- 
interest,  with  a  leasehold   reversion,  the  intended  tolSrohlid 
lessee  shall  not  have  the  right  to  call  for  the  title  to  revereioa  not 

that  reversion.  to  be  required. 

(2.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  contract, 
and  shall  have  effect  subject  to  the  terms  of  the 
contract  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  contracts  made 
after  the  commencement  of  this  Act. 

This  section  has  been  noted  in  connection  with  s.  3,  snb-s.  (1), 
p.  14,  ante,  to  which  it  properly  belongs. 

When  an  intending  lessor,  himself  holding  by  sub-lease,  con- 
tracts to  grant  a  sub-sub-lease,  his  intending  lessee  cannot  '^  call 
for  the  title  to  "  the  reversion  upon  the  estate  of  the  intending 
lessor  ;  that  is  to  say,  the  sub-lease  vested  in  him,  out  of  which 
the  intended  sub-sub-lease  is  to  be  derived.  This  seems  to  mean, 
that  he  may  call  for  the  sub-lease  itself,  but  not  for  the  title  of 
the  person  granting  it. 

It  may  sometimes  be  advisable,  in  such  contracts,  for  the  intending 
lessee  to  stipulate  that  the  original  lease  shall  be  produced,  and 
the  title  dulv  deduced  thereunder. 

The  word  "  sub-demise  "  in  the  marginal  note  is  misleading, 
and  not  consistent  with  the  rest  of  the  marginal  note. 

In  the  case  of  Gosling  v.  Woolf,  1893,  1  Q.  B.  89,  it  seems  to 
have  been  held  by  a  Divisional  Court  of  the  Queen's  Bench 
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Division,  that  a  vendor,  who  has  contracted  to  sell  an  under- 
lease, is  bound  to  furnish  an  abstract  of  the  title  to  the  lease  out 
of  which  the  nnderlease  was  derived.  The  present  section,  which 
was  cited  and  discussed,  seems  to  have  no  bearing  upon  the  case. 


Beet.  14. 

Restrictions 
on  and  relief 
against 
forfeiture  of 
leases. 


[See  Conv. 

Act,  1892, 

8S.  2,  3,  4, 

and  5, 

pp.  193—196, 

post.] 


Forfeiture. 

14. — (1.)  A  right  of  re-entry  or  forfeiture  under 
any  proviso  or  stipulation  in  a  lease,  for  a  breach  of 
any  covenant  or  condition  in  the  lease,  shall  not  be 
enforceable,  by  action  or  otherwise,  unless  and  until 
the  lessor  serves  on  the  lessee  a  notice  specifying  the 
particular  breach  complained  of  and,  if  the  breach 
is  capable  of  remedy,  requiring  the  lessee  to  remedy 
the  breach,  and,  in  any  case,  requiring  the  lessee  to 
make  compensation  in  money  for  the  breach,  and 
the  lessee  fails,  within  a  reasonable  time  thereafter, 
to  remedy  the  breach,  if  it  is  capable  of  remedy,  and 
to  make  reasonable  compensation  in  money,  to  the 
satisfaction  of  the  lessor,  for  the  breach. 

In  some  leases  the  proviso  for  re-entry  stipulates  that  notice 
shall  be  given  before  a  forfeiture  is  enforced.  (See  Davidson, 
Conv.  Prec.  8rd  ed.  Vol.  V.  pp.  156,  189,  892.)  Any  terms  or 
restrictions  imposed  on  the  lessor  by  the  proviso  in  the  lease  must 
of  course  be  complied  with,  in  addition  to  those  imposed  by  this 
enactment,  so  far  as  they  are  not  identical. 

In  In  re  Serle,  Oregory  v.  Serh,  1898,  1  Ch.  p.  657,  it  was 
stated  by  Kekewich,  J.,  that  a  notice  requiring  the  tenant  to  remedy 
the  breaches  of  covenant  within  one  month  or  a  reasonable  time 
.thereafter  was  valid,  although  a  covenant  in  the  lease  provided  that 
repairs  should  be  done  within  three  calendar  months  after  notice. 
The  point,  however,  did  not  arise  for  decision,  as  the  notice  was  held 
insufficient  on  other  grounds.  In  Pmton  v.  Barneit^  1898, 1  Q.  B. 
276,  Rigby,  L.  J.,  said  (p.  280)  that  it  could  not  be  doubted  that 
the  time  indicated  by  a  notice  given  under  the  section  was  reason- 
able, as  it  was  the  time  specif!^  in  one  of  the  covenants  to  repair 
contained  in  the  lease. 

The  words,  "  by  action,  or  otherwise,"  seem  to  be  emphatic ; 
and  the  lessor's  right  of  entry  upon  a  breach  does  not  arise 
(except  in  the  cases  referred  to  in  sub-sects.  6  and  8,  infra)  until 
he  has  complied  with  the  formalities  prescribed  by  this  sub- 
section. Therefore  the  lessor  cannot  obtain  possession  peaceably 
without  action  until  he  has  given  the  notice  required  by  this  sub- 
section. {Re  Riggs,  1901,  2  K.  B.  16.)  It  will  be  in  the  dis- 
cretion of  the  Court  to  grant  relief  against  a  lessor  who  has 
entered  into  possession  without  having  given  the  required  notice, 
upon  the  terms  upon  which  relief  would  have  been  given  in  an 
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action  of  ejectment.    The  Pub-sectioD,  however,  does  not  appear     c.  A.  1881, 

to  make  such  an  entry  simply  illegal,  but  only  to  expose  the  lessor  _  Sect.  14^^ 

who  makes  it  to  a  risk  that  his  title  may  be  re-opened  by  the  Court. 

"  A  right  of  re-entry  .  .  .  shall  not  be  mforceaUe  "  :  the 
Act  does  not  merely  say,  shall  not  be  enforced,  which  might 
relate  only  to  getting  judgment.  A  right  wliich  is  not  enforceable 
by  action  can  hardly  be  a  sufficient  ground  to  maintain  the  action. 
It  therefore  seems  that  the  prescribed  notice  must  be  served  by 
the  lessor,  and  that  he  must  wait  a  "  reasonable  time  "  before  he 
issues  the  writ 

A  sufficient  notice  is  a  condition  precedent  to  enforcing  the 
forfeiture.  {Horsey  Estate  v.  Steiger,  1899,  2  Q.  B.  79.)  And 
the  notice  must  be  reasonable ;  therefore  a  notice  to  repair  served 
two  days  before  action  brought  was  held  bad.     (S.  C.) 

Where  the  reversion  is  in  mortgage,  the  notice  must  be  given 
by  the  mortga^jee.     {Matthetvs  v.  Usher y  1900,  2  Q.  B.  535.) 

It  has  been  held  that  the  word  "  and,"  which  occurs  before 
the  words  "  in  any  case,"  is  strictly  cumulative.  {Laiv  v.  Brad- 
shau\  The  Times,  15th  July.  1884.)  A  notice  which  specifies  the 
breach,  but  does  not  require  the  lessee  to  remedy  it,  seems  to  be 
insufficient.  {North  London  Land  Co,  v.  Jacques,  W.  N.  1883, 
p.  187,  32  W.  R.  283  ;  Jacqms  v.  Harrison,  12  Q.  B.  D.  136 ; 
S.  C.  Itnd,  165  ;  Qreenfield  v.  Hanson,  2  Times  L.  R.  876.)  But  a 
notice  is  not  bad  merely  because  it  omits  to  require  compensation. 
{Lock  V.  Pearce,  1893,  2  Cli.  271.)  Nor  because  some  of  several 
breaches  therein  alleged  cannot  be  established.  (Paimell  v.  City 
of  London  Brewery  Co,,  1900,  1  Ch.  496.)  A  notice  which  refers 
only  to  a  breach  which  has  been  waived  as  a  ground  of  forfeiture 
by  acceptance  of  rent,  and  omits  to  refer  to  a  breach  which  is 
continuing,  is  bad.     {Jacob  v.  Dotvn,  1900,  2  Ch.  156.) 

The  lessee  should  be  made  a  party  to  the  application  when  it  is 
made  by  the  mortgagees.  {North  London  Land  Co,  v.  Jacques, 
sttpra,)  The  lessee  cannot  apply  for  relief  after  the  lessor  has 
recovered  possession  in  an  action,  provided  that  a  proper  notice 
was  served  upon  the  lessee.  {Rogers  v.  Rice,  1892,  2  Ch.  170.) 
The  same  rule  seems  to  apply  where  the  lessor,  wil.hout  bringing 
an  action,  has  been  able  to  effect  a  lawful  entry.     {Ibid,) 

It  seems  that  the  lessor  in  his  notice  c^uld  not  include,  in  the 
required  compensation,  his  solicitor's  and  surveyor's  costs  incurred 
by  him  in  preparing  and  giving  notice.  {Skinners*  Co,  v.  Knight, 
1891,  2  Q.  B.  542.)  It  is  probable  that  this  injustice  was 
meant  to  be  remedied  by  Conv.  Act,  1892,  s.  2,  sub-s.  (1),  p.  193, 
post ;  but  it  seems  that  this  enactment  does  not  apply  to  a  lessee 
who  receives  and  complies  with  a  notice,  but  onlv  to  a  lessee  who 
is  forced  to  applv  to  the  Court  for  relief.  (See  NindY,  Nineteenth 
Cent.  Bdg,  Sac,  1894, 2  Q.  B.  226.)  If  so,  it  is  a  question  whether 
the  later  enactment  is  not  superfluous.  (See  Bridge  v.  Quick,  61 
Li.  J.  Q.  B.  375.) 

An  agreement  for  a  lease  was  held  not  to  be  a  lease  within  this 
snb-section,  unless  the  lessee  was  entitled  to  specific  performance. 
{&cain  T.  Ayres,  21  Q.  B.  D.  289  ;  Ayling  v.  Mercer,  W.  N.  1885, 
p.  166  ;    Coatsworth  v.  Johnson,  55  L.  J.  Q.  B.  220  ;    Strong  v. 
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C.  A.  1881,     Stringer^  W.  N.  1889,  p.  185.)    Now,  by  Conv.  Act,  1892,  s,  5, 

^^^-  ^^       p.  196,  poat^  "  lease  "  includes  an  agreement  for  a  lease  where 

the  lessee  has  become  entitled  to  have  his  lease  granted,  and 
"  nnderfease  "  has  a  similar  meaning. 

A  notice  nnder  this  sub-section  may  run  concurrently  with  a 
notice  previously  given  merely  to  repair.  {Gove  v.  Smithy  2  Times 
Rep.  778.) 

A  notice  to  repair  must  specify  the  necessary  repairs.  It  is  not 
enough  to  require  repairs  "in  accordance  with  the  covenants "  in 
the  lease.  (Fletcher  v.  Nokes,  1897, 1  Ch.  271;  In  re  Serle,  Oregory 
V.  Serh  1898,  1  Ch.  ^b2\  Matthews  v.  Usher,  68  L.  J.  Q.  B.  988; 
reversed  on  another  point,  1900,  2  Q.  B.  535.)  And  if  a  notice 
does  not  suflSciently  specify  the  repairs,  the  fact  that  it  sufl5ciently 
specifies  other  breaches  of  covenant  which  are  complained  of  will 
not  make  the  notice  suflScient  within  the  section.  {In  re  SerU, 
uhi  supra;  but  cf.  Farmell  v.  City  of  London  Brewery  Co.,  1900, 
1  Ch.  496.) 

Upon  the  distinction  between  forfeiture  of  the  lease  and 
forfeiture  of  a  privilege  annexed  thereto,  see  note  on  sub-s.  (8), 
infra. 

A  notice  addressed  to  the  original  lessee  "  and  all  others  whom 
it  doth  or  may  concern,"  and  served  upon  the  occupier,  is  a  suflB- 
cient  notice  to  an  assignee  of  the  original  lessee.  {Cronin  v. 
Rogers,  1  Cab.  &  Ell.  848.)  If  more  than  one  house  is  included 
in  the  same  lease,  it  would  seem  that  service  upon  the  occupier  of 
one  only  is  sufficient ;  but  it  would  be  the  safer,  course  to  serve 
the  notice  upon  the  occupiers  of  all.  The  notice  must  be  served 
on  the  lessee  personally ;  it  is  not  enough  to  serve  it  upon  a  trustee 
to  whom  he  has  executed  an  assignment  in  favour  of  his  creditors. 
{Ge9itle  V.  Faulkner,  1900,  2  Q.  B.  267.)  As  to  the  methods  of 
serving  notice,  see  s.  67,  sub-s.  (3),  p.  159,  post. 

Where  a  breach  of  covenant  is  continuing,  a  claim  for  rent 
after  the  notice  has  expired  does  not  render  a  fresh  notice  neces- 
sary. {Fenton  v.  Barnett,  1898,  1  Q.  B.  276,  which  apparently 
overrules  a  very  obscurely  reported  case,  Bevan  v.  Barnett,  13 
Times  L.  R.  310,  so  far  as  the  latter  can  be  understood.) 

(2.)  Where  a  lessor  is  proceeding,  by  action  or 
otherwise,  to  enforce  such  a  right  of  re-entry  or 
forfeiture,  the  lessee  may,  in  the  lessor's  action,  if 
any,  or  in  any  action  brought  by  himself,  apply  to 
the  Court  for  relief;  and  the  Court  may  grant  or 
refuse  relief,  as  the  Court,  having  regard  to  the 
proceedings  and  conduct  of  the  parties  under  the  fore- 
going provisions  of  this  section,  and  to  all  the  other 
circumstances,  thinks  fit;  and  in  case  of  relief, 
may  grant  it  on  such  terms,  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty,  or  other- 
wise, including  the  granting  of  an  injunction  to 
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restrain  any  like  breach  in  the  future,  as  the  Court,    c.  a.  issi, 
in  the  circumstances  of  each  case,  thinks  fit.  — ^ — — 

See  Conv.  Act,  1892,  ss.  4,  5,  pp.  195,  196,  post 

Applications  for  relief  under  this  sub-section  cannot  be  made 
by  originating  summons,  but  must  be  in  an  action  commenced  by 
writ.  (Lock  v.  Fearce,  1893,  2  Ch.  271 ;  Warden,  <tc.  of  Higligate 
School  V.  Sewdl,  1898,  2  Q.  B.  254.) 

This  section  applies  to  breaches  occurring  before  the  commence- 
ment of  the  Act.    (Quilier  v.  Mdpleson,  9  Q.  B.  D.  672.) 

As  to  the  terms  upon  which  relief  may  be  granted,  see  Bond 
V.  Freke,  W.  N.  1884,  p.  47.  In  Mhets  v.  Booth,  The  Times, 
7th  July,  1884,  Stephen,  J.,  refused  to  grant  relief  against  a 
forfeiture,  upon  the  ground  that  the  breach  committed  by  the 
lessee  had  placed  the  lessor  in  danger  of  a  forfeiture  to  his  supe- 
rior landlord,  who  was  not  before  the  Court.  This  seems  to  be 
intrinsically  reasonable  ;  but  the  decision  was  reversed  on  appeal. 
{Ibid.  14th  Feb.,  1884.)  In  Scott  v.  Brotm,  W.  N.  1884,  p.  209, 
51  L.  T.  746,  Kay,  J.,  refused  to  grant  relief  under  the  discretion 
given  by  this  sub-section.  In  Mii/^hison  v.  Thompson,  1  Cab.  &  Ell. 
72,  Lord  Coleridge,  C.  J.,  appears  to  have  granted  relief  to  a 
lessee,  though  the  demised  premises  were  in  a  very  dilapidated 
condition,  and  he  claimed  no  relief  in  his  pleadings. 

Before  the  passing  of  Conv.  Act,  1892,  s.  4,  p.  195,  post,  an 
underlessee  could  not  have  obtained  relief.  {Burt  v.  Gray,  1891, 
2  Q.  B.  98.)  Such  relief  can  now  be  given,  but  only  by  the 
peculiar  kind  of  vesting  order  prescribed  by  the  last-mentioned 
enactment.  It  does  not  appear  that  the  lessor  is  bound  to  serve 
any  preliminary  notice  upon  underlessees.  And  underlessees 
cannot  be  charged  by  the  lessor  with  his  solicitor's  and  sur- 
veyor's costs.  (Nind  v.  Nineteenth  Cent.  Bdg,  Soc,  1894, 
2  Q.  B.  226.) 

(3.)  For  the  purposes  of  this  section  a  lease 
includes  an  original  or  derivative  under-lease,  also 
a  grant  at  a  fee  farm  rent,  or  securing  a  rent  by 
condition ;  and  a  lessee  includes  an  original  or. 
derivative  under-lessee,  and  the  heirs,  executors, 
administrators,  and  assigns  of  a  lessee,  also  a  grantee 
under  such  a  grant  as  aforesaid,  his  heirs  and  assigns; 
and  a  lessor  includes  an  original  or  derivative  under- 
lessor,  and  the  heirs,  executors,  administrators,  and 
assigns  of  a  lessor,  also  a  grantor  as  aforesaid,  and 
his  heirs  and  assigns. 

The  owner  of  the  equity  of  redemption  of  leasehold  property 
cannot  re-enter  under  a  proviso  in  the  lease.  {Matthews  v.  UsJier, 
1900,  2  Q.  B.  536,  reversing  68  L.  J.  Q.  B.  988.) 
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c.  A.  1881,        (4.)  This  section  applies  although  the  proviso  or 
^^^^'  ^^      stipulation  under  v^rhich  the  right  of  re-entry  or  for- 
feiture accrues  is  inserted  in  the  lease  in  pursuance 
of  the  directions  of  any  Act  of  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited 
to  continue  as  long  only  as  the  lessee  abstains  from 
committing  a  breach  of  covenant  shall  be  and  take 
effect  as  a  lease  to  continue  for  any  longer  term  for 
v^rhich  it  could  subsist,  but  determinable  by  a  proviso 
for  re-entry  on  such  a  breach. 

For  some  remarks  upon  determinable  limitations  as  distin- 
guished from  limitations  liable  to  be  determined  by  re-entry  for 
breach  of  condition,  see  Challis,  R.  P.  2nd  ed.  225,  226.  A 
**  lease  limited  to  continue  as  long  only  as  the  lessee  abstains 
from  committing  a  breach  of  covenant,"  is  ipso  facto  determined 
by  a  breach,  without  any  entry  by  the  lessor ;  and  the  Act  throws 
no  light  upon  the  question,  what  is  the  estate  of  such  a  lessee 
who  obtains  relief,  and  where  the  estate  comes  from.  The  4  Geo.  2, 
c.  28,  s.  4,  and  the  C.  L.  P.  Act,  18G0,  23  &  24  Vict.  c.  126,  s.  1, 
provide,  in  cases  of  relief  against  forfeiture  for  non-payment  of 
rent,  that  the  lessee  shall  hold  the  demised  lands  without  any 
new  lease.  It  might  be  well  for  a  lessee,  whose  lease  is  of  this 
description,  in  applying  for  relief  under  this  sub-section,  to  ask 
fur  a  declaration  that  he  is  entitled  to  have  a  new  lease  for  the 
residue  of  the  term.  (See  the  form  of  the  pleadings  in  Rack  v. 
Leonard,  9  Mod.  91.) 

(6.)  This  section  does  not  extend — 
(i.)  To  a  covenant  or  condition  against  the 
assigning,  under-letting,  parting  with  the 
possession,  or  disposing  of  the  land  leased; 
or  to  a  condition  for  forfeiture  on  the  bank- 
ruptcy of  the  lessee,  or  on  the  taking  in 
execution  of  the  lessee's  interest ;  or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or 
condition  for  allowing  the  lessor  to  have 
access  to  or  inspect  books,  accounts,  records, 
weighing  machines,  or  other  things,  or  to 
enter  or  inspect  the  mine  or  the  workings 
thereof. 

As  to  covenants  or  conditions  against  assigning,  &c.,  see  now 
Conv.  Act,  1892,  s.  3,  p.  194,  post.  An  agreement  for  sale  under 
which  the  purchaser  is  to  be  let  into  possesf^ion  is  not  an  assign- 
ment or  underletting  {Horsey  Estate  v.  Steiger,  1899,  2  Q.  B. 
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79),  nor  is  a  declaration  of  trust  bv  the  lessee  in  favour  of  a     c.  A.  18S1, 
trustee  for  his  creditors.     {Gentle  v.  FmilJcmr,  1900, 2  Q.  B.  2G7.)       Beet.  14. 

As  to  conditions  for  forfeiture  on  bankruptcy,  &c.,  see  now 
Conv.  Act,  1892,  s.  2,  sub-s.  (2),  which  provides  that  s.  14  (6)  is 
to  apply  to  a  condition  for  forfeiture  on  bankruptcy  of  the  lessee 
or  on  taking  in  execution  of  the  lessee's  interest  only  after  the 
expiration  of  one  year  from  the  date  of  the  bankruptcy  or  taking 
in  execution,  and  provided  the  lessee's  interest  be  not  sold  within 
such  one  year,  but  in  case  the  lessee's  interest  shnll  be  sold  within 
such  one  year  sub-s.  (6)  shall  cease  to  be  applicable  thereto.  Con- 
sequently a  notice  served  by  the  landlord  under  s.  14  (l)before  the 
expiration  of  one  year  from  the  tenant's  bankruptcy  is  insufficient. 
(^Horsey  Estate  v.  Stmger,  1899,  2  Q.  B.  79.) 

A  condition  against  the  disposing  of  the  land  leased  means  a 
condition  which  on  its  face  is  against  the  disposing  of  the  land 
leased,  therefore  it  does  not  include  a  condition  against  the  lessee 
executing  an  assignment  for  the  benefit  of  his  creditors,  for  such 
an  assignment  may  or  may  not  include  a  disposal  of  the  land 
leased.  Consequently  a  lessor  who  seeks  to  re-enter  on  the  ground 
of  such  an  assignment  must — if  the  assignment  does  not  include 
the  leasehold — give  notice  under  sub-s.  (1).  (Gentle  y,  Faulkner , 
1900,  2  Q.  B.  267.) 

Bankruptcy  alone  is  not  a  breach  of  a  covenant  not  to  assign. 
(Re  Riggs,  1901,  2  K.  B.  16.) 

A  covenant  or  condition  against  assigning,  &c.,  without  tlie 
lessor's  consent,  seems  clearly  to  be  within  the  provision  (i.).  The 
addition,  "such  consent  not  being  arbitrarily  withheld,"  implies 
no  contract  by  the  lessor  not  to  refuse  his  consent  arbitrarily, 
but  an  arbitrary  refusal  leaves  the  lessee  at  liberty  to  assign 
without  consent.  (Treloar  v.  Bigge,  L.  R.  9  Exch.  151 ;  Sear  v. 
House  Property^  Ac.  Societyy  16  Ch.  D.  387.)  There  is  no  reason 
to  suppose  that,  as  was  argued,  but  not  decided,  in  Pierson  v. 
Harvey^  1  Times  L.  R.  480,  a  covenant  of  this  description  is  not 
within  the  above-mentioned  provision ;  and  the  point  seems  now  to 
be  settled  by  Barrow  v.  Isaacs^  1891,  1  Q.  B.  417.  The  respon- 
sibility of  deciding  whether  a  refusal  is  arbitrary  or  not,  is  v^ 
onerous ;  and  this  qualification,  if  inserted  in  a  lease,  should 
therefore  be  put  into  the  shape  of  a  covenant  by  the  lessor.  Though 
the  consent  of  the  lessor  cannot  be  unreasonably  withheld,  yet  it 
must  be  applied  for ;  and  an  assignment  without  any  previous 
application  will  cause  a  forfeiture  against  which  relief  cannot  be 
given.  {Barrotv  v.  Isaacs^  supra ;  Eastern  Telegra2)h  Co.  v.  Dent^ 
1899,  1  Q.  B.  835.)  The  earlier  decision  in  Hyde  v.  Warden,  3 
Ex.  Div.  72,  cannot  be  regarded  as  an  authority  that  a  tenant  may 
assign  or  sub-let  to  a  respectable  person  without  first  applying  for 
the  landlord's  consent.  It  seems  that,  for  the  purpose  of  an 
action  for  specific  performance,  it  will  be  sufficient  if  the  vendor 
has  procured  the  necessary  licence  in  the  interval  between  the 
contract  and  the  completion  of  the  purchase.  {Ellis  v.  Rogers, 
29  Ch.  D.  661.) 

As  to  the  meaning  of  "  bankruptcy,"  see  s.  2,  sub-s.  (xv.),  p.  14, 
ante.    Filing  a  bankruptcy  petition  under  the  Bankruptcy  Act, 
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C.  A.  18S1,  1883,  was  held,  at  ahv  rate  by  virtue  of  s.  149  of  that  Act,  if  not 
Sect  14.  smtpliciter,  to  be  within  a  condition  against  filing  a  "  petition  in 
liquidation  "  contained  in  a  lease  made  before  the  coming  into 
operation  of  the  Conv.  Act,  1881.  {Ex  pie.  Goulds  Re  Walker,  13 
Q.  B.  D.  454.)  The  bankruptcy  of  the  original  lessee  after  he 
has  assigned  over  the  term  to  another,  will  not  cause  a  forfeiture. 
(Smith  V.  Grotiow,  1891, 2  Q.  B.  394.)  In  Horsey  Estate  v.  Steiger, 
1899,  2  Q.  B.  79,  it  was  held  that  a  company  in  liquidation  was 
bankrupt  within  the  meaning  of  the  section :  and  see  Etvart  v. 
Fryer,  1901,  1  Ch.  499. 

(7.)  The  enactments  described  in  Part  I.  of  the 
Second  Schedule  to  this  Act  are  hereby  repealed. 

These  enactments  (Lord  St  Leonards'  Act,  1859,  22  &  23  Vict. 
c.  35,  8S.  4—9  ;  the  C.  L.  P.  Act,  1860, 23  &  24  Vict.  c.  126,  s.  2) 
contained  the  law,  before  the  passing  of  the  present  Act,  as  to  relief 
against  forfeiture  for  neglect  to  insure  against  fire.  By  Lord 
St.  Leonards*  Act,  ss.  4  and  6,  a  court  of  equity  was  empowered 
to  relieve  onee,  when  no  loss  had  happened  and  the  breach  had 
been  committed  without  fraud  or  gross  negligence,  and  there  was 
an  insurance  on  foot  at  the  time  of  the  application  in  conformity 
with  the  covenant.  By  the  C.  L.  P.  Act,  1860,  s.  2,  this  power 
was  given  to  the  courts  of  law. 

The  repealed  s.  7  of  Lord  St.  Leonards'  Act  gave  to  the  person 
entitled  to  the  benefit  of  a  covenant,  on  the  part  of  a  lessee  or 
mortgagor,  to  insure  against  fire,  the  benefit  of  any  subsisting 
insurance  not  effected  in  conformity  with  the  covenant.  Sect.  8 
protected  a  bond  fide  purchaser  of  leaseholds,  if  there  was  sub- 
sisting a  proper  insurance,  and  he  had  been  furnished  with  the 
written  receipt  for  the  last  payment  of  rent  accrued  due  before  the 
purchase.  These  provisions  have  not  been  re-enacted  in  express 
terms  ;  but  their  object  is  in  the  main  effected  by  14  Geo.  3, 
c.  78,  s.  83,  which  enables  a  lessor  or  mortgagee  to  require  the 
insurance  money  to  be  laid  out  in  reinstating  the  building,  and 
by  the  present  section. 

(8.)  This  section  shall  not  affect  the  law  relating 
to  re-entry  or  forfeiture  or  relief  in  case  of  non- 
payment of  rent. 

The  Court  of  Chancery  at  an  early  period  assumed  jurisdiction 
to  grant  relief  against  forfeiture  for  non-payment  of  rent  at  an 
indefinite  time  after  execution  ;  but  the  usual  practice  was  not  to 
grant  relief  after  six  months  had  elapsed.  This  limit  was  made 
compulsory  by  4  Geo.  2,  c.  28,  ss.  2 — 4  ;  which  provision  is  in  effect 
re-enacted  and  superseded  by  the  C.  L.  P.  Act,  1852, 15  &  Ifi  Vict, 
c.  76,  s.  210.  The  above-mentioned  sections  of  4  Gleo.  2,  c.  28, 
were  repealed  by  the  Statute  Law  Revision  Act,  1867. 

By  the  C.  L.  P.  Act,  1852,  s.  211,  it  is  provided  that  the  lessee 
proceediug  for  relief  in  a  court  of  equity  shall  not  have  or  con- 
tinue an  injunction  against  proceedings  in  ejectment,  unless,  within 
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forty  days  after  a  full  answer  made  by  the  lessor,  he  brings  into     C.  A.  1881, 
court  the  money  due  and  costs.  Sect.  14. 

By  s.  212  of  the  same  Act,  it  is  provided  that  if  a  tenant  at  any 
time  before  trial  in  ejectment  shall  tender  or  pay  into  court  the 
rent  and  arrears  and  costs,  all  further  proceedings  in  the  action 
shall  cease.     In  such  case  no  new  lease  is  necessary. 

By  the  C.  L.  P.  Act,  1860,  23  &  24  Vict.  c.  126,  s.  1,  it  is 
provided  that  in  ejectment  relief  may  be  given  in  a  summary 
manner,  upon  rule  or  summons,  up  to  and  within  the  like  time 
after  execution,  and  subject  to  the  same  terms  and  conditions 
as  to  payment  of  rent,  costs,  and  otherwise,  as  in  the  Court 
of  Chancery. 

It  is  not  necessary  that  an  action  of  ejectment,  or  its  modem 
equivalent,  an  action  to  recover  the  land,  should  be  brought  in 
order  that  relief  may  now  be  given.  (Howard  v.  Fanshawe^ 
1895,  2  Ch.  581.)  The  statute  4  Geo.  2  did  not  give  any  new 
relief ;  but,  presupposing  the  existence  of  a  right  to  relief  in 
equity,  restricted  the  time  for  obtaining  it.  {Per  Lord  Eldon,  in 
Wadman  v.  Calcrafty  10  Yes.  at  p.  70.)  Relief  could  therefore 
be  given  under  that  Act,  when  the  lessor  has  entered  without  an 
action,  under  the  original  jurisdiction  of  the  Court.  The  later 
statutes  do  not  contain  anything  at  variance  with  this.  The 
result  would  be  that,  as  the  old  right  to  relief,  apart  from  the 
statutory  restriction,  was  indefinite  in  point  of  time,  the  absence 
of  an  action  would  operate  to  enlarge  the  period  within  which 
relief  might  be  obtained  ;  but  it  is  not  probable  that  the  Court, 
in  the  exercise  of  its  discretion,  would  allow  more  than  the 
statutory  period. 

In  Boivser  v.  Colhy,  1  Ha.  109,  a  lessee  seeking  relief  in 
respect  of  a  lease  forfeited  for  non-payment  of  rent  was  not 
required  to  pay  the  money  into  court  before  the  hearing,  no 
interim  injunction  having  been  granted  and  the  lessor  being  in 
possession. 

The  relief  granted  by  the  Court  against  forfeiture  or  penalty 
did  not  extend  to  permitting  a  privilege  to  be  obtained  by  a  party 
who  had  not  performed  the  conditions  on  which  it  was  granted  ; 
for  example,  a  right  of  re-purchase  {Davis  v.  Thomas,  1  Russ.  & 
My.  506)  ;  or  the  renewal  of  a  lease  (BasUn  v.  Bidicell,  18  Ch.  D. 
238).  And  since  the  commencement  of  the  present  Act,  in  an 
Irish  case,  EuUledge  v.  WMaUy  10  L.  R.  Ir.  268,  C.  P.  D.,  the 
Court  refused  to  grant  relief  against  forfeiture  of  a  right  of 
renewal,  the  renewal  fees  having  been  demanded  and  not  paid 
within  the  prescribed  time. 

(9.)  This  section  applies  to  leases  made  either 
before  or  after  the  commencement  of  this  Act,  and 
shall  have  effect  notwithstanding  any  stipulation  to 
the  contrary. 

The  law  laid  down  in  Hodgkinson  v.  Crowe^  L.  R.  10  Ch.  622, 
has  not  been  altered  by  this  section  ;  and  in  a  lease  prepared  in 
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accordance  with  a  contract,  providing  for  the  insertion  of  "all 
usual  and  customary  "  clauses,  the  proviso  for  re-entry  should  be 
only  for  non-payment  of  rent,  and  should  not  extend  to  breach  of 
covenant  generally.    {Re  Anderton  andMilnei',  45  Ch.  D.  476.) 


Sect.  16. 

Obligation  on 
mortgagee  to 
transfer 
instead  of  re- 
conveying. 


IV. — Mortgages. 

1 5. — (1.)  Where  a  mortgagor  is  entitled  to  redeem, 
he  shall,  by  virtue  of  this  Act,  have  power  to  require 
the  mortgagee,  instead  of  re-conveying,  and  on  the 
terms  on  which  he  would  be  bound  to  re-convey,  to 
assign  the  mortgage  debt  and  convey  the  mortgaged 
property  to  any  third  person,  as  the  mortgagor 
directs ;  and  the  mortgagee  shall,  by  virtue  of  this 
Act,  be  bound  to  assign  and  convey  accordingly. 

Here  "  the  terms  "  do  not  mean  merely  the  payment  of  prin- 
cipal, interest,  and  costs  ;  and  a  tenant  for  life,  having  the  right 
to  redeem  a  mortgage  held  by  the  remainderman,  cannot  require 
the  latter  simply  to  transfer  the  mortgage  to  a  stranger ;  because 
the  latter  would  not,  as  between  himself  and  the  remainderman, 
hold  it  upon  the  same  terms  as  the  tenant  for  life  would,  if  it 
were  re-conveyed.  (Alderson  v.  Elffey,  '2Q  Ch.  D.  567.)  Kay,  J., 
has  held  (Buck  v.  Campbelly  1887,  B.  No.  3369,  at  Chambers, 
5th  March,  1889)  that  the  section  applies  after  judgment  for 
foreclosure. 

(2.)  This  section  does  not  apply  in  the  case  of  a 
mortgagee  being  or  having  been  in  possession. 

(3.)  This  section  applies  to  mortgages  made 
either  before  or  after  the  commencement  of  this 
Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

See  Conv.  Act,  1882,  s.  12,  and  note  thereon,  p.  190^  post. 

Before  the  last-mentioned  Act  was  passed,  it  had  been  decided 
that  the  phrase  "  mortgagor  entitled  to  redeem,"  in  the  present 
section,  includes  a  puisne  mortgagee  ;  and  that,  on  a  conflict  of 
claims  between  the  actual  mortgagor  and  a  puisne  mortgagee, 
the  latter  would  be  entitled  to  exercise  the  right  given  by  this 
section.    {Teei^an  v.  Smith,  20  Ch.  D.  724.) 

A  mortgagor  could  not  under  this  section  require  a  transfer  to 
be  made  where  he  could  not,  independently  of  the  section,  have 
required  a  re-conveyance.  (Teevan  v.  Smith,  supra.)  Under  the 
above-mentioned  section  of  Conv.  Act,  1882,  a  mortgagor  can  now 
require  such  transfer  in  spite  of  inliermediate  charges.  Bat  he 
cannot  require  the  mortgagee  to  hand  over  the  title-deeds  where 
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intermediate  incumbrances  exist.     {Corhett  v.  National  Provident     C.  A.  1881, 
Institution,  17  Times  L.  11.  5.)  Beet  15. 

The  persons  entitled  to  redeem  are  summarized  in  Eisher  on 
Mortgages,  5th  par.  1415  et  seq.;  Coote  on  Mortgages,  ch.  88,  s.  3 ; 
Seton  on  Decrees,  Part  IV.  ch.  25,  s.  1,  4th  ed.  p.  1051, 
5th  ed.  pp.  1602 — 1G04.  It  has  recently  been  decided,  in  accord- 
ance with  the  opinion  expressed  by  Lord  Mansfield,  in  Keech  v. 
ffall,  1  Dougl.  21,  that  a  lessee  holding  under  a  lease  granted 
by  a  mortgagor  subsequently  to  the  mortgage  and  not  in 
exercise  of  a  power,  may  redeem.  (Tarn  v.  Turiw\  39  Ch.  D, 
456.)  A  mortgagor  who  has  parted  with  his  equity  of  redemp- 
tion acquires  a  new  right  to  redeem,  if  he  is  sued  by  the 
mortgagee  under  his  covenant  to  pay  principal  and  interest. 
{Kinnaird  v.  Trollope,  39  Ch.  D.  636.) 

As  to  successive  periods  for  redemption,  see  Smithett  v.  HesTceth, 
44  Ch.  D.  161. 

The  lien  of  a  company  on  the  shares  of  a  member,  to  secure 
the  member's  debts  doe  to  the  company,  constitutes  a  charge 
within  8.  2,  sub-s.  (vi.),  of  this  Act,  and  such  member,  on  paying 
oflf  the  lien,  acquires  the  right  to  have  the  debt  and  lien  trans- 
ferred to  his  nominee.  {Everitt  v.  Automatic  Weighing  Machine 
Co.,  1892,  3  Ch.  506.) 

It  is  conceived  that  the  exception  in  sub-s.  (2)  must  be  confined 
to  the  mortgagee  himself  who  is  or  has  been  in  possession,  and 
that  it  does  not  extend  to  others  who  have  not.  Also  that  if  a 
mortgagee  is,  or  has  been,  in  possession,  this  will  not  prevent 
him,  if  othenvise  qualified,  from  exercising  the  right  to  require 
an  assignment ;  because  he  exercises  his  right  by  standing  in 
the  shoes  of  the  mortgagor  by  virtue  of  sub-s.  (1),  not  in  his 
proper  capacity  of  mortgagee,  which  alone  is  referred  to  in 
sub-s.  (2). 

The  objection  against  compelling  a  mortgagee  in  possession 
to  transfer  his  charge  sufficiently  appears  from  the  following 
passage  : — "  If  a  mortgagee  in  possession  assigns  over  his  mort- 
gage, without  assent  of  the  mortgagor,  the  mortgagee  is  bound 
to  answer  the  profits,  both  before  and  after  the  assignment, 
though  assigned  only  for  his  Own  debt ;  for  he  is  under  a  trust  to 
answer  the  profits  of  the  pledge  ;  and  it  is  a  breach  of  trust  to 
assign  such  pledge  to  a  person  insolvent."  (1  Eq.  Ca.  Abr.  328. 
See  also  Nat.  Etc,  of  Australasia  v.  United  Hand-in- Hand,  <bc. 
Company,  4  App.  Cas.  391.)  But  this  objection  does  not  seem  to 
apply  where  the  mortgagor  himself  is  the  requesting  party  and 
there  are  no  mesne  incumbrancers.  Nor  does  it  seem  to  apply 
if  the  mortgagee  is  no  longer  in  possession,  unless  he  went  out 
of  possession  in  such  a  way  as  to  leave  himself  still  liable  to 
account  upon  the  footing  of  being  in  possession. 

A  distinction  must  be  drawn  between  transferring  a  mortgage 
and  concurring  with  the  mortg^or  in  conveying  the  mortgaged 
property  freed  from  the  mortgage.  The  latter  may  not  be  done 
to  the  detriment  of  puisne  incumbrancers,  of  whose  charges  the 
mortgagee  has  notice.  (  West  London  Commercial  Bank  v.  Reliance 
Bdg.  Soc,,  29  Ch.  D.  954.) 
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C.  A.  1881, 
Sect.  16. 

Power  for 
mortgagor  to 
iD8i>eot  title- 
deeds. 


8Mt.  17. 

Restriction  on 
consolidation 
of  mortgages. 


16. — (1-)  A  mortgagor,  as  long  as  his  right  to 
redeem  subsists,  shall,  by  virtue  of  this  Act,  be 
entitled  from  time  to  time,  at  reasonable  times,  on 
his  request,  and  at  his  own  cost,  and  on  payment 
of  the  mortgagee's  costs  and  expenses  in  this  behalf, 
to  inspect  and  make  copies  or  abstracts  of  or  extracts 
from  the  documents  of  title  relating  to  the  mort- 
gaged property  in  the  custody  or  power  of  the 
mortgagee. 

(2.)  This  section  applies  only  to  mortgages  made 
after  the  commencement  of  this  Act,  and  shall 
have  effect  notwithstanding  any  stipulation  to  the 
contrary. 

If  the  mortgage  was  executed  before  the  commencement  of 
the  Act,  this  section  will  not  apply  to  a  subsidiary  deed  executed 
after  its  commencement.  {Bum  v.  Lond,  &  S.  Wales  Coal  Co,, 
W.  N.  1890,  p.  209.) 

17. — (1-)  A  mortgagor  seeking  to  redeem  any 
one  mortgage,  shall,  by  virtue  of  this  Act,  be 
entitled  to  do  so,  vdthout  paying  any  money  due 
under  any  separate  mortgage  made  by  him,  or  by 
any  person  through  whom  he  claims,  on  property 
other  than  that  comprised  in  the  mortgage  which 
he  seeks  to  redeem. 

(2.)  This  section  applies  only  if  and  as  far  as  a 
contrary  contention  is  not  expressed  in  the  mortgage 
deeds  or  one  of  them. 

(3.)  This  section  applies  only  where  the  mortgages 
or  one  of  them  are  or  is  made  after  the  commence- 
ment of  this  Act. 

It  is  conceived  that  the  words  "  seeking  to  redeem  "  will  not 
be  restricted  to  redemption  actions,  but  will  be  held  to  apply 
also  to  foreclosure  actions,  where  the  objection  against  consolida- 
tion is  more  obvious  than  in  redemption  actions. 

The  whole  cost  of  an  action  for  foreclosure  of  two  mortgaged 
properties  cannot  be  charged  upon  both  properties,  unless  tlie 
mortgages  can  be  consolidated,  but  the  costs  must  be  separately 
apportioned  between  the  properties.  (De  Caux  v.  Skipper,  31 
Ch.  D.  685  ;  overruling  Clapfiam  v.  Andrews,  27  Ch.  D.  679.) 

If  one  mortgage  excludes  the  section,  any  number  of  other 
mortgages  which  do  not  exclude  it  may  be  consolidated  there- 
with ;  and  this  right  is  not  lost  by  giving  notice  to  pay  off  one  of 
them.     {Oriffilh  v.  Fonndy  45  Ch.  D.  553.) 


Digitized  by 


Google 


MORTGAGES.  71 

Consolidation  (which  differs  widely  from  taekinj?,  where  several  c.  A.  1881, 
incumbrances  over  the  same  property  are  united  in  the  hands  of  ^ct.  17. 
the  person  having  the  legal  estate)  consists  in  the  right  of  an  in- 
cumbrancer to  refuse  to  be  redeemed,  except  upon  condition  that 
the  person  seeking  to  redeem  shall  also  fulfil  some  duty  or  claim 
other  than  the  payment  of  the  whole  of  the  moneys  secured  by 
the  incumbrance.  The  exercise  of  this  right  may  be  divided 
into  two  principal  heads  : — 

(I.)  Consolidation  of  one  Incumbrance  with  others. 

An  incumbrancer  may  generally  refuse  to  suffer  one  incum- 
brance to  be  redeemed,  after  default  has  been  made  at  tlie 
appointed  time  for  redemption  {Cummins  v.  Fletcher,  14  Ch.  D. 
699),  unless  the  person  seeking  to  redeem  is  willing  also  to 
redeem  every  other  incumbrance  in  his  hands,  as  to  which 
similar  default  has  been  made,  created  by  the  same  mortgagor, 
or  his  representatives  in  title,  over  different  property.  But  the 
assignee  of  an  equity  of  redemption  (including  an  incumbrancer) 
cannot  be  forced  to  redeem  incumbrances  created  subsequently 
to  the  assignment.  (Jennings  v.  Jordan,  6  App.  Cas.  698  ;  over- 
ruling, on  this  point,  Tassell\.  Smith,  2  De  G.  &  J.  713.) 

For  the  cases  and  distinctions,  which  are  exceedingly  numerous, 
see  Fisher  on  Mortgages,  5th  ed.  par.  1210  et  seq, ;  Coote  on 
Mortgages,  4th  ed.  p.  830  ei  seq.;  1  Wh.  &  Tu.  L.  C.  5th  ed. 
p.  674  et  seq. 

Note,  that  Beevor  v.  Luck,  L.  R.  4  Eq.  537,  was  much  ques- 
tioned by  Lords  Selborne  and  Blackburn  in  Jefmhigs  v.  Jordan, 
and  subsequently  not  followed  by  Fry,  J. ,  in  Barter  v.  Colman, 
19  Ch.  D.  630.     (See  also  Minter  v.  Carr,  1894,  3  Ch.  498.) 

A  mortgagor  entitled  to  the  ultimate  residue  of  the  sale 
moneys  of  a  mortgaged  property  sold  under  the  power  of  sale, 
does  not  seem  to  be  a  person  '*  seeking  to  redeem  "  the  mortgage. 
Therefore  this  section  contains  nothing  to  prevent  the  mortgagee 
from  applying  the  balance  of  the  sale  moneys  to  make  good  the 
deficiency  on  another  mortgage  in  his  hands.  {Selby  v.  Pomfret, 
3  De  Gr.  F.  &  J.  595.)  The  trusts  of  the  sale  moneys  contained 
in  s.  21,  sub-s.  (3),  p.  88,  fost,  seem  to  give  no  greater  right  to 
the  mortgagor  in  this  respect  than  the  usual  trusts  in  a  mortgage 
deed. 

(n.)  Consolidation  of  Incumbrance  with  Bond,  or  other 
Specialty,  or  Simple  Contract,  Debt 

As  against  the  heir  of  a  mortgagor,  but  not  as  against  the 
mortgagor  himself — {per  Lord  Hardwicke,  Morret  v.  Pashe,  2 
Atk.  at  p.  53  ;  Archer  v.  Snatt,  2  Stra.  1107  ;  and  the  distinction 
is  now  clearly  settled,  though  Lord  Keeper  Guildford,  in  Baxter 
V.  Manning y  1  Vern.  244,  once  held  the  contrary) — an  incum- 
brancer of  real  estate  may  refuse  to  be  redeemed,  except  upon 
satisfaction  of  any  bond  or  other  specialty  debt  of  the  same 
mortgagor  in  his  hands.    {ShiUlleworth  v.  Laijcock,  1  Vern.  245  ; 
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G.  A.  1881. 
Sect.  17. 


Morret  v.  Paske,  2  Atk.  52  ;  Anon.^  2  Ves.  sen.  662  ;  Coleman  v. 
Winch,  1  P.  Wms.  775  ;    Elvy  v.  Nortcood,  5  De  G.  &  Sm.  240.) 

The  rule  does  not  apply  to  the  case  of  a  devisee  for  the 
payment  of  debts.  {Heams  v.  Bance,  3  Atk.  630.)  Bat,  since 
the  Statute  of  Fraudulent  Devises,  it  has  applied  to  the  case  of  a 
mere  devisee.     (ChalUs  v.  Casborn,  Prec.  Cha.  407.) 

The  case  of  Margrave  v.  Le  Hooke,  2  Vern.  207,  lies  curiously 
upon  the  border  between  the  two  kinds  of  consolidation.  A  man 
separately  mortgaged  lands  of  which  he  was  tenant  in  tail,  and 
other  lands  of  which  he  was  tenant  in  fee  simple.  On  his  death, 
all  the  lands  descended  to  the  heir-at-law,  who  was  also  the  heir 
in  tail.  The  entail  had  never  been  barred,  and  the  mortgage 
was  not  binding  on  the  heir  so  far  as  regards  the  intailed  lands. 
Thus  the  money  purporting  to  be  secured  on  the  intailed  lands 
became  only  a  specialty  debt  secured  by  the  covenant  in  the 
mortgage.  It  was  held  that  the  heir  must  redeem  all  the  lands 
or  none. 

Formerly  the  bond  or  other  specialty  must  have  specified  the 
heirs,  in  order  to  give  this  right  to  consolidate.  But  now  see 
s.  59,  p.  146,  post 

As  c^ainst  the  executor,  in  cases  of  mortgages  of  chattels,  this 
rule  has  been  applied  to  simple  contract  debts  {Spalding  v. 
Thompson,  26  Beav.  637)';  even  though  the  estate  represented 
by  the  executor  was  insolvent.  {Re  Haselfoot,  L.  R  13  Eq.  327.) 
The  liquidator  of  an  insolvent  company  has  been  held  to  stand, 
in  this  respect,  in  a  position  similar  to  that  of  an  executor. 
{Re  Gen.  Prov.  Assce.  Co,,  L.  R.  14  Eq.  507.)  But  these  cases 
were  disaj)proved  of  and  not  followed  by  Jessel,  M.  R.,  in 
Talbot  V.  Frere,  9  Ch.  D.  568.  (See  also  Christison  v.  Bokm, 
36  Ch.  D.  223.) 

It  seems  that,  since  the  3  &  4  Will.  4,  c.  104,  simple  contract 
debts  may  be  consolidated  as  against  the  heir.  {Thomas  v.  T., 
22  Beav.  341.) 

The  present  section'  contains  nothing  to  interfere  with  this 
kind  of  consolidation. 


Leases. 


Sect.  18. 

Leasing 
powers  of 
mortgagor 
and  of  mort- 
gagee in 
possession. 


18. — (1.)  A  mortgagor  of  land  while  in  posses- 
sion shall,  as  against  every  incumbrancer,  have, 
by  virtue  of  this  Act,  power  to  make  from  time  to 
time  any  such  lease  of  the  mortgaged  land,  or  any 
part  thereof,  as  is  in  this  section  described  and 
authorized. 


It  will  be  the  safer  course  not  to  assume  that  the  insertion 
of  a  new  proviso  lor  redemption,  in  a  transfer  of  a  mortgage 
originally  made  before  the  commencement  of  the  Act,  so  far 
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constitutes  a  new  mortgage  as  to  incorporate  the  statutory  c.  A.  1881, 
powers  created  by  this  Act  The  introduction  of  such  a  proviso  ^^^- 1^- 
does  not  by  itself  constitute  a  new  mortgage.  The  statutory 
powers  may,  if  desired,  be  incorporated  by  express  declaration 
on  occasion  of  any  transfer  to  which  the  mortgagor  is  a  party. 
(See  sub-8.  (16),  infra,)  Though  s.  19,  posU  contains  no  corre- 
sponding provision,  its  powers  might,  of  course,  be  incorporated 
by  reference. 

Previously  to  this  enactment,  it  is  believed  not  to  have  been 
the  common  practice  to  insert  powers  of  leasing  into  mortgages. 
Leases  were  usually  left  to  be  agreed  upon  between  the  parties. 
In  the  absence  or  such  a  power,  and  apart  from  the  present 
section,  there  is  no  privity  at  law  between  the  mortgagee  and  a 
lessee  holding  under  a  lease  made  by  the  mortgagor  alone 
subsequently  to  the  mortgage.  The  mortgagee  could  neither 
distrain  upon  nor  sue  such  lessee  in  respect  of  rent  due  under 
the  lease ;  though  he  might  compel  payment  of  it  to  him  by 
threat  of  eviction.  If  threatened  with  eviction,  the  lessee  had 
tlie  right  to  redeem.  {Tarn  v.  Turner,  39  Ch.  D.  -450.)  Payment 
of  rent  under  the  threat  of  eviction  discharged  the  lessee  from 
the  claim  of  the  mortgagor  thereto  ;  but  the  lessee  remained  the 
mortgagor's  tenant.  It  is  clear  that  a  statutory  lease  made 
subsequently  to  the  mortgage  by  the  mortgagor  in  possession 
will  create  the  relation  of  landlord  and  tenant  between  the 
mortgagee,  if  he  should  take  possession,  and  the  lessee. 
(Municipal,  &c.  Bdg.  Soc,  v.  Smith,  2'1  Q.  B.  I).  70.) 

A  lessee  under  a  lease  made  by  a  mortgagor  in  possession  by 
virtue  of  this  section,  can  restrain  the  mortgagee,  and  those 
claiming  under  him,  from  obstructing  the  lessee's  enjoyment  of 
easements.  (Wilsan  v.  Quee?i'8  Club,  1891,  8  Ch.  522.)  But  if  a 
receiver  has  been  appointed  by  the  mortgagee,  the  mortgagor 
cannot  distrain  for  rent,  even  after  the  receiver  has  refused  to  do 
60.    (See  Woohton  v.  Ross,  1900,  1  Ch.  788.) 

Where  the  mortgagee  joins  with  a  mortgagor  who  is  in  pos- 
session in  granting  a  lease,  the  tenant  will  be  considered  to  hold 
under  the  better  title,  which  by  virtue  of  the  section  is  that 
derived  from  the  mortgagor  in  possession  ;  consequently  he  can- 
not set  np  the  permanent  title  of  the  mortgagee  as  overriding  a 
restrictive  covenant  given  by  the  mortgagor  to  a  second  mortgagee 
of  which  the  tenant  had  notice.  (John  Brothers  Abergarw 
Brewery  Co.  v.  Holmes,  1900,  1  Ch.  188.) 

The  section  does  not  enable  the  mortgagor  to  enter  into  an 
agreement  to  grant  a  lease.  {Dundas  v.  Vavasseur,  39  Sol. 
Journ.  656.) 

The  lease  may  comprise  furniture  and  sporting  rights  over  part 
of  mortgaged  property  which  is  not  comprised  in  the  lease. 
{Browne  v.  Peto,  1900,  2  Q.  B.  653.) 

(2.)  A  mortgagee  of  land  while  in  possession 
shall,  as  against  all  prior  incumbrancers,  if  any, 
and  as  against  the  mortgagor,  have   by  virtue  of 
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c.  A.  1881,    this  Act,  power  to  make  from  time  to   time  any 
^^^'  —     such  lease  as  aforesaid. 

To  the  statutory  power  of  leasing  given  by  subHS.  (2)  to  the 
mortgagee,  there  is,  from  the  mortgagee's  point  of  view,  this 
objection,  that,  since  it  is  given  to  any  mortgagee  in  possession,  a 
prior  mortgagee  might  be  compelled  to  incur  the  responsibilities 
of  taking  possession  against  his  will,  in  order  to  prevent  a 
subsequent  mortgagee  in  possession  from  exercising  tne  power. 
It  is,  therefore,  probable  that  an  attempt  will  be  made  by  first 
mortgagees  to  prevent  the  operation  of  sub-s.  (2)  in  favour  of 
subsequent  mortgagees.  It  is  not  certain,  see  note  to  sub-s.  (13), 
'/w/m,  that  a  provision  excluding  the  section,  contained  in  a  prior 
mortgage  deed,  will,  in  the  absence  of  a  similar  provision  in  a 
subsequent  mortgage  deed,  prevent  the  subsequent  mortgagee 
from  exercising  the  power  ;  and  in  cases  where  much'  importance 
is  attached  to  excluding  the  exercise  of  the  power  by  subsequent 
mortgagees  in  possession,  it  may  be  desirable  for  the  first 
mortgagee  to  insert  in  his  deed  a  covenant  by  the  mortgagor  that 
he  will  not  mortgage  the  equity  of  redemption  without  inserting 
such  a  provision  into  the  subsequent  mortgage  deed. 

An  attornment  clause  contained  in  a  mortgage  deed  makes  the 
deed  a  bill  of  sale,  within  the  meaning  of  the  Bills  of  Sale  Act^ 
1878,  41  &  42  Vict.  c.  81,  with  reference  to  any  personal  chattels 
which  might  be  distrained  upon.  (Re  Willis,  Ex  pte.  Kennedy^ 
21  Q.  B.  D.  884.)  And  being  a  bill  of  sale,  it  comes  also  within 
the  purview  of  the  Bills  of  Sale  Act,  1882,  45  &  46  Vict.  c.  48, 
as  being  given  by  way  of  security  for  the  payment  of  money. 
Therefore,  in  order  that  the  power  of  distress  may  become 
available,  the  deed  needs  to  be  registered  as  a  bill  of  sale  under 
the  former  Act ;  and  the  power,  when  available,  is  subject  to  the 
vexatious  restrictions  imposed  by  the  latter  Act.  Attornment 
clauses  seem  now  to  be  of  at  least  doubtful  utility,  if  not  actually 
pernicious.  It  is  at  least  possible,  notwithstanding  some  ex- 
pressions used  in  Hall  v.  Comfort,  18  Q.  B.  D.  11,  which  were 
disapproved  of  by  the  C.  A.  in  Rb  Willis,  supra,  that  so  far  as 
the  power  of  distress  is  concerned,  such  clauses  are  absolutely 
void,  whether  the  deed  is  registered  or  not :  the  deed  not  being 
in  the  form  prescribed  by  the  Bills  of  Sale  Act,  1882  ;  and  such 
clauses  may  possibly  entail  upon  a  mortgagee,  to  the  extent  of 
the  amount  of  the  rent,  the  liabilities  of  a  mortgagee  in  posses- 
sion: see  Be  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  885,  at  p.  358 ; 
Expt£,  Punnetf,  Re  Kitchin,  16  Ch.  D.  226,  at  p.  285 ;  which  are 
scarcely  disposed  of  by  the  decision  of  Bacon,  V.-C,  in  Stanley 
v.  Grundy,  22  Ch.  D.  478.  The  decision  in  Hall  v.  Comfort, 
supra,  appears  to  be  correct  ;  but  the  judges  do  not  appear  to 
have  distinguished  clearly  between  an  attornment,  regarded  as 
the  foundation  of  the  general  relation  between  landlord  and 
tenant,  and  the  same  thing  regarded  as  a  licence  to  seize  chattels 
under  a  distress. 

It  was  held  in  Mumford  v.  Collier,  25  Q.  B.  D.  279,  that  an 
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attornment  clause,  tliougli  void  as  a  bill  of  sale  nnder  the  Acts,     c.  A.  1881, 

nevertheless  creates  the  relation  of  landlord  iand  tenant ;  and  that       Sect.  18. 

the  mortgagor  may  be  treated  as  a  tenant  whose  term  has  expired 

under  R.  S.  C.  1883,  Ord.  III.  r.  6.     For  this  reason  it  has  been 

suggested,  Key  &  Elph..Conv.  Prec.  5th  ed.  vol.  2,  p.  51,  that 

attoriiment  clauses,  though  undoubtedly  void  as  to  any  right  of 

distress,  should  still  be  inserted,  for  the  purpose  of  facilitating  the 

mortjragee's  remedies.     But  the  learned  authors  remark  that  in 

Dai-ies  v.  Rees,  17  Q.  B.  D.  408,  it  was  held  that  a  bill  of  sale, 

which  is  void  under  s.  9  of  the  Act  of  1882,  is  void  not  only  as  to 

the  charge,  but  also  as  to  the  covenant  for  payment ;  and  they 

suggest  that,  in  order  to  avoid  the  questions  arising  under  this 

head,  the  attornment  should  be  made  by  a  separate  instrument ; 

which,  they  remark,  is  not  necessarily  under  seal.    But  it  may  here 

be  advisable  to  draw  attention  to  a  distinction.    An  attornment 

properly  so  called,  is  not  necessarily  under  seal :  see  Shep.  T.  261. 

But  this  means  only  the  assent  of  the  tenant  to  an  assignment  of 

the  reversion ;  whereas  the  learned  authors  use  the  word  in  its 

other  sense,  of  a  contract  to  be,  or  be  regarded  as,  a  tenant ;  and 

as  such  contract  seems  to  take  effect  by  estoppel,  it  is  a  question 
whether  sealing  may  not  be  essential. 
If  the  heirs-at-law  of  the  mortgagor  comes  in  by  descent,  an 

attornment  clause  in  his  ancestor's  mortgage  deed  will  not  make 

him  tenant  to  the  mortgagee,  although  he  continues  to  pay  interest. 

{ScoUe  V.  Collins,  1895,  1  Q.  B.  375.) 
An  attornment  clause,  though  it  be  void  as  a  bill  of  sale,  will 

not  otherwise  prejudice  the  mortgage.    {Re  Burdett,  Ex  pte.  Byrne, 

20  Q.  B.  D.  310.) 
As  to  the  effect  of  this  section  upon  incumbrances  created 

before  the  commencement  of  the  Act,  see  note  on  sub-s.  (16), 

mfra. 
As  to  leases  granted  under  this  section  by  a  tenant  for  life  of 

the  equity  of  i-edemption,  see  note  on  S.  L.  Act,  1882,  s.  6,  p.  214, 

post. 

As  to  leases  granted  under  the  last-mentioned  Act,  when  the 

tenant  for  life  has  encumbered  his  interest,  see  s.  50  of  that  Act, 

(3.)  The  leases  which  this  section  authorizes  are — 
(i.)   An  agricultural  or  occupation  lease  for  any 
term     not     exceeding     twenty-one     years; 
and 
(ii.)  A  building  lease  for  any  term  not   exceed- 
ing ninety-nine  years. 

Sporting  rights  may  be  the  subject  of  an  occupation  lease. 
(Brman  v.  Peio,  1900,  2  Q.  B.  653.) 

When  a  tenant  foj;  life  mortgages  his  life  interest,  the  mortgagee 
on  going  into  possession  will  acquire  power  under  this  section  to 
grant  leases  for  twenty-one  or  ninety-nine  years,  but  only  subject 
to  the  qualification,  if  the  mortgagoi'  shall  so  Umg  live.    As  to  the 
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C.  A.  1881,     question,  whether  a  lease  so  made  would  be  valid  against  a  lessee 
Sect.  18.       claiming  under  a  subsequent  lease  made  by  the  same  tenant 
for  life  in  exercise  of  his  statutory  powers,  see  note  on  s.  50  of 
S.  L.  Act,  1882,  p.  '2^i,post, 

(4.)  Every  person  making  a  lease  under  this 
section  may  execute  and  do  all  assurances  and 
things  necessary  or  proper  in  that  behalf. 

(5.)  Every  such  lease  shall  be  made  to  take  effect 
in  possession  not  later  than  twelve  months  after  its 
date. 

(6.)  Every  such  lease  shall  reserve  the  best  rent 
that  can  reasonably  be  obtained,  regard  being  had 
to  the  circumstances  of  the  case,  but  without  any 
fine  being  taken. 

As  to  the  meaning  of  "  best  rent,"  see  Woodfall,  Landl.  and 
Ten.  12  ed.  pp.  359,  8G0 ;  Sugden  on  Powers,  cap.  10,  sect.  4  ; 
Chance  on  Powei*s,  2285  et  seq. ;  Farwell  on  Powers,  cap.  17, 
sect.  17,  2nd  ed.  p.  614.  (See  also  note  on  S.  L.  Act,  1882,  s.  7, 
8ub-8.  (2),  p.  217,  post) 

(7.)  Every  such  lease  shall  contain  a  covenant  by 
the  lessee  for  payment  of  the  rent,  and  a  condition 
of  re-entry  on  the  rent  not  being  paid  wdthin  a  time 
therein  specified  not  exceeding  thirty  days. 

(8.)  A  counterpart  of  every  such  lease  shall  be 
executed  by  the  lessee  and  delivered  to  the  lessor, 
of  which  execution  and  delivery  the  execution  of 
the  lease  by  the  lessor  shall,  in  favour  of  the  lessee 
and  all  persons  deriving  title  under  him,  be  sufficient 
evidence. 

T\Tiere  the  mortgage  comprises  an  undivided  share  of  land  (see 
s.  2,  sub-8.  (ii.),  p.  9,  ante)  the  mortgagor,  in  order  to  comply 
with  this  provision,  must  either  stipulate  with  his  co-lessors  for 
delivery  to  him  of  the  counterpart,  or  else  with  the  lessee  for  the 
execution  of  a  duplicate  counterpart. 

(9.)  Every  such  building  lease  shall  be  made  in 
consideration  of  the  lessee,  or  some  person  by 
whose  direction  the  lease  is  granted,  having  erected, 
or  agreeing  to  erect  within  not  more  than  five  years 
from  the  date  of  the  lease,  buildings,  new  or  addi- 
tional, or  having  improved  or  repaired  buildings,  or 
agreeing  to  improve  or  repair  buildings  within  that 
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time,  or  having  executed,  or  agreeing  to  execute,     c^-  iwii 
within  that  time,  on  the  land  leased,  an  improve-  — ^ — '— 
ment  for  or  in  connexion  with  building  purposes. 

The  words,  "  within  not  more  than  five  years  from  the  date  of 
the  lease,"  and  "  within  that  time,"  appear  to  refer  only  to  agree- 
ments to  build  in  the  future,  and  not  to  works  completed  in  the 
past.  But  it  is  probable  that  the  words,  "having  erected,"  may  be 
taken  to  mean,  "  having  erected  under  the  contract  for  the  lease." 
Compare  the  similar  provision  in  S.  L.  Act,  1882,  s.  8,  sub-s.  (1), 
p.  218,^5^,  in  which  no  limit  of  time  is  assigned. 

(10.)  In  any  such  building  lease  a  peppercorn 
rent,  or  a  nominal  or  other  rent  less  than  the  rent 
ultimately  payable,  may  be  made  payable  for  the 
first  five  years,  or  any  less  part  of  the  term. 

(11.)  In  case  of  a  lease  by  the  mortgagor,  he 
shall,  within  one  month  after  making  the  lease, 
deliver  to  the  mortgagee,  or,  where  there  are  more 
than  one,  to  the  mortgagee  first  in  priority,  a 
counterpart  of  the  lease  duly  executed  by  the  lessee ; 
but  the  lessee  shall  not  be  concerned  to  see  that  this 
provision  is  complied  with. 

The  eflFect  of  failure  to  deliver  a  counterpart  is  not  to  invalidate 
the  lease,  but  by  virtue  of  s.  20,  sub-s.  (iii.)>  P-  8G,  post,  to  cause 
the  power  of  sale  to  become  immediately  exerciseable. 

Delivery  of  a  counterpart  cannot  be  an  acknowledgment  of  a 
mortgagee's  right  within  the  Real  Property  Limitation  Act,  1874, 
37  &  88  Vict.  c.  57  ;  if  for  no  other  reason,  because  the  counter- 
part would  not  be  a  writing  signed  by  the  mortgagor. 

(12.)  A  contract  to  make  or  accept  a  lease  under 
this  section  may  be  enforced  by  or  against  every 
person  on  whom  the  lease  if  granted  would  be 
binding. 

This  sub-section  cannot  be  confined  to  parties  to  the  contract, 
because  the  contract  could  be  enforced  as  between  them  without 
it.    This  consideration  suggests  the  following  questions  : — 

1.  Can   an  intending  lessee   enforce  a  mortgagor's   contract 

against  a  mortgagee  who  has  taken  possession  after  the 
contract  ? 

2.  Can  a  mortgagee,  who  has  meanwhile   taken  possession, 

enforce  his  mortgagor's  contract  against   the   intending 
lessee  ? 

3.  Can  a  mortgagee,  out  of  possession,  enforce  the  contract  of 

his  mortgagor  in  possession,  even  against  the  will  of  the 
mortgagor  ? 
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C.  A.  1881,         4.  Can  a  mortgagor,  out  of  possession,  enforce  the  contract  of 

Sect.  18.  his  mortgagee  in  possession  even  against  the  will  of  the 

mortgagee  ? 

There  seems  to  be  nothing  in  the  language  of  this  sub-section 

to  exclude  any  of  these  cases.     As  the  mortgagee  and  mortgagor 

can  only  grant  leases  while  themselves  actually  in  po^ession,  a 

change  in  possession  would  apparently  effect  a  change  in  the  person 

liable  to  grant  the  lease,  and  A.  may  be  compelled  by  B.  specifically 

to  perform  a  contract  made  between  C.  and  B.,  although  he  is  not 

C.'s  representative  in  title. 

(13.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  by  the  mortgagor 
and  mortgagee  in  the  mortgage  deed,  or  otherwise 
in  writing,  and  shall  have  effect  subject  to  the  terms 
of  the  mortgage  deed  or  of  any  such  writing  and  to 
the  provisions  therein  contained. 

The  words  "  by  the  mortgagor  and  mortgagee  "  seem  to  be 
supei-fluous  unless  the  mortgagor  and  mortgagee  must  both 
execute  the  mortgage  deed  or  other  writing  so  as  to  express  a 
contrary  intention.  The  case  is  not  analogous  to  that  of  a 
person  accepting  and  acting  upon  a  deed,  because  the  person 
to  take  advantage  of  a  failure  to  exclude  the  power  of  leasing 
would  be  the  lessee,  and  not  either  of  the  parties  to  the  deed  or 
other  writing. 

And  it  is  to  be  remarked  that  in  the  case  of  Wifham  v.  Vaney 
the  Court  of  Appeal  held  that,  "  it  is  impossible  to  say  that  a 
covenant  not  executed  is  the  same  as  a  covenant  executed,  because 
the  person  who  ought  to  have  executed  it,  or  who  was  intended  to 
have  executed  it,  takes  the  estate."  The  judgment  of  the  Court 
of  Appeal  was  afterwards  reversed  by  the  House  of  Lords,  but 
upon  the  ground  that  there  was  sufficient  evidence  of  the  execution 
of  the  covenant,  not  upon  the  ground  that  it  would  have  been 
binding  though  not  executed.  Tin's  case  is  reported  in  Dom.  Proc, 
Challis,  R.  P.  1st  ed.  342,  2nd  ed.  401. 

(14.)  Nothing  in  this  Act  shall  prevent  the  mort- 
gage deed  from  reserving  to  or  conferring  on  the 
mortgagor  or  the  mortgagee,  or  both,  any  further 
or  other  powers  of  leasing  or  having  reference  to 
leasing ;  and  any  further  or  other  powers  so  reserved 
or  conferred  shall  be  exerciseable,  as  far  as  may 
be,  as  if  they  were  conferred  by  this  Act,  and  with 
all  the  like  incidents,  effects,  and  consequences, 
unless  a  contrary  intention  is  expressed  in  the 
mortgage  deed. 

There  seems  to  be  nothing  to  prevent  the  insertion  of  a  power 
to  grant  leases  at  a  fine,  where  the  mortgagor  was  originally 
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seised  in  fee  simple  in  possession  free  from  incumbrances.  It  C  A.  1881, 
will  be  necessary  for  the  first  mortgagee  either  to  secure  the  ^^^^'  ^^- 
absence  of  any  such  power  in  subsequent  mortgages,  or  to  take 
care  that  the  subsequent  mortgagees  are  not  allowed  to  enter  into 
possession.  And,  indeed,  it  seems  to  be  desirable,  in  the  interests 
of  the  first  mortgagee,  that  subsequent  mortgagees  shall  be  pre- 
cluded altogether  from  exercising  the  power  of  leasing.  (See  note 
on  sub-8.  (2),  supra,) 

(15.)  Nothing  in  this  Act  shall  be  construed  to 
enable  a  mortgagor  or  mortgagee  to  make  a  lease 
for  any  longer  term  or  on  any  other  conditions  than 
such  as  could  have  been  granted  or  imposed  by  the 
mortgagor,  with  the  concurrence  of  all  the  incum- 
brancers, if  this  Act  had  not  been  passed. 

This  section  therefore  contains  nothing  to  authorize  a  lease  of 
copyholds  (without  licence)  in  manors  where  there  is  no  custom 
to  lease  without  licence. 

(16.)  This  section  applies  only  in  case  of  a  mort- 
gage made  after  the  commencement  of  this  Act; 
but  the  provisions  thereof,  or  any  of  them,  may,  by 
agreement  in  writing  made  after  the  commencement 
of  this  Act,  between  mortgagor  and  mortgagee,  be 
applied  to  a  mortgage  made  before  the  commence- 
ment of  this  Act,  so,  nevertheless,  that  any  such 
agreement  shall  not  prejudicially  affect  any  right  or 
interest  of  any  mortgagee  not  joining  in  or  adopting 
the  agreement. 

The  sub-section  seems  designed  to  leave  a  mortgagee  whose 
rights  accrued  before  the  commencement  of  the  Act,  in  the  same 
position  as  if  the  Act  had  not  been  passed. 

It  was  held  by  North,  J.,  that  in  a  mortgage  made  after  the 
Act,  in  pursuance  of  a  contract  entered  into  laefore  the  Act,  and 
stipulating  that  the  mortgage  should  '*  contain  all  usual  clauses,'' 
the  mortgagee  could  not  insist  upon  the  exclusion  of  sub-s.  (1), 
supra.  (Re  Nugent  and  Riley,  W.  N.  1888,  p.  147 ;  49  L.  T. 
182.)  This  decision  seems  gratuitously  to  attribute  a  variable 
intention  to  the  contracting  parties. 

(17.)  The  provisions  of  this  section  referring  to  a 
lease  shall  be  construed  to  extend  and  apply,  as  far 
as  circumstances  admit,  to  any  letting,  and  to  an 
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C.  A.  1881, 
Sect.  18. 


agreement,  whether  in  writing  or  not,  for  leasing 
or  letting. 

The  power  of  the  mortgagor  in  possession,  which  this  sub-section 
seems  to  recognize,  of  making  parol  leases  for  three  years,  is  not 
such  a  power  as  a  mortgagee  would  always  approve,  and  under 
some  circumstances  it  ought  to  be  excluded. 

The  words,  *'  so  far  as  circumstances  admit,"  appear  to  exclude 
the  necessity  for  a  proviso  for  re-entry,  and  other  inconsistent 
restrictions,  from  parol  demises.  (See  EeveUy  y.  Thomas,  32 
Sol.  Joum.  468,  where,  however,  the  point  was  not  actually 
decided.) 


Sect.  19. 

Powers  inci- 
dent to  estate 
or  interest  of 
mortgagee. 


Sale  ;  Insurance  ;  Receiver ;  Timber. 

19. — (1-)  A  mortgagee,  where  the  mortgage  is 
made  by  deed,  shall,  by  virtue  of  this  Act,  have  the 
following  powers,  to  the  like  extent  as  if  they  had 
been  in  terms  conferred  by  the  mortgage  deed,  but 
not  further  (namely) : 

The  powers  contained  in  this  section  are  in  substitution  for, 
and  are  an  enlargement  of,  the  corresponding  powers  contained 
in  Part  II.  of  Lord  Cranworth's  Act,  28  &  24  Vict.  c.  145 ;  which 
is  repealed  by  s.  71,  p.  163,  '^osL 

The  principal  changes  which  have  been  made  are — 

(1.)  The  present  Act  extends  to  all  property,  instead  of  being 
confined  to  "hereditaments  of  any  tenure  or  any  interest  therein/* 

(2.)  The  time  for  the  exercise  of  the  powers  after  default  is 
much  shortened. 

(3.)  The  power  to  insure  arises  immediately  after  execution  of 
the  mortgage  deed,  instead  of  being  exerciseable  under  the  same 
circumstances  as  the  power  of  sale,  and  the  amount  of  the  insur- 
ance is  now  for  the  first  time  expressly  limited.  (See  s.  23, 
sub-s.  (1),  p.  ^l^posL)  The  application  of  the  insurance  money, 
if  received  by  the  mortgagor,  is  for  the  firet  time  defined. 
(Sect.  23,  sub-s.  (3),  p.  92,  ^«/.)  If  received  by  the  mortgagee, 
the  old  rules  are  still  in  force. 

(4.)  The  power  to  appoint  a  receiver  is  now  exerciseable  when 
the  power  of  sale  has  arisen  (s.  24,  sub-s.  1,  p.  94,  post),  instead 
of  being  exerciseable  a  year  after  the  time  appointed  for  pay- 
ment of  principal,  or  on  default  for  six  months  in  payment  of 
interest,  or  on  neglect  to  insure. 

(5.)  No  restriction  is  now  placed  on  the  mortgagee's  choice  of 
a  receiver.     (Compare  s.  17  of  Lord  Cranworth's  Act) 

(6.)  The  power  to  cut  timber  is  novel. 

(7.)  The  power  given  by  s.  15  of  Lord  Cranworth's  Act  to  the 
mortgagee,  to  convey  mortgaged  property  "  for  all  the  estate  and 
interest  therein  which  the  mortgagor  had  power  to  dispose  o£"  is 
omitted.     (See  note  on  s.  21,  sub-s.  (1),  at  p.  86,  post.) 
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If  the  inortga*;:e  is  to  Re  vera!  persons,  the  powers  will  enure  C.  A.  1881, 
bj  survivorship  ;  if  to  a  single  mortgagee,  to  his  personal  repre-  Sect.  19. 
sentatives.  Since  not  only  the  mortgage  debt,  but  also  the 
legal  estate  (see  s.  30,  p.  lOi,  post),  even  though  of  inheritance, 
devolves  on  the  personal  representatives,  these  are  the  only 
persons  deriving  title  under  the  original  mortgagee.  See  s.  2, 
8ub-8.  (vi.),  p.  12,  ante. 

It  appears  that  a  memorandum  of  deposit  under  seal,  by  which 
property  is  expressed  to  be  charged,  though  it  is  not  strictly  a 
deed,  -will  suffice  to  confer  upon  the  equitable  mortgagee  the 
powers  given  by  this  section.  This  seems  to  have  been  assumed 
in  Re  Hodson  and  Howe,  35  Ch.  D.  668,  and  is  laid  down  by 
Kay,  J.,  in  Bldker  v.  Herts,  &c.  Waterworks  (7(9.,  41  Ch.  D.  at 
p.  406.  But  the  right  to  exercise  the  power  of  sale  does  not 
necessarily  imply  power  to  convey  the  legal  estate,  if  any.  An 
equitable  mortgagee  cannot  convey  the  legal  estate.  {Re  Hodson 
and  Howe,  35  Ch.  D.  668.) 

Debentures  of  a  joint  stock  company  creating  a  floating 
charge  upon  the  company's  undertaking  and  property,  though 
under  seal,  do  not  confer  these  statutory  powers  upon  the  deben- 
ture holders.  {BlaTcer  v.  Herts,  d;c.  Waterworks  Co,,  41  Ch.  D. 
399  ;  see  in  particular  pp.  405,  406.)  The  debentures  may  of 
course  contain  express  powers.  See  note  on  sub-s.  (iii.)?  »V?/m. 
And,  of  course,  the  trustee  of  a  "  covering  deed,''  which  is  not  a 
floating  charge  but  an  express  mortgage,  has  the  same  rights  as 
any  other  mortgagee  ;  though,  if  the  company  is  ordered  to  bo 
wound  up  under  the  supervision  of  the  Court,  the  leave  of 
the  Court  is  required  for  the  prosecution  of  any  proceedings. 
(Comp.  Act,  1862,  s.  87.)  But  the  Court  will  not  generally 
interfere  with  the  exercise  of  lawftil  powers.  {Re  Lloyd  Jk  Co.y 
6  Ch.  D.  389  ;  Re  Longdendale  Jc  Co.,  8  Ch.  D.  IbO  ;  Re  Brown 
^  Co,,  18  Ch.  649.) 

The  holders  of  debentures  issued  by  a  tramway  company, 
which  is  subject  to  the  Tramways  Act,  1870,  cannot  obtain  an 
order  for  sale,  but  only  for  the  appointment  of  a  receiver. 
{Marshall  v.  South  Staff,  Rwatj.  Co.,  1895,  2  Ch.  36.)  And  it 
would  seem  that  an  express  power  of  sale  purporting  to  be  con- 
ferred by  the  debentures  would  be  void.  It  makes  no  difference 
whether  the  company  is  incorporated  under  the  Companies  Acts 
or  under  a  special  Act. 

(i.)  A  power,  when  the  mortgage  money  has  be- 
come due,  to  sell,  or  to  concur  with  any 
other  person  in  selling,  the  mortgaged  pro- 
perty, or  any  part  thereof,  either  subject  to 
prior  charges,  or  not,  and  either  together  or 
in  lots,  by  public  auction  or  by  private  con- 
tract, subject  to  such  conditions  respecting 
title,  or  evidence  of  title,  or  other  matter,  as 
he  (the  mortgagee)  thinks  fit,  with  power  to 
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c.  A.  1881,  vary  any  contract  for  sale,  and  to  buy  in  at 

^^^'  ^^  an  auction,  or  to  rescind  any  contract  for 

sale,  and  to  resell,  without  being  answerable 
for  any  loss  occasioned  thereby ;  and 

Apart  from  statutory  powers,  a  mortgage  implies  no  power  of 
sale ;  and  an  express  power  is  restricted  to  the  persons  named  in 
that  behalf.     (Re  Rumney  and  Smith,  1897,  2  Ch.  351.) 

As  to  mortgages,  the  money  secured  by  which  is  repayable  by 
instalments,  see  note  on  s.  20,  sub-s.  (i.),  p.  85,  post. 

It  has  been  held  that  this  power  is  not  implied  in  a  bill  of  sale 
subject  to  the  provisions  of  the  Bills  of  Sale  Act,  1882,  45  &  46 
Vict.  c.  43,  because  such  implication  would  be  superfluous.  {Rb 
Morrttt,  18  Q.  B.  D.  222  ;  Watkim  v.  Fvans,  ibid.  386 ;  Calvert 
V.  Thomas,  19  Q.  B.  D.  204.)  It  is  difficult  to  reconcile  these 
decisions  with  the  express  language  of  s.  2,  sub-sects,  (i.)  and 
(vi.),  pp.  9  and  12,  ante;  and  the  point  appears  to  have  caused  a 
considerable  amount  of  dissension  amono:  the  judges. 

The  power  conferred  by  this  clause  will  not  enable  a  mortgagee 
to  sell  nxtures  apart  from  the  mortgaged  lands.  {BatcheJdor  v. 
Yates,  38  Ch.  D.  112.) 

If  a  mortgagee  wishes  to  sell  land  or  minerals  separately,  he 
can  obtain  power  from  the  Court  to  do  so  under  T.  A.  1898,  s.  44, 
post,  p.  396. 

A  mortgagee  may  sell  part  of  the  mortgaged  land  with  an 
implied  right  to  light  over  the  rest  of  the  land.  {Bom  v.  Turner, 
1900,  2  Ch.  211.) 

(ii.)  A  power,  at  any  time  after  the  date  of  the 
mortgage  deed,  to  insure  and  keep  insured 
against  loss  or  damage  by  fire  any  building, 
or  any  effects  or  property  of  an  insurable 
nature,  whether  affixed  to  the  freehold  or 
not,  being  or  forming  part  of  the  mortgaged 
property,  and  the  premiums  paid  for  any 
such  insurance  shall  be  a  charge  on  the 
mortgaged  property,  in  addition  to  the  mort- 
gage money,  and  with  the  same  priority, 
and  with  interest  at  the  same  rate,  as  the 
mortgage  money ;   and 

These  premiums  are  only  a  charge  upon  the  property,  and 
cannot  be  recovered  from  the  mortgagor  as  a  debt.  A  mortgage 
deed,  therefore,  should  still  contain  the  ordinary  covenant  for 
their  repayment. 

Before  Lord  Cranworth's  Act,  a  prior  mortgagee  could  not,  as 
against  subsequent  mortgagees,  add  premiums  paid  by  him  to 
his  security,  unless  the  mortgage  deed  gave  him  express  power 
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in  that  behalf.  {Brook  v.  Stone,  13  W.  R.  401.)  If  the  mort-  c.  A.  1881, 
gage  deed  contained  a  covenant  to  insure  on  the  part  of  the  _  Sect  19. 
mortgagor,  but  gave  no  power  to  the  mortgagee,  the  premiums 
might  be  charged  against  the  mortgagor,  but  not  against  subse- 
quent mortgagees.  But  premiums  were  sometimes  allowed  to  a 
mortgagee  in  possession,  as  "just  allowances,"  in  taking  the 
accounts  against  him. 

(iii.)  A  power,  when  the  mortgage  money  has 
become  due,  to  appoint  a  receiver  of  the 
income  of  the  mortgaged  property,  or  of  any 
part  thereof ;  and 

Although  a  morto:agee  can  appoint  a  receiver  under  this 
section,  the  Court  will  not  refuse  to  appoint  one  when  an  action 
is  pending.  {Tillett  v.  Nixon,  25  Ch.  D.  238.)  But  after  order 
for  foreclosure  absolute,  the  Court  will  not  appoint  a  receiver, 
even  though  the  conveyance  remains  to  be  settled  by  the  judge. 
{Wills  V.  Luff,  38  Ch.  D.  197.)  Since  the  Judicature  Act,  1873, 
s.  25,  sub-s.  (8),  a  receiver  may  be  appointed  by  the  Court  at 
the  instance  of  a  legal  mortgagee  ;  but  he  cannot  demand  it  as  of 
right ;  and  if  he  has  taken  possession  the  Court  will  not  be  dis- 
posed, by  appointing  a  receiver,  to  enable  him  to  go  out  of  pos- 
session without  the  assent  of  the  persons  interested  in  the  equity 
of  redemption.  {Re  Prytherchy  P.  v.  Williams,  42  Ch.  D.  590.) 
The  Court,  however,  will,  under  such  circumstances,  appoint  a 
receiver,  if  that  course  seems  to  be  to  the  advantage  of  all  parties. 
{Gloucester  Bk.  v.  Rudry,  &c.  Colliery  Co,,  1895,  1  Ch.  629; 
see  p.  635.)  As  to  the  position,  in  this  respect,  of  a  mortgagee 
in  possession,  see  Nat,  Bk,  of  Australasia  v.  Untied,  Jcc.  Co,, 
4  App.  Cas.  391. 

But  if  the  mortgagee  can  appoint  a  receiver  without  the  aid 
of  the  Court,  it  would  seem  that  he  might  by  so  doing  escape 
from  the  position  of  mortgagee  in  possession  without  the  consent 
of  the  mortgagor  ;  and  would  account  as  mortgagee  in  possession 
only  up  to  the  date  of  the  appointment.  (See  Tilhtt  v.  Nixon, 
25  Ch.  D.  238 ;  Mason  v.  We8tohy,^2  Ch.  D.  206.)  In  Gloucester 
Bk,  y,  Rudry,  Ac,  Colliery  Co,^  supra,  it  seems  to  have  been 
tacitly  assumed,  that  a  mortgagee  in  possession  who  appoints  a 
receiver  under  this  section  does  not  thereby  escape  from  being  in 
possession,  though  the  subsequent  appointment  of  a  receiver  by 
the  Court  would  relieve  him. 

If  debentures  contain  an  express  power  to  appoint  a  receiver, 
the  holders  may  appoint  a  receiver,  even  of  the  whole  property 
and  assets  of  the  company ;  and  if  the  company  is  wound  up 
the  Court  will  not  interfere  with  the  powers  of  the  receiver,  not- 
withstanding the  appointment  of  an  oflQcial  liquidator.  {Re 
Pound  &  Co,,  42  Ch.  I).  402.) 

In  an  Irish  case,  where  the  life  estate  and  the  fee  in  remainder  I 

were  both  incumbered,  the  mortgagee  of  the  life  estate  appointed 
a  receiver  ;  and  subsequently  an  absolute  order  for  sale  was  made,  f 
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C.  A.  1881,  and  the  Court  appointed  a  receiver  on  the  application  of  the  same 
Sect.  19.  mortgagee  ;  it  was  held  that  in  taking  accounts  between  the 
mortgagee  who  had  appointed  the  receiver  and  the  other  inenm- 
brancers,  it  was  sufficient  for  him  to  verify  by  affidavit  the  amounts 
received  by  him  from  his  receiver,  and  that  the  accounts  could 
be  taken  without  evidence  aa  to  what  the  latter  had  received. 
{Re  Delia  Rocella's  Estate,  29  L.  R.  Ir.  464.) 

(iv.)  A  power,  while  the  mortgagee  is  in  posses- 
•  sion,  to  cut  and  sell  timber  and  other  trees 
ripe  for  cutting,  and  not  planted  or  left 
standing  for  shelter  or  ornament,  or  to 
contract  for  any  such  cutting  and  sale,  to 
be  completed  within  any  time  not  exceed- 
ing twelve  months  from  the  making  of  the 
contract. 

It  may  in  many  cases  be  desirable  for  the  mortgagor  to  exclude 
the  power  of  cutting  timber,  if  he  can. 

As  to  cutting  timber  by  a  mortgagor  in  possession,  see  Farrant 
V.  Lovel,  3  Atk.  723  ;  Humphrej/s  v.  Harrison,  1  Jac.  &  W.  581  ; 
King  v.  Smith,  2  Ha.  239  ;  Hampton  v.  Hodges,  8  Ves.  105 ; 
Hippesley  v.  Spencer,  5  Madd.  422.  The  principle  appears  to  be, 
that  a  mortgagor  in  possession  may  fell  timber,  if  the  security  is 
ample,  and  the  onus  of  proof  that  it  is  insufficient  will  lie  upon 
the  mortgagee  seeking  to  restrain  him. 

As  to  cutting  timber  by  a  mortgagee  in  possession  under  a 
mortgage  prior  to  this  Act,  see  Wtthrington  v.  Banks,  Sel.  Ch. 
Ca.  30,  where  it  was  laid  down,  that  a  mortgagee  in  possession 
will  not  be  allowed  to  fell  timber,  unless  the  security  is  shown  to 
be  defective.  The  same  principle  applies  to  the  opening  of 
mines.     (See  Millett  v.  Davey,  31  Beav.  470.) 

(2.)  The  provisions  of  this  Act  relating  to  the 
foregoing  powers,  comprised  either  in  this  section, 
or  in  any  subsequent  section  regulating  the  exercise 
of  those  powers,  may  be  varied  or  extended  by  the 
mortgage  deed,  and,  as  so  varied  or  extended,  shall, 
as  far  as  may  be,  operate  in  the  like  manner  and 
vdth  all  the  like  incidents,  effects,  and  consequences, 
as  if  such  variations  or  extensions  were  contained  in 
this  Act. 

It  is  not  at  all  clear  that  an  express  power  contained  in  the 
mortgage  deed,  without  any  reference  to  the  Act,  would  come 
within  this  sub-section,  so  as  to  **  operate  in  like  manner,"  &c. 
Express  powers  should  therefore  either  be  absolutely  complete 
within  themselves,  or  they  should  be  declared  to  be  **  provisions 
of  the  Act  :  .  .  varied  or  extended  by  the  mortgage  deed." 
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It  is  conceived  that  the  insertion  of  an  express  power  will  not     c.  A.  1881, 
of  itself  amount  to  the  expression  of  a  *'  contrary  intention  "       Sect.  19. 
within  the  meaning  of  the  next  following  snb-section. 

(3.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  mortgage 
deed,  and  shall  have  effect  subject  to  the  terms  of 
the  mortgage  deed  and  to  the  provisions  therein 
contained. 

(4.)  This  section  applies  only  where  the  mortgage 
deed  is  executed  after  the  commencement  of  this 
Act. 


20.  A  mortgagee  shall  not  exercise  the  power  of     *®®*-  ^• 
sale  conferred  by  this  Act  unless  and  until —  Regulation  of 

X-  V    -vT    !•  •    •  i         «.     ii  I  exercise  of 

(i.)  Notice  requiring  payment  of  the  mortgage  power  of  sale, 
money  has  been  served  on  the  mortgagor  or 
one  of  several  mortgagors,  and  default  has 
been  made  in  payment  of  the  mortgage 
money,  or  of  part  thereof,  for  three  months 
after  such  service  :  or 

As  to  regulations  made  by  the  Act  respecting  notice,  see  s.  67, 
p.  159,  post 

The  notice  required  to  be  given  by  this  section  may  be  waived 
bv  the  persons  entitled  to  receive  it.  {Re  T/wmpson  and  HolU  44 
Ch.  D.  492.) 

Notice  to  one  of  several  tenants  in  common  or  joint  tenants 
will  suflSce  as  to  the  whole.  It  is  not  clear  that  the  words,  "or 
one  of  several  mortgagors,"  are  applicable  to  any  other  cases ; 
and  the  more  prudent  course,  both  with  regard  to  several  mort- 
gagors having  different  interests  in  the  property,  as  a  tenant  for 
life  and  remainderman,  and  also  with  regard  to  puisne  incum- 
brancers, who  are  included  under  the  word  "  mortgagor  *'  by  s.  2, 
sub-s.  (vi.)>  p.  12yante,  will  be  to  give  notice  to  all  of  them.  (See 
Eook  V.  Smith,  17  Ch.  D.  434.)  On  the  other  hand,  though  the 
word  "  mortgagor,"  mav  include  a  puisne  incumbrancer,  yet  the 
words,  "  the  mortgagor, '  are  very  ill  adapted  to  indicate  a  class 
composed  of  all  the  puisne  incumbrancers  together  with  the  mort- 
gagor properly  so  called  ;  and  the  most  natural  construction 
woidd  import,  that  the  notice  needs  to  be  given  only  to  the 
mortgagor  properly  so  called ;  and  that,  if  the  mortgagor  properly 
so  called  is  made  up  of  several  joint  tenants  or  tenants  in 
common,  notice  to  one  of  them  will  suffice. 

Where  the  mortgage  money  is  repayable  by  instalments,  the 
deed  should  provide  that  the  statutory  power  shall  become  exer- 
ciseable  within  a  specified  time  after  the  non-payment  of  any 
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C.  A.  1881,     instalment,  unless  the  deed  contains  a  provision,  that  on  default 
Sect.  20.       in  payment  of  any  instalment  the  whole  of  the  remaining  money 
shall  become  due.    See  s.  19,  sub-s.  (2). 

(ii.)  Some  interest  under  the  mortgage  is  in 
arrear  and  unpaid  for  two  months  after 
becoming  due;   or 

(iii.)  There  has  been  a  breach  of  some  provision 
contained  in  the  mortgage  deed  or  in  this 
Act,  and  on  the  part  of  the  mortgagor,  or  of 
some  person  concurring  in  making  the  mort- 
gage, to  be  observed  or  performed,  other 
than  and  besides  a  covenant  for  payment 
of  the  mortgage  money  or  interest  thereon. 

It  is  clear  that,  on  a  mortgage  of  leaseholds  by  assignment, 
in  which  the  mortgagor  assigns  "  as  beneficial  owner,"  nonpay- 
ment of  the  rent  reservred  by  the  lease  would  be  a  breach  of  "  a 
provision  contained  in  the  Act,  and  on  the  part  of  the  mort- 
gagor "  ;  and  it  is  conceived  that  the  same  doctrine  will  be  held 
to  apply  also  to  mortgages  by  demise,  though  the  language  of 
s.  7,  sub-s.  (1),  (D),  p.  41,  anUy  is  not  well  adapted  to  include  the 
latter. 

The  operation  of  this  section  may  for  practical  purposes 
be  varied,  without  sacrificing  the  statutory  power  of  sale,  oy  a 
declaration  embodying  the  agreed  terms  of  variation.  (See  s.  ID, 
sub-s.  (2),  p.  84,  ante,) 

Sect.  21.  21. — (!•)  A  mortgagee  exercising  the  power  of 

Conveyance,  Sale  Conferred  by  this  Act  shall  have  powder,  by  deed, 
o^^u'  ^  ^^  convey  the  property  sold,  for  such  estate  and 
interest  therein  as  is  the  subject  of  the  mortgage, 
freed  from  all  estates,  interests,  and  rights  to  which 
the  mortgage  has  priority,  but  subject  to  all  estates, 
interests,  and  rights  which  have  priority  to  the 
mortgage ;  except  that,  in  the  case  of  copyhold  or 
customary  land,  the  legal  right  to  admittance  shall 
not  pass  by  a  deed  under  this  section,  unless  the 
deed  is  sufficient  othervnse  by  law,  or  is  sufficient 
by  custom,  in  that  behalf. 

An  equitable  mortgagee  cannot  convey  the  legal  estate.  {R^ 
Hodson  and  Howe,  .35  Ch.  D.  GC8.) 

This  sub-section  does  not  preserve  the  remarkable  provision  in 
8.  15  of  Lord  Cran worth's  Act,  which  purported  to  enable  a 
mortgagee  to  vest  in  a  purchaser  the  property  sold  (not  beinjr 
copyhold)  for  all  the  estate  and  interest  therein  which  the  person 
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wJw  created  the  charge  had  power  to  dispose  of.  That  provision  C.  A.  1881, 2 
was  probably  designed  to  dispense  with  the  need  for  getting  in  'Sect.  21. 
outstanding  legal  estates,  and  the  "  last  days  '*  of  the  term  when 
leaseholds  were  mortgaged  by  way  of  demise,  as  to  which  see 
Hiatt  V.  HUlman,  19  W.  R.  694,  cited  35  Ch.  D.  669  ;  but  its 
language  was  not  restricted  to  such  cases,  and  for  aught  that 
appeared  on  its  face,  a  mortgagee  entitled  only  to  a  term  of  years 
might  have  sold  the  reversion  in  fee  simple  if  vested  in  the  mort- 
gagor, even  though  that  reversion  were  not  the  immediate  rever- 
sion upon  the  mortgagee's  term,  but  separated  from  it  by  an 
intervening  particular  estate.  North,  J.,  has  held  that  under  it 
an  equitable  mortgagee  might  convey  the  legal  estate.  {Re 
Solomon  and  Meaglm-y  40  Ch.  D.  508.)  Mortgages  of  leaseholds 
by  demise  usually  provide,  that  after  a  sale  the  mortgagor  shall 
hold  the  superior  term  in  trust  for  the  purchaser.  This  pro- 
vision has  in  many  cases  been  of  less  importance  since  the  passing 
of  Conv.  Act,  1892,  s.  2,  p.  193,  post, 

(2.)  Where  a  conveyance  is  made  in  professed 
exercise  of  the  power  of  sale  conferred  by  this  Act, 
the  title  of  the  purchaser  shall  not  be  impeachable 
on  the  ground  that  no  case  had  arisen  to  authorize 
the  sale,  or  that  due  notice  was  not  given,  or  that 
the  power  was  otherwise  improperly  or  irregularly 
exercised ;  but  any  person  damnified  by  an  unautho- 
rized, or  improper,  or  irregular  exercise  of  the  power 
shall  have  his  remedy  in  damages  against  the  person 
exercising  the  power. 

If  the  purchaser  has  notice  of  an  irregularity  which  is  such 
that  it  cannot  have  been  waived  by  the  mortgagor,  he  cannot 
safely  purchase  from  the  mortgagee,  without  requiring  proof 
that  all  the  persons  interested  have  waived  the  irregularity. 
{Selwyn  v.  Garfit^  38  Ch.  D.  278.)  That  case  is  a  decision  upon 
an  express  clause  contained  in  a  mortgage  ;  but  it  is  conceived 
that  the  same  principle  is  applicable  to  this  sub-section,  although 
its  language  is  somewhat  stronger.  Cotton,  L.J.,  seems'  to  have 
thought,  that  notice  of  an  irregularity  throws  upon  the  purchaser 
the  duty  of  making  inquiries  which  he  otherwise  might  safely 
have  omitted  ;  while  Bowen,  L.J.,  seems  to  have  thought  that  a 
waiver  might  perhaps,  without  inquiry,  be  presumed  as  against 
the  mortgagor,  but  not  as  against  subsequent  incumbrancers. 
See  also  note  on  s.  22,  sub-s.  (2),  p.  91, /<?«/. 

But  a  purchaser  who  has  no  actual  notice  of  irregularity  or 
impropriety,  though  he  has  seen  a  valuation  tending  to  show 
that  the  sale  to  his  vendor,  in  professed  exercise  of  the  power  of 
sale,  was  at  an  undervalue,  and  also  makes  no  inquiry  into  the 
circumstances  of  such  sale,  is  not  thereby  affected  with  notice 
that  the  power  of  sale  was  improperly  exercised,  and  may  rely 
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C.  A.  1881,     on  this  sub-section.     {Bailey  v.  Barnes^  1894,  1  Ch.  25.)    That 
s^ct.  21.       case  is  also  an  important  decision  upon  the  protection  afforded  by 
the  legal  estate,  if  got  in  pendente  lite. 

The  protection  afforded  by  sub-s.  (2)  is  only  available  after  the 
conveyance  has  been  obtained ;  it  does  not  preclude  a  purchaser 
from  inquiring  whether  the  mortgagee  is  in  a  position  to  exercise 
the  power  of  sale,  nor  from  proving  aliunde  that  the  power  is 
being  improperly  exercised.  {Life  Interest,  Jtc.  Corpn,  v.  Hcmd 
in  Hand,  &c.  Society,  1898,  2  Ch.  230.) 

The  "  remedy  in  damages  "  may  be  obtained  by  common  law 
action  in  the  County  Court  under  the  County  Courts  Act,  1888, 
8.  56,  if  the  amount  claimed  does  not  exceed  what  is  within  the 
jurisdiction.     {Ames  v.  Higdon,  69  L.  T.  292.) 

(3.)  The  money  which  is  received  by  the  mort- 
gagee, arising  from  the  sale,  after  discharge  of  prior 
incumbrances  to  w^hich  the  sale  is  not  made  subject, 
if  any,  or  after  payment  into  Court  under  this  Act 
of  a  sum  to  meet  any  prior  incumbrance,  shall  be 
held  by  him  in  trust  to  be  applied  by  him,  first,  in 
payment  of  all  costs,  charges,  and  expenses,  pro- 
perly incurred  by  him,  as  incident  to  the  sale  or 
any  attempted  sale,  or  otherwise ;  and  secondly,  in 
discharge  of  the  mortgage  money,  interest,  and 
costs,  and  other  money,  if  any,  due  under  the  mort- 
gage; and  the  residue  of  the  money  so  received 
shall  be  paid  to  the  person  entitled  to  the  mort- 
gaged property,  or  authorized  to  give  receipts  for  the 
proceeds  of  the  sale  thereof. 

The  question,  whether  the  relation  of  trustee  and  cestui  que 
trust  is  established  between  mortgagee  and  mortgagor,  is  impor- 
tant. Previously  to  the  Trustee  Act,  1888,  s.  8,  p.  844,  post, 
no  claim  of  a  cestui  que  trust  against  his  trustee  for  any  property 
held  on  an  express  trust,  was  liable  to  be  barred  by  the  Statutes 
of  Limitation.  (See  3  &  4  Will.  4,  c.  27,  s.  25,  and  Jud.  Act, 
1873,  s.  25,  sub-s.  2.)  By  the  Act  of  1888  relief  is  given  to 
trustees  who  have  not  been  privy  to  any  fraud,  and  who  do  not 
retain,  and  have  not  converted  to  their  own  use,  the  property 
sought  to  be  recovered  ;  but  time  does  not  begin  to  run  against 
any  beneficiary  until  his  interest  has  become  an  interest  in 
possession. 

From  Locking  v.  Parker,  L.  R.  8  Ch.  30,  at  p.  40,  it  appears 
that,  if  words  amounting  to  an  expression  of  trust  occcr  in 
the  mortgage  deed,  the  mortgagee  will  be  an  express  trustee 
of  the  sui-plus  sale  moneys.  (Ste  also  Lake  v.  Bell,  34  Cb.  D. 
462.)  Theiefore  the  words  m  trust,  occurring  in  this  sub-section, 
seem  to  make  the  mortgagee  so  far  an  express  trustee.    He 
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would  be  an  implied  trustee  on  any  exercise  of  a  power  of  sale,  c.  A.  1881, 
without  the  occurrence  of  words  expressing  a  trust.  {Matthison  Sect.  21. 
V.  Clarhej  3  Drew.  3.)  In  Kirkwood  v.  Thompson,  2  H.  &  M. 
392  (affd.  2  De  G.  J.  &  S.  613),  Wood,  V.-C,  said  that  he  saw 
no  difference  between  the  case  of  an  ordinary  mortgage  and  that 
of  a  trust  for  sale  ;  and  the  Court  of  Appeal,  in  Locking  v.  Parker, 
L.  R.  8  Ch.  80,  took  a  similar  view.  But  those  cases  did  not 
decide  that  a  trust  can  be  express  without  being  expressed. 
"  The  words  *  express  trust '  in  the  statute  [3  &  4  Will.  4,  c.  27, 
8.  25]  are  used  by  way  of  opposition  to  trusts  arising  by  implica- 
tion, trusts  resulting,  or  trusts  by  operation  of  law."  (Ld.  West- 
bury  in  Dickenson  v.  Teasdale,  1  De  6.  J.  &  S.  at  p.  59.)  As  to 
the  phrase  in  the  Jud.  Act,  see  Banner  v.  Berridge,  18  Ch.  D.  254, 
at  pp.  262 — 265  ;  and  see  p.  269. 

In  Banner  v.  Beiridge,  uhi  sup-a,  at  p.  260,  Kay,  J.,  drew  a 
distinction  between  an  ordinaiy  power  of  sale  contained  in  a 
mortgage  and  a  statutory  power,  such  as  that  conferred  by  the 
Merchant  Shipping  Act,  1854, 17  &  18  Viet.  c.  104,  which  merely 
gives  a  power  to  sell  without  saying  anything  about  the  destina- 
tion of  the  purchase-money. 

In  general,  it  may  be  said  that  a  mortgagee  is  to  some  extent 
a  trustee,  though  not  an  express  trustee,  for  the  mortgagor  and 
jKjrsons  claiming  under  him,  in  respect  to  the  following  matters: — 

1.  If  he  is  in  possession,  he  is  a  trustee  in  respect  of  the  sur- 
plus rents  and  profits.    (Matthison  v.  Clarke,  svpra.) 

2.  If  he  exercises  a  power  of  sale  he  is  a  trustee,  or  in  the 
natare  of  a  trustee,  of  the  surplus  sale  moneys,  to  the  extent 
above  indicated. 

With  respect  to  any  policy  moneys  received  by  the  mortgagee 
under  a  policy  of  assurance  against  fire,  in  excess  of  the  amount 
due  under  the  mortgage,  it  does  not  ai)pear  that  any  such  relation 
exists.  (See  Dobson  v.  Land,  8  Ha.  216,  at  p.  220.)  If  a  policy 
of  insurance  on  the  life  of  the  mortgagor  is  effected,  the  law 
€eems  to  be  that,  unless  the  proceeds  are  excluded  from  the 
mortgage  altogether,  and  must  in  any  event  belong  to  the  mort- 
gagee, the  surplus  will  in  any  event  belong  to  the  mortgagor, 
notwithstanding  any  contract  contained  in  the  mortgage  that 
under  particular  circumstances  they  shall  belong  to  the  mortgagee. 
{Salty.  Marq.  of  Northampton,  1892,  A.  C.  1.)  But  there  is  no 
reason  to  suppose  that  the  mortgagee  is  an  express  trustee  in 
relation  thereto. 

3.  After  repayment  of  the  mortgage  money,  but  before  re-con- 
veyance. Since  the  trust  is  not  express,  the  mortgagor  can 
obtain  a  possessory  title,  and  the  legal  estate  of  the  mortgagee 
out  of  possession  can  be  extinguished  by  the  operation  of  the 
i^tatute  of  Limitations.     {Sands  to  Thompson,  22  Ch.  D.  614.) 

Generally,  upon  the  duties  of  a  mortgagee  in  exercising  his 
power  of  sale,  and  his  relation  to  the  mortgagor,  see  Kenmdy  v. 
De  Trafford,  1896,  1  Ch.  762  ;  1897,  A.  C.180. 

If  the  persons  entitled  cannot  be  ascertained,  it  is  the  duty  of 
the  mortgagee  forthwith  to  invest  the  surplus,  or  to  pay  it  into 
Court.     (Charles  v.  Jones,  35  Ch.  D.  544.) 
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C.  A.  1881,         Of  course    a    puisne  mortgagee  cannot  sell  the  mortgaged 

Sect.  21.       property  free  from  prior  incumbrances,  unless  he  either  obtains 

the  consent  of  the  persons  entitled  thereto,  or  pays  into  Court 

the  sums  necessary  to  obtain  an  order  discharging  them,  under 

8.  5,  p.  24,  ante. 

(4.)  The  power  of  sale  conferred  by  this  Act 
may  be  exercised  by  any  person  for  the  time  being 
entitled  to  receive  and  give  a  discharge  for  the 
mortgage  money. 

(5.)  The  pov^er  of  sale  conferred  by  this  Act  shall 
not  affect  the  right  of  foreclosure. 

It  has  sometimes  been  maintained  in  argument,  but  never 
decided,  that  an  express  power  of  sale  is  inconsistent  with  a 
right  to  foreclose.     (See  Slade  v.  Rigg,  o  Ha.  at  p.  36.) 

(6.)  The  mortgagee,  his  executors,  administrators, 
or  assigns,  shall  not  be  answerable  for  any  involun- 
tary loss  happening  in  or  about  the  exercise  or  exe- 
cution of  the  power  of  sale  conferred  by  this  Act  or 
of  any  trust  connected  therewith. 
•  (7.)  At  any  time  after  the  power  of  sale  conferred 
by  this  Act  has  become  exerciseable,  the  person  en- 
titled to  exercise  the  same  may  demand  and  recover 
from  any  person,  other  than  a  person  having  in  the 
mortgaged  property  an  estate,  interest,  or  right  in 
priority  to  the  mortgage,  all  the  deeds  and  docu- 
ments relating  to  the  property,  or  to  the  title 
thereto,  which  a  purchaser  under- the  power  of  sale 
would  be  entitled  to  demand  and  recover  from  him. 

Sect.  22.  22. — (1.)  The  receipt  in  writing  of  a  mortgagee 

Mortgagee's  shall  bc  a  Sufficient  discharge  for  any  money  arising 
^a^^^,'  &^.  under  the  power  of  sale  conferred  by  this  Act,  or  for 
any  money  or  securities  comprised  in  his  mortgage, 
or  arising  thereunder;  and  a  person  pajing  or 
transferring  the  same  to  the  mortgagee  shall  not 
be  concerned  to  inquire  whether  any  money  remains 
due  under  the  mortgage. 

But  if  the  subject  of  tlie  mortgage  is  a  share  in  a  trust  estate, 
the  trustees  are  not  bound  to  pay  over  the  whole  share  to  the 
mortgajice,  but  only  to  pay  so  much  as  is  due  under  the  mort- 
gage. {Re  Bell,  Jeffery  v.  SayJes,  1896,  1  Ch.  1  ;  Hockey  v. 
Western,  1898,  1  Ch.  350.) 
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(2.)  Money  received  by  a  mortgagee  under  his  c.  a.  issi, 
mortgage  or  from  the  proceeds  of  securities  com-  ^^^^'  ^- 
prised  in  his  mortgage  shall  be  applied  in  like 
manner  as  in  this  Act  directed  respecting  money 
received  by  him  arising  from  a  sale  under  the  power 
of  sale  conferred  by  this  Act ;  but  with  this  varia- 
tion, that  the  costs,  charges,  and  expenses  payable 
shall  include  the  costs,  charges,  and  expenses  pro- 
perly incurred  of  recovering  and  receiving  the 
money  or  securities,  and  of  conversion  of  securities 
into  money,  instead  of  those  incident  to  sale. 

The  iK)wer  to  give  a  receipt  for  "securities"  is  new,  and  will 
enable  the  mortgagee  to  give  receipts  for  choses  in  action  on 
which  he  has  a  charge. 

It  a  mortgage  debt  and  an  estate  of  inheritance  or  pur  autre 
vie,  mortgaged  to  secure  the  same,  are  specially  bequeathed  and 
devised,  the  devise  of  the  estate  will  not  take  effect  (^ee  s.  30, 
p.  104,  post),  but  it  will  pass  to  the  testator's  legal  personal 
representative.  But,  the  debt  being  a  proper  subject  of  bequest, 
the  legatee  may  perhaps  be*  held  to  be  the  person  "  deriving  title 
under  the  original  mortgagee '*  (see  s.  2,  sub-s.  (vi.),  p.  12,  ante), 
and,  as  such,  to  be  the  proper  person  to  give  the  receipt.  Until, 
however,  the  point  is  decided,  it  will  be  well  for  the  mortgagor, 
discharging  the  debt  and  seeking  a  re-conveyance,  to  require  the 
receipt  to  be  given  both  by  the  legatee  and  by  the  executor,  unless 
the  latter  has  previously  conveyed  the  estate  to  the  former,  or 
has  authorized  the  legatee  to  receive  the  money. 

As  to  a  mortgagee's  power  to  make  a  title  after  the  debt  is 
alleged  to  have  been  satisfied,  see  Bicker  v.  Angersiein,  3  Ch.  D. 
600.  In  that  case  stress  was  laid  upon  the  wording  of  the  deed. 
The  second  clause  of  sub-s.  (1),  supra,  seems  sufficient  to  protect 
a  hand  fide  purchaser.  It  is  conceived,  however,  that  a  mort- 
gagor who  has  discharged  his  debt  could  interfere  to  prevent  a 
sale,  and  that  a  purchaser  taking  with  actual  notice  that  nothing 
is  due  under  the  mortgage  would  not  be  protected.  In  a  case 
where  a  purchaser  had  actual  notice,  before  the  contract  for  sale, 
that  the  principal  and  interest  had  been  tendered,  the  sale  (made 
under  an  express  power  contained  in  the  deed)  was  set  aside. 
{Jenkins  v.  Janes,  2  Gilf.  99.)  See  also  note  on  s.  21,  sub-s.  (2), 
p.  87,  ante. 

23. — (1-)  The  amount  of  an  insurance  effected     sect.  23. 
by  a  mortgagee  against  loss  or  damage  by  fire  under  Amount  and 
the  power  in  that  behalf  conferred  by  this  Act  shall  i^s^ur^ce"  ^ 
not  exceed  the  amount  specified  in  the  mortgage  ^loney. 
deed,  or,  if  no  amount  is   therein   specified,  then 
shall  not  exceed  two-third  parts  of  the  amount  that 
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c.  A.  1881,    would  be  required,  in  case  of  total  destruction,  to 

-^**   -1—  restore  the  property  insured. 

(2.)  An  insurance  shall  not,  under  the  power  con- 
ferred by  this  Act,  be  effected  by  a  mortgagee  in 
any  of  the  following  cases  (namely) : 

(i.)   Where  there  is  a  declaration  in  the  mortgage 

deed  that  no  insurance  is  required : 
(ii.)  Where   an   insurance  is   kept  up  by  or  on 
behalf  of  the  mortgagor  in  accordance  with 
the  mortgage  deed: 

It  is  conceived  that  the  onus  of  proving  that  the  iDsnrance  is 
kept  up  would  be  thrown  upon  the  mortgagor,  and  that  he  wonld 
therefore  be  bound  to  produce  the  receipts  for  premiums. 

It  seems  to  follow  that  if,  on  making  inquiry,  the  mortgagee 
obtains  no  sufficient  evidence  that  a  proper  insurance  has  been 
effected  and  is  kept  on  foot,  he  may  himself  insure  under  this 
sub-section  ;  and  his  rights  will  not  be  affected  by  the  fact,  if  it 
should  so  turn  out,  that  the  mortgagor  has  kept  on  foot  an 
insurance  without  his  knowledge.  But  it  does  not  appear  that 
the  mortgagor  is  bound  to  volunteer  notice  of  the  insurance,  or 
of  the  payment  of  the  premiums ;  and  since,  in  relation  to  a 
prior  mortgagee,  the  word  "  mortgagor,"  by  virtue  of  s.  2, 
sub-s.  (vi.),  p.  12,  anfe^  includes  a  puisne  mortgagee  (2'eevan  v. 
Smithy  20  Ch.  D.  724),  a  mortgagee  will  do  well  before  insurinj,' 
to  make  inquiry  of  all  subsequent  mortgagees  of  whose  charges 
he  has  received  notice. 

Mortgage  deeds  should  still  contain  a  covenant  to  insure  to  the 
requisite  amount,  and  to  produce  the  policy  and  receipts  on 
demand ;  which,  in  the  case  of  a  mortgage  for  a  term  certain, 
should  provide  that  the  policy  moneys  shall  be  immediately 
afiplicable  in  discharge  of  all  moneys  secured  by  the  mortgage, 
whether  "  due  "  within  the  meaning  of  sub-s.  (4),  mfra^  or  not. 
See  also,  as  to  the  form  of  such  covenants,  note  on  sect,  19, 
Bub-s.  (1)  (ii.),  p.  82,  ayite. 

(iii.)  Where  the  mortgage  deed  contains  no  stipu- 
lation respecting  insurance,  and  an  insurance 
is  kept  up  by  or  on  behalf  of  the  mortgagor, 
to  the  amount  in  which  the  mortgagee  is  by 
this  Act  authorized  to  insure. 
(3.)  All  money  received  on  an  insurance  effected 
under  the  mortgage  deed  or  under  this  Act  shall,  if 
the  mortgagee  so  requires,  be  appUed  by  the  mort- 
gagor in  making  good  the  loss  or  damage  in  respect 
of  which  the  money  is  received. 

It  is  only  under  the  Act,  or  by  virtue  of  special  contract,  that 


Digitized  by 


Google 


MORTGAGES.  9& 

a  mortgagee  of  any  property  not  included  in  the  description  of  C.  A.  1881, 
"houses  or  other  buildings"  (as  to  wliich  see  14  Geo.  3,  c.  78,  ^^^^-  ^^' 
B.  83,  cited  in  note  on  sub-s.  (4),  infra)  can  require  the  policy 
moneys  to  be  applied  in  making  good  the  damage.  Even  a 
coFenant  to  insure  contained  in  the  mortgage  deed  was  not 
enough,  previously  to  this  sub-section,  in  the  absence  of  a  stipu- 
lation that  the  policy  moneys  should  be  so  applied.  (Lees  v. 
WhiUley^  L.  R.  2  Eq.  143  ;  which  was  approved  by  a  majority  of 
the  Court  of  Appeal  in  Rayner  v.  Preston^  18  Ch.  D.  1.)  Where 
the  mortgaofe  deed  contained  no  covenant  to  insure,  the  mort- 
gagee could  not  require  the  money  paid  under  any  policy  effected 
by  the  mortgagor  to  be  so  applied. 

In  Poole  V.  AdamSy  12  W.  R.  683,  it  was  held  that  a  purchaser 
of  buildings  was  not  entitled  to  the  benefit  of  an  existing 
insurance,  in  the  absence  of  any  stipulation  in  his  contract ;  and 
the  principle  seeras  equally  applicable  to  the  case  of  a  mortgagee. 
It  is  true  that  in  Garden  v.  Ingram,  23  L.  J.  Ch.  478,  a  mort- 
gagee was  held  entitled  to  the  benefit  of  a  policy  existing  at  the 
date  of  the  mortgage  deed  ;  but  that  decision  was  based  on  the 
ground,  that  the  property  was  held  under  a  lease  which  contained 
an  express  provision  that  the  policy  moneys  should  be  laid  out 
in  reinstating  the  premises.  (See  Lees  v.  Whiieley  and  Rayner  v. 
Preston,  svpra,)  But  it  is  to  be  remarked  that,  if  a  vendor  should 
receive  the  policy  moneys,  they  can  be  recovered  back  from  him 
by  the  office,  unless  he  makes  a  corresponding  allowance  out  of 
the  purchase-moncv  to  the  purchaser.  (CasteUain  v.  Preston, 
11  Q.  B.  P.  380.)  ' 

(4.)  Without  prejudice  to  any  obligation  to  the 
contrary  imposed  by  law,  or  by  special  contract,  a 
mortgagee  may  require  that  all  money  received  on 
an  insurance  be  applied  in  or  towards  discharge  of 
the  money  due  under  his  mortgage. 

"When  the  mortgage  money  is  not  to  be  called  in  for  a  term 
certain,  it  does  not  seem  to  be  **  due  "  until  the  expiration  of  the 
term.  Therefore,  under  such  circumstances  this  sub-section 
would  not,  in  the  absence  of  special  stipulation,  enable  the  mort- 
gagee to  claim  the  policy  moneys. 

It  is  probable  that  the  phrase  "on  an  insurance,"  will  be 
held  to  be  equivalent  to  the  phrase,  "  on  an  insurance  effected 
under  the  mortgage  deed  or  under  this  Act,"  as  in  sub-s,  (3), 
supra. 

By  14  Geo.  3,  c.  78,  s.  83,  the  insurance  office  is  authorized  and 
required,  upon  the  request  of  any  person  interested  in  any  houses 
or  other  buildings  burnt  down  or  damaged  by  fire,  or  upon  any 
pounds  of  suspicion,  to  cause  the  insurance  money  to  be  laid  out 
towards  reinstating  the  property,  unless  the  parties  claiming  the 
money  give  sufficient  security  so  to  lay  it  out,  or  unless  the 
money  be  disposed  among  all  the  contending  parties  to  the  satis- 
faction of  the  office.    This  provision  is  preserved  by  7  &  8  Vict. 


Digitized  by 


Google 


94 


C.  A.  1881, 
Sect  23. 


CONVEYANCING   AND   LAW   OF   PROPERTY  ACT,    1881. 

c.  84,  sched.  (A.) ;  18  &  19  Vict.  c.  122,  s.  109  ;  28  &  29  Vict.  c.  90, 
8.  34.  It  is  of  general,  not  of  local,  application.  It  does  not 
extend  to  monevs  for  which  trade  fixtures  owned  by  the  tenant 
are  insured  by  him.    {Ex pie.  Gorehjy  4  De  G.  J.  &  S.  477.) 


Sect.  24. 

Appointment, 
powers, 
remuneration, 
and  daties  of 


24. — (1.)  A  mortgagee  entitled  to  appoint  a 
receiver  under  the  pov^er  in  that  behalf  conferred 
by  this  Act  shall  not  appoint  a  receiver  until  he 
has  become  entitled  to  exercise  the  power  of  sale 
conferred  by  this  Act,  but  may  then,  by  writing 
under  his  hand,  appoint  such  a  person  as  he  thinks 
fit  to  be  receiver. 

It  will  still  be  necessary  expressly  to  provide  for  the  appoint- 
ment of  a  receiver,  when  it  is  desired  either  to  exercise  the  power 
before  the  mortgage  money  has  become  due,  or  before  the  time 
at  which  the  statutory  power  of  sale  would  become  exerciseable ; 
as  to  which,  see  s.  20,  p.  85,  ante.  If  the  mortgage  money  is 
payable  by  instalments,  the  deed  should  provide  that  the  power 
may  be  exercised  upon  default  in  payment  of  any  instalment. 

This  sub-section  seems  to  apply  to  any  modified  power  of  sale 
introduced  into  the  mortgage  deed  by  virtue  of  s.  19,  sub-s.  (2), 
p.  84,  ante. 

The  mere  fact  of  the  appointment  of  a  receiver  will  not  prevent 
the  mortgagee  from  specially  indorsing  a  writ,  under  Ord.  XIV., 
in  an  action  to  recover  the  mortgage  money  ;  but,  as  it  may 
raise  a  doubt  as  to  the  precise  sum  to  which  the  plaintiff  is 
entitled,  it  may  be  a  good  reason  for  granting  leave  to  defend. 
{Lynde  v.  Waitkman,  1895, 2  Q.  B.  180  ;  explaining  E.  Pouletti. 
ViscL  mil,  1893,  1  Ch.  277.) 

See  notes  on  s.  19,  sub-s.  (1),  (iii.),  p.  83,  ante, 

(2.)  The  receiver  shall  be  deemed  to  be  the  agent 
of  the  mortgagor ;  and  the  mortgagor  shall  be  solely 
responsible  for  the  receiver's  acts  or  defaults,  unless 
the  mortgage  deed  otherwise  provides. 

A  receiver  is  the  agent  of  the  mortgagor  only  for  the  purposes 
coming  within  the  terms  of  the  power  under  which  he  is  appointed. 
{Re  Bale,  Lilley  v.  Food,  1899,  2  Ch.  107.) 

When  a  receiver  has  been  appointed,  the  Court  will  restrain 
the  mortgagor  from  distraining  for  rent,  even  though  the 
receiver  is  negligent.  {Bayly  v.  We)it,  W.  N.  1884,  p.  197;  51 
L.  T.  764;  and  see  Woolsfon  v.  Boss,  1900,  1  Ch.  788.)  A 
receiver  appointed  under  the  power  formerly  usual  in  mortgage 
deeds  was  for  all  purposes  the  agent  of  the  mortgagor.  {Jefferys 
V.  Dickson,  L.  R.  1  Ch.  183.  See  also  Law  v.  Gknn,  L.  R. 
2  Ch.  634,  at  p.  641  ;  and  cf.  Re  Vimbos,  1900,  1  Ch.  470.) 
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(3.)  The  receiver  shall  have  power  to  demand  and  c  a.  issi, 
recover  all  the  income  of  the  property  of  which  he  _  ^®^*-^_ 
is  appointed  receiver,  by  action,  distress,  or  other- 
wise, in  the  name  either  of  the  mortgagor  or  of  the 
mortgagee,  to  the  full  extent  of  the  estate  or  interest 
which  the  mortgagor  could  dispose  of,  and  to  give 
effectual  receipts,  accordingly,  for  the  same. 

Instead  of  the  words,  *'  in  the  name  either  of  the  mortgagor 
or  of  the  mortgagee,"  the  corresponding  section  (s.  19)  of  Lord 
Cranworth's  Act  had  the  words,  "  in  the  name  either  of  the 
person  entitled  to  the  property  subject  to  the  charge,  or  of  the 
person  entitled  to  the  money  secured  by  the  charge."  In  some 
cases  the  mortgagee  is  only  a  trustee ;  where,  for  example,  a 
term  is  created  to  secure  moneys  to  be  paid  in  specified  ways 
to  specified  persons.  In  such  cases  no  distress  could  have  been 
made,  under  the  power  conferred  by  Lord  Cranworth's  Act, 
in  the  name  of  the  mortgagee,  i,e,y  the  person  in  whom  the 
term  was  vested.  In  many  cases,  such  termor  might  distrain  at 
common  law  ;  viz.,  where  he  has,  by  virtue  of  his  term,  a  legal 
reversion  (whether  by  estoppel  or  in  interest)  upon  the  estate  of 
the  occupying  tenant.  But,  by  making  a  distress  at  conmion 
law,  he  would  constitute  himself  mortgagee  in  possession. 

In  an  Irish  case,  Fairholme  v.  Ke7inedy,  24  L.  R,  Ir.  498,  a 
receiver  appointed  under  the  statutory  power  was  allowed,  on 
giving  sufficient  indemnity,  to  sue  for  rent  in  the  name  of  the 
mortgagor's  heir-at-law.  And  see,  as  to  evidence  on  taking  a 
receiver's  accounts,  Re  Bella  RocelWs  Estate,  29  L.  R,  Ir.  464, 
cited  p.  84,  ante. 

The  appointment  of  a  receiver  deprives  the  mortgagor  of  his 
power  to  distrain  for  rent  payable  under  a  lease  graut^  by  him 
under  s.  18,  even  if  the  receiver  refuses  to  distrain.  {Woolston  v. 
Ro88,  1900,  1  Ch.  788.) 

(4.)  A  person  paying  money  to  the  receiver  shall 
not  be  concerned  to  inquire  whether  any  case  has 
happened  to  authorize  the  receiver  to  act. 

(6.)  The  receiver  may  be  removed,  and  a  new 
receiver  may  be  appointed,  from  time  to  time  by 
the  mortgagee  by  writing  under  his  hand. 

(6.)  The  receiver  shall  be  entitled  to  retain  out  of 
any  money  received  by  him,  for  his  remuneration, 
and  in  satisfaction  of  all  costs,  charges,  and  expenses 
incurred  by  him  as  receiver,  a  commission  at  such 
rate,  not  exceeding  five  per  centum  on  the  gross 
amount  of  all  money  received,  as  is  specified  in  his 
appointment,  and  if  no  rate  is  so  specified,  then  at 
the  rate  of  five  per  centum  on  that  gross  amount,  or 
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c.  A.  1881,    at  such  higher  rate  as  the  Court  thinks  fit  to  allow, 
^^^^'  ^'      on  application  made  by  him  for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in  writing 
by  the  mortgagee,  insure  and  keep  insured  against 
loss  or  damage  by  fire,  out  of  the  money  received  by 
him,  any  building,  effects,  or  property  comprised  in 
the  mortgage,  v^hether  affixed  to  the  freehold  or  not, 
being  of  an  insurable  nature. 

(8.)  The  receiver  shall  apply  all  money  received 
by  him  as  follows  (namely) : 

(i.)  In   discharge   of  all  rents,  taxes,  rates,  and 
outgoings  whatever  affecting  the  mortgaged 
property;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other 
payments,  and  the  interest  on  all  principal 
sums,   having  priority  to  the   mortgage  in 
right  whereof  he  is  receiver;   and 
(iii.)  In  payment  of  his  commission,  and  of  the 
premiums  on  fire,  life,  or  other  insurances,  if 
any,  properly  payable  under  the  mortgage 
deed  or  under  this  Act,  and  the  costs  of  exe- 
cuting necessary  or  proper  repairs  directed 
in  writing  by  the  mortgagee ;  and 
(iv.)  In  payment  of  the  interest  accruing  due  in 
respect  of  any  principal  money  due  under 
the  mortgage; 
and  shall  pay  the  residue  of  the  money  received  by 
him  to  the  person  who,  but  for  the  possession  of  the 
receiver,  would  have  been   entitled  to  receive  the 
income  of  the  mortgaged  property,  or  who  is  other- 
wise entitled  to  that  property. 

The  poiner  to  appoint  a  receiver  benefits  the  mortoragee  by 
practically  enabling:  him  to  obtain  most  of  the  advantages  of 
taking  possession  without  incurring  its  liabilities. 

The  receiver  is  defined  by  s.  19,  sub-s.  (1),  (iii.),  p.  83,  ante,  to 
be  a  "  receiver  of  the  income  of  the  mortgaged  property."  The 
Act  gives  him  no  power  of  leasing.  Since  he  is  expressly  made 
the  agent  of  the  mortgagor  (sub-s.  (2),  supra),  it  is  submitted  that 
his  appointment  does  not  oust  the  mortgagor  from  possession, 
and  that  the  mortgagor  solely  retains  the  power  conferred  by 
8.  18,  p.  72,  anie,  of  making  leases. 

The  foregoing  power  to  pay  the  cost  of  repairs  was  not  con- 
tained in  the  corresponding  clauses  of  Lord  Cranworth's  Act. 

Any  mortgagee  may  appoint  a  receiver,  but  a  receiver  appointed 
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bj  a  puisne  mortgagee  will  be  liable  to  be  ousted  by  one  subse-     c.  A.  1881, 
qnently  appointed  by  a  prior  incumbrancer.  Sect.  24. 

Before  the  Judicature  Act,  1873,  s.  25,  sub-s.  (8),  a  legal  mort- 
gagee, or  an  equitable  mortgagee  having  an  express  power  to 
distrain,  or  the  owner  of  a  rent-charge,  or  the  owner  of  a  rent- 
seek,  since  he  had  a  power  to  distrain  by  virtue  of  4  Geo.  2,  c.  28, 
s.  5,  could  not  have  obtained  the  appointment  of  a  receiver  by 
the  Court. 

Interest  "accruing  due"  under  sub-s.  (iv.)  includes  interest 
due  at  the  date  of  the  appointment  of  the  receiver.  {National 
Bank  v.  Kenney,  1898,  1  Ir.  R.  197.) 

Qtuere  whether  a  receiver  appointed  under  the  section  is 
justified  in  makinga  paymenton  account  of  an  unsecured  debt  owed 
by  the  mortgagor.     {Be  HaU,  Lilhy  v.  Foad,  1899,  2  Ch.  107.) 

The  mortgagor  may  get  the  benefit  of  the  bond  guanmteeing 
the  receiver's  discharge  of  his  duties  after  the  mortgage  has  been 
satisfied  {Kenney  v.  Employers*  Liahilify  Assurance  Corporation, 
1901,  1  Ir.  R.  301.) 

Action  respectin{f  Mortgage. 

25. — (!•)  Any  person  entitled  to  redeem  mort-      sect.  25. 

gaged  property  may  have  a  judgment  or  order  for  Saieof 

sale  instead  of  for  redemption  in  an  action  brought  pw^^  in 

bv  him  either  for  redemption  alone,  or  for  sale  alone,  f*^*^!^  *®^ 

*^  ior6closiirc 

or  for  sale  or  redemption,  in  the  alternative.  &c. 

By  Jud.  Act,  1873,  s.  84,  sub-s.  (3),  all  causes  and  matters  for 
(infer  alia)  the  sale  of  real  estates,  are  assigned  to  the  Chancery 
Division.'  As  to  sales  by  the  Court,  see  generally  R.  S.  C.  1883, 
Ord.  51  ;  and  as  to  sales  in  debenture-holders'  actions,  see  the 
additional  r.  IB,  made  in  1893. 

This  sub-section  refers  only  to  redemplion  actions,  while 
Bub-B.  (2),  tn/m,  refers  also  to  foreclosuie  actions  and  to  actions 
by  puisne  mortgagees  to  realize  their  security.  Under  this  sub- 
section, the  order  for  sale  appears  to  be  a  matter  of  right,  but 
subject,  80  far  as  the  Court  thinks  fit,  to  the  precautionary  restric- 
tions specified  in  sub-s.  (3),  infra,  {Clarke  v.  Fannell,  29  Sol. 
Joum.  147.)  But  in  such  a  case,  if  the  mortgagee  should  oppose 
the  sale,  the  Court  would  probably  fix  a  reserved  price  sufficient 
to  cover  the  mortgagee's  claim.  tJnder  sub-s.  (2),  the  making 
of  the  order  seems  to  be  wholly  in  the  discretion  of  the  Court. 

(2.)  In  any  action,  whether  for  foreclosm-e,  or  for 
redemption,  or  for  sale,  or  for  the  raising  and  pay- 
ment in  any  manner  of  mortgage  money,  the  Court, 
on  the  request  of  the  mortgagee,  or  of  any  person 
interested  either  in  the  mortgage  money  or  in  the 
right  of  redemption,  and  notw^ithstanding  the 
dissent  of  any  other  person,  and  notwithstanding 

C.  H 


Digitized  by 


Google 


98  CONVEYANCING  AND  LAW  OF  PBOPEBTY  ACT,  1881. 

c.  A.  1881,  that  the  mortgagee  or  any  person  so  interested 
^^^'  ^'  does  not  appear  in  the  action,  and  without  allowing 
any  time  for  redemption  or  for  payment  of  any 
mortgage  money,  may,  if  it  thinks  fit,  direct  a  sale 
of  the  mortgaged  property,  on  such  terms  as  it 
thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in 
Court  of  a  reasonable  sum  fixed  by  the  Court,  to 
meet  the  expenses  of  sale  and  to  secure  performance 
of  the  terms. 

; 

This  sub-section  replaces  and  enlarges  the  Chancery  Procedure  ? 

Act,  1852,  15  &  16  Vict.  c.  86,  s.  46  ;  repealed  by  snb-s,  (6),  1 

infra.    That  enactment  referred  only  to  foreclosure  actions.     The  j 

present  section  embraces  also  redemption  actions  and  actions  for  ] 

sale  simply.  | 

It  is  now  considered  to  be  settled  law,  that  an  equitable  mort-  : 

pagee,  though  without  any  agreement  to  execute  a  legal  mortga^,  S 

is  entitled  to  foreclose,  not  merely  the  deposited  deeds,  but  the  { 

mortgagor's  estate  in  the  lands  comprised  therein.    {Per  James,  ij 

L.  J.,  in  Marshall  v.  Shrewsbury,  L.  R.  10  Ch.  250,  at  p.  2r)4.)  1 

If  he  had  an  agreement  to  execute  a  legal  mortgage,  he  might  ] 

formerly  have  had  a  sale.  {York  Union  Bkg,  Co.  v.  Astley,  11 
Ch.  D.  205.)  But  not  in  the  absence  of  such  agreements 
{Backhouse  v.  GharlUm,  8  Ch.  D.  444.)    The  right  to  foreclose  ; 

now  of  course  implies,  under  the  present  sub-section,  the  right 
to  ask  for  a  sale.  {Oldham  v.  Stringer,  W.  N.  1884,  p.  235  ; 
83  W.  R.  251.) 

An  order  for  sale  may  be  made  upon  interlocutory  application 
before  the  trial  {Woolley  v.  Colman,  21  Ch.  D.  169) ;  and  at  any 
time  up  to  foreclosure  absolute.  {Union  Bank  of  London  v. 
Inaram,  20  Ch.  D.  463.) 

In  Weston  v.  Davidson,  W.  N.  1882,  p.  28,  an  order  for  sale 
was  made  at  the  time  of  moving  for  foreclosure  absolute ;  bnt 
the  defendant  asking  for  the  sale  was  ordered  to  pay  into  Court 
a  sum  sufficient  to  meet  the  expenses  of  the  sale. 

An  order  for  sale  will  not  oe  made  in  an  action  brought  by 
one  of  two  tenants  ip  common  of  land  for  a  partition  or  sale, 
against  the  wish  of  the  other  tenant  in  common,  to  whom  he  has 
mortgaged  his  own  share.     {Oihhs  v.  Haydon,  80  W.  R.  726.) 

Under  the  old  practice,  which,  so  far  at  least  as  sales  in  fore- 
closure actions  are  concerned,  seems  to  afford  still  available 
precedent,  a  sale  would  not  be  ordered,  even  at  the  request  of 
the  legal  mortgagee,  except  where  it  would  be  for  the  benefit 
of  all  parties,  and  so  as  not  to  injure  any  one  {Hurst  v.  Hurst, 
16  Beav.  372)  ;  or  where  special  circumstances  rendered  it  desir- 
able. {Robert  v.  Price,  1  W.  R.  303.)  The  conduct  of  the  sale 
would  be  given  to  the  first  mortgagee,  if  expense  could  be  thereby 
saved.  {Hemft  v.  Nanson,  7  W.  K.  5.)  But  where  the  security 
is  ample,  the  Court  is  inclined  to  give  the  conduct  of  the  sale  to 
*Uhe  parties  interested  in  obtaining  the  largest  price,  rather 
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than  to  those  who  are  only  interested  in  obtaining  what  is  sufficient     c.  JL  1881, 

to  cover  their  security."   (Per  Chitty,  J.,  in  MamJiester  ayid  Salford      Sect.  25. 

Bank  v.  Scowcroft,  27  Sol.  Journ.  517.      See  also    WooUey  v, 

Colman,  21  Ch.  D.  169  ;  Davies  v.  Wright,  32  Ch.  D.  220.)     Bub 

there  is  no  absolute  rule  to  this  eflPect.     (See  Christy  v.  Van 

Tromp,  W.  N.  1886,  p.  111.)    When  an  order  for  sale  is  made 

against  the  wish  of  the  first  mortgagee,  or  the  conduct  of  the  sale 

is  given  to  any  other  party,  a  sum  of  money  must  generally  be 

deposited  in  Court  sufficient  to  cover  the  expenses  of  an  abortive 

attempt  to  sell,  and  a  reserve  bidding  will  be  fixed  sufficient 

to  satisfy  what  is  due  under  the  first  mortgage.     (See  Whitbread 

Y.  Roberts,  28  L.  J.  Ch.  481  ;  S.  C.  siib  mm,  Whitfield  v.  Roberts, 

5  Jur.  N.  S.  113  ;  Manchester  and  Salford  Bank  v.  ScowcroUy 

supra,)    But  if  the  interests  of  the  first  mortgagee  cannot  suffer 

injury,  another  party  may  be  allowed  to  sell  without  giving 

security  for  the  costs.      {Davies  v.    Wright,  32  Ch.   D.   220.) 

Before  a  sale  is  ordered  upon  the  application  of  the  mortgagor 

alone,  he  must  deposit  in  Court  a  sufficient  sum  to  meet  the 

■costs  of  an  arbortive  sale.     {Lingard-Moncke  v.  Jenkins,  L.  J. 

Notes,  1883,  p.  18.) 

In  foreclosure  actions,  where  the  security  is  deficient,  or  where 
its  sufficiency  does  not  appear,  the  Court  will  not  readily  order  a 
sale  against  the  wish  of  the  first  mortgatree.  {Merchant  Banking 
Co,  of  Land,  v.  London  Ac.  Bank,  W.  N.  1886.  p.  5,  55  L.  J.  Cii. 
479  ;  Providmt  Ac.  Association  v.  Lewis,  W.  N.  1892,  p.  164,  62 
L.  J.  Ch.  89.)  But  under  special  circumstances  such  sale  may  be 
ordered,  conditions  being  imposed  to  protect  the  first  mortgagee 
against  loss.  (Norman  v.  Beaumont,  W.  N.  1898,  p.  45.)  This 
may  be  done  even  though  the  first  mortgagee  states  that  he  is 
■desirous  of  exercising  his  power  of  sale,  if  he  has  not  taken  any 
steps  for  doing  so,  and  if  it  appears  probable  that  the  sale  will  be 
more  succetefully  conducted  by  the  mortgagor.  (Brewer  v.  Square, 
1892, '2  Ch.  111.) 

Sales  may  be  ordered  to  be  made  out  of  Court.  (Davies  v. 
Wright,  32  Ch.  D.  220  ;  Brewer  v.  Square,  supra.) 

In  Wade  v.  Wilson  (No.  1),  22  Ch.  D.  235,  where  the  mort- 
gagor had  not  appeared,  and  a  puisne  mortgagee  had  made  default 
in  pleading,  the  mortgagee  asked  for  an  immediate  sale  ;  but  the 
-Court  ordered  that  an  account  should  first  be  taken  of  what  was 
due,  and  that,  after  such  account  had  been  certified,  the  property, 
or  BO  much  as  would  suffice  to  satisfy  the  plaintiff's  claim,  should 
be  sold. 

In  an  action  in  which  only  foreclosure  was  claimed,  the  Court 
refused  to  order  a  sale  in  the  absence  of  the  mortgagor,  who  had 
no  notice  of  the  application  for  a  sale.  (S,  W,  Dist,  Bank  v. 
Turner,  31  W.  R.  113.) 

In  Charlewood  v.  Hammer,  28  SoL  Jonm.  710,  the  defendant 
had  appeared  to  the  writ,  but  delivered  no  defence.  On  a  motion 
for  judgment  in  default  of  pleading,  the  plaintiff  obtained  leave 
to  sell  unless  the  defendant  redeemed  within  ten  days  after  the 
chief  clerk's  certificate.  But  in  that  case  it  appeared  that  the 
security  was  clearly  deficient. 

h2 
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C.  A.  1881,         If  an  order  for  sale  is  made  under  this  snb-section  upon  the 

Sect.  26.       application  of  the  mortgagee,  a  time  will  be  fixed  for  redemption. 

In  Wade  v.  Wilson  (No.  1),  22  Ch.  D.  235,  one  month  was  allowed  ; 

in  Green  v.  Biggs,  W.  N.  1885,  p.  128,  52  L.  T.  680,  and  in  Jones 

V.  Harris,  W.  N.  1887,  p.  10,  52  L.  T.  884,  three  months. 

(3.)  But,  in  an  action  brought  by  a  person 
interested  in  the  right  of  redemption  and  seeking 
a  sale,  the  Court  may,  on  the  application  of  any 
defendant,  direct  the  plaintiff  to  give  such  security 
for  costs  as  the  Court  thinks  fit,  and  may  give  the 
conduct  of  the  sale  to  any  defendant,  and  may  give 
such  directions  as  it  thinks  fit  respecting  the  costs 
of  the  defendants  or  any  of  them. 

(4.)  In  any  case  within  this  section  the  Court 
may,  if  it  thinks  fit,  direct  a  sale  without  previously 
determining  the  priorities  of  incumbrancers. 

In  General  Credit  <Scc,  Company  v.  Glegg,  22  Ch.  D.  549, 
foreclosure  was  ordered  with  a  single  time  for  redemption  as 
against  the  mortgagor  and  the  puisne  mortgagees  (as  in  Bartlstt 
V,  Rees,  L.  R.  12  Eq.  395)  without  determining  the  priorities 
inter  se  of  the  puisne  mortgagees,  but  without  prejudice  to  their 
respective  rights.  In  Smith  v.  Olding,  25  Ch.  D.  462,  a  single 
time  for  redemption  was  given,  where  the  second  mortgagee  had 
postponed  his  own  security  and  had  become  surety  for  the  mort- 
gagor, and  neither  defendant  appeared.  (See  also  DohU  v.  Manley, 
28  Ch.  D.  664  ;  Lewis  v.  Aberdare  Jtc.  Co.,  W.  N.  1884,  p.  116, 
53  L.  J.  Ch.  741.)  The  rule  now  is,  that  only  one  p^iod  will  be- 
given  where  the  persons  entitled  to  redeem  do  not  appear  and  ask 
for  successive  periods.  A  further  time  will  be  given  at  the  request 
of  a  subsequent  incumbrancer,  but  not  of  the  mortgagor,  where 
there  is  no  conflict  as  to  priorities.  (Piatt  v.  Mendel,  27  Ch.  D. 
246  ;  for  the  form  of  Order,  see  32  W.  R.  at  p.  920.) 

(5.)  This  section  applies  to  actions  brought  either 
before  or  after  the  commencement  of  this  Act. 
J^fi  \^  Ifi^**        (^O  ^^^  enactment  described  in  Part  11.  of  the 
Second  Schedule  to  this  Act  is  hereby  repealed. 
(7.)  This  section  does  not  extend  to  Ireland. 


€.  86,  8.  48. 


V. — Statutory  Mortgage. 

Sect.  26.  26. — (!•)  A  mortgage  of  freehold  or  leasehold 

Fonn  of  land  may  be  made  by  a  deed  expressed  to  be  made 

^rt^in  by  waj^  of  statutory  mortgage,  being  in  the  form 

schedule.  given  in   Part  I.  of  the  Third   Schedule  to   thia 
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Act,  with  such  variations  and  additions,  if  any,  as    c  a.  issi, 

circumstances  may  require,  and  the  provisions  of     ^^^^  ^' 

this  section  shall  apply  thereto. 

(2.)  There  shall  be  deemed  to  be  included,  and 

there  shall  by  virtue  of  this  Act  be  implied,  in  the 

mortgage  deed — 

First,   a    covenant  with  the  mortgagee  by  the 

person  expressed  therein  to  convey  as  mortgagor 

to  the  effect  following  (namely) : 

That  the  mortgagor  will,  on  the  stated  day,  pay 
to  the  mortgagee  the  stated  mortgage  money, 
with  interest  thereon  in  the  meantime,  at  the 
stated  rate,  and  will  thereafter,  if  and  as  long 
as  the  mortgage  money  or  any  part  thereof 
remains  unpaid,  pay  to  the  mortgagee  interest 
thereon,  or  on  the  unpaid  part  thereof,  at  the 
stated  rate,  by  equal  half-yearly  payments,  the 
first  thereof  to  be  made  at  the  end  of  six 
calendar  months  from  the  day  stated  for  pay- 
ment of  the  mortgage  money. 
Secondly,    a    proviso    to    the    effect    following 

(namely) : 

That  if  the  mortgagor,  on  the  stated  day,  pays 
to  the  mortgagee  the  stated  mortgage  money, 
with  interest  thereon  in  the  meantime,  at  the 
stated  rate,  the  mortgagee  at  any  time  there- 
after, at  the  request  and  cost  of  the  mortgagor, 
shall  reconvey  the  mortgaged  property  to  the 
mortgagor,  or  as  he  shall  direct. 

It  is  believed  to  be  the  general  opinion  that  the  statntory  forms 
mentioned  in  thisaod  the  following  sections  ought  only  to  be  used 
in  simple  cases  and  for  securing  small  amounts. 

A  mortgagor,  in  cases  where  these  forms  are  adopted,  will  have 
the  right  to  require  a  transfer  instead  of  a  re-conveyance,  under 
s.  15,  p.  68,  ante.  The  observations  upon  the  incidents  to  mort- 
gages appearing  elsewhere  in  these  notes  will  apply  generally  to 
statutory  mortgages. 

Sect.  59,  sub-8.  (2),  p.  146,  post,  provides  that  the  covenants 
implied  in  a  statutory  mortgage,  by  virtue  of  this  section,  and  of 
8.  7,  p.  84,  ante,  shall  bind  the  realty  as  well  as  the  personalty 
of  the  mortgagor. 

Sect.  26  does  not  impose  on  the  assignee  of  the  equity  of 
redemption  a  personal  liability  to  pay  the  mortgage  debt.  {Re 
Ernngton,  1894,  1  Q.  B.  11,  14.) 
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Seet.  27. 

Forms  of 
statutory 
transfer  of 
mortgage  io 
schedule. 


27- — (1-)  A  transfer  of  a  statutorj^  mortgage 
may  be  made  by  a  deed  expressed  to  be  made  by 
way  of  statutory  transfer  of  mortgage,  being  in  such 
one  of  the  three  forms  (A.)  and  (B.)  and  (C.)  given 
in  Part  II.  of  the  Third  Schedule  to  this  Act  as  may 
be  appropriate  to  the  case,  with  such  variations  and 
additions,  if  any,  as  circumstances  may  require,  and 
the  provisions  of  this  section  shall  apply  thereto. 

(2.)  In  whichever  of  those  three  forms  the  deed 
of  transfer  is  made,  it  shall  have  effect  as  follows 
(namely) : 

(i.)  There  shall  become  vested  in  the  person  to 
whom  the  benefit  of  the  mortgage  is  expressed  to 
be  transferred,  who,  with  his  executors,  adminis- 
trators, and  assigns,  is  hereafter  in  this  section 
designated  the  transferee,  the  right  to  demand,  sue 
for,  recover,  and  give  receipts  for  the  mortgage 
money,  or  the  unpaid  part  thereof,  and  the  interest 
then  due,  if  any,  and  thenceforth  to  become  due, 
thereon,  and  the  benefit  of  all  securities  for  the 
same,  and  the  benefit  of  and  the  right  to  sue  on  all 
covenants  with  the  mortgagee,  and  the  right  to 
exercise  all  powers  of  the  mortgagee : 

(ii.)  All  the  estate  and  interest,  subject  to  redemp- 
tion, of  the  mortgagee  in  the  mortgaged  land  shaU 
vest  in  the  transferee,  subject  to  redemption. 

(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.) , 
there  shall  also  be  deemed  to  be  included,  and  there 
shall  by  virtue  of  this  Act  be  implied  therein,  a 
covenant  with  the  transferee  by  the  person  expressed 
to  join  therein  as  covenantor  to  the  effect  following 
(namely) : 
That  the  covenantor  will,  on  the  next  of  the  days 
by  the  mortgage  deed   fixed   for  payment   of 
interest,  pay  to  the  transferee  the  stated  mort- 
gage money,   or    so    much    thereof    as    then 
remains  unpaid,  w-ith  interest  thereon,  or  on 
the  unpaid  part  thereof,  in  the  meantime,  at 
the  rate  stated  in  the  mortgage  deed ;   and  will 
thereafter,  as  long  as  the  mortgage  money,  or 
any  part  thereof,  remains  unpaid,  pay  to  the 
transferee  interest  on  that  sum,  or  the  unpaid 
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part  thereof,  ^t  the  same  rate,  on  the  successive    c  a.  issi^ 
days  by  the  mortgage  deed  fixed  for  payment  _^!!!i^.l__ 
of  interest. 
(4.)  If  the  deed  of  transfer  is  made  in  the  form  (C.) , 
it  shall,  by  virtue  of  this  Act,   operate  not  only 
as  a  statutory  transfer  of  mortgage,  but  also  as  a 
statutory  mortgage,  and  the  provisions  of  this  section 
shall  have  effect  in  relation  thereto,  accordingly; 
but  it  shall  not  be  liable  to  any  increased   stamp 
duty    by  reason   only   of    it   being    designated    a 
mortgage. 

With  regaled  to  form  (C),  it  is  to  be  observed,  that  the  mort- 
gagor is  expressed  to  convey  only  as  beneficial  owner,  and  not  as 
mart/jagor.  (See  s.  26,  snb-s.  (2),  anie,)  Therefore  this  form 
implies  no  covenant  to  pay  the  further  advances,  but  only  transfers 
tlie  benefit  of  the  existing  covenant  to  pay  the  old  debt  and  interest. 
The  form  should  be  varied  by  inserting  the  words  "  as  mortgagor 
and "  before  the  words  **  as  beneficial  owner,*'  whenever  a 
ftirther  advance  is  made. 

The  same  remark  applies  to  all  cases  in  which  the  "mortgagor" 
is  not  the  original  mortgagor,  and  it  is  desired  by  the  transferee  to 
obtain  a  new  covenant  for  payment  of  the  old  debt. 

The  insertion  of  a  new  proviso  for  redemption  does  not  of 
itself  constitute  the  document  a  new  mortgage.  (See  Barham  v. 
E.  of  Thanet,  8  My.  &  K.  607.)  It  is  presumed  that  its  implica- 
tion wiU  receive  a  similar  construction. 

In  a  deed  of  transfer  of  mortgage,  the  insertion  of  a  new 
proviso  for  redemption  does  not  prevent  tlie  deed  Irom  being  a 
"transfer"  within  the  meaning  of  the  Stamp  Act,  1870.  (See 
Wale  V.  Commrs.  of  In!.  Rev.  4  Ex.  D.  270.)  Where  a  further 
advance  is  included,  mortgage  stamp  duty  will  be  payable  on  the 
new  debt,  and  transfer  stamp  duty  on  the  old.  (ibid.)  This 
applies  equally  to  the  Stamp  Act,  1891. 

28,  In    a  deed    of    statutory  mortgage,   or    of     sect.  28. 
statutory  transfer  of  mortgage,  where  more  persons  implied  cove- 
than  one  are  expressed  to  convey  as  mortgagors,  or  JI^d^;,i!^raL 
to  join  as  covenantors,  the  implied  covenant  on  their 
part  shall  be  deemed  to  be  a  joint  and  several  cove- 
nant by  them ;  and  where  there  are  more  mortgagees 
or  more  transferees  than  one,  the  implied  covenant 
with  them  shall  be  deemed  to  be  a  covenant  with 
them  jointly,  unless  the  amount  secured  is  expressed 
to  be  secured  to  them  in  shares  or  distinct  sums,  in 
which  latter  case  the  implied  covenant  with  them 
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C.  A.  1881, 
Seet.  28. 


shall  be  deemed  to  be  a  covenant  with  each  severally 
in  respect  of  the  share  or  distinct  sum  secured 
to  him. 


Seot.  29. 

Form  of 
reconveyance 
of  btatutorv 
mortgage  in 
schedule. 


29.  A  re-conveyance  of  a  statutory  mortgage 
may  be  made  by  a  deed  expressed  to  be  made  by 
way  of  statutory  re-conveyance  of  mortgage,  being 
in  the  form  given  in  Part  III.  of  the  Third  Schedule 
to  this  Act,  with  such  variations  and  additions,  if 
any,  as  circumstances  may  require. 


VI. — Trust  and  Mortgage  Estates  on  Death. 


Seet.  30. 

Devolution 
of  trust  aud 
mortgage 
estates  on 
death. 


1897,  60 
Vict.  e.  65, 
*.  1.] 


30. — (!•)  Where  an  estate  or  interest  of  inherit- 
ance, or  limited  to  the  heir  as  special  occupant,  in 
any  tenements  or  hereditaments,  corporeal  or  incor- 
poreal, is  vested  on  any  trust,  or  by  way  of  mortgage, 
in  any  person  solely,  the  same  shall,  on  his  death, 
notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representatives 
iser  the  Land  or  representative  from  time  to  time  in  like  manner 
--  -^  ^li  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and  accordingly  all  the  like  powers,  for  one 
only  of  several  joint  personal  representatives,  as  well 
as  for  a  single  personal  representative,  and  for  all 
the  personal  representatives  together,  to  dispose  of 
and  otherwise  deal  with  the  same,  shall  belong  to 
the  deceased's  personal  representatives  or  repre- 
sentative from  time  to  time,  with  all  the  like  inci- 
dents, but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him  ;  and,  for  the  purposes  of  this  section, 
the  personal  representatives,  for  the  time  being,  of 
the  deceased,  shall  be  deemed  in  law  his  heirs  and 
assigns,  within  the  meaning  of  all  trusts  and  powers. 

This  section  renders  superfluous  and  inoperative  the  devise  of 
trust  and  mortgage  freehold  estates  formerly  inserted  in  wills. 
The  Land  Transfer  Act,  1897,  s.  1,  extends  the  same  principle  to 
cases  of  beneficial  ownership.     As  to  copyholds,  see  below. 

It  would  seem  that  when  there  is  no  personal  representative 
the  freehold  will  be  in  abeyance.  In  such  a  case  limited  adminis- 
tration  might  be  applied  for,  and  it  would  probably,  if  the  estate 
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were  insolvent,  be  restricted  to  the  subject  of  the  trast.     (See     c.  A.  1881, 
In  the  Goods  ofFrothero,  L.  R.  3  P.  &  M.  209.)  Sect.  30. 

The  question  as  to  the  abeyance  of  the  freehold  was  referred  ~ 

to,  but  not  answered,  by  Pearson,  J.,  in  Re  Filling,  26  Oh.  D. 
432.  The  question  was  evaded  in  Re  Rackstraw,  W.  N.  1885, 
p.  73,  83  W.  R.  559,  and  Re  Williams,  36  Ch.  D.  231,  by 
ordering  that  the  property  should  vest  in  the  new  trustees  for 
all  such  estate  and  interest  as  was  vested  in  the  deceased  trustee 
at  the  time  of  his  death. 

When  estates  of  inheritance,  vested  in  a  trustee  or  mortgagee 
who  dies  solely  seised,  "devolve  to  and  become  vested  in  his 
personal  representatives  in  like  manner  as  if "  they  were  chattels 
real,  there  seems  to  be  no  strong  reason  why  courts  of  probate 
should  refuse  to  assume  jurisdiction  to  grant  administration  of 
freeholds  devolving  in  that  manner,  even  though  there  should  be 
no  personalty  to  administer.  But  the  authors  were  informed 
that  the  officials  of  the  Probate  Division,  in  reply  to  an  applica- 
tion, expressed  a  doubt  whether  such  limited  administration 
would  be  granted. 

The  Land  Transfer  Act,  1897,  s.  1,  sub-s.  (3),  enacts  that 
probate  and  letters  of  administration  may  be  granted  in  respect 
of  real  estate  only,  although  there  is  no  personal  estate. 

The  assignment  of  a  term  of  years  by  one  of  several  executors 
of  a  deceased  lessee  is  valid  (Dyer,  23  b,  pi.  146) ;  and  one  ad- 
ministrator stands  in  this  respect  on  the  same  footing  as  one 
executor.  (Jacomh  v.  ffancood,  2  Ves.  sen.  265.)  It  would, 
therefore,  seem  probable  that  under  this  section  one  of  several 
personal  representatives  can  convey  freehold  trust  estates  or 
re-convey  freehold  mortgage  estates.  • 

An  executor  who  acquires  the  legal  estate  under  this  section 
<»nnot  exercise  a  power  of  sale,  unless  the  power  would  have  been 
•exerciseable  by  the  testator's  heir  if  the  estate  had  descended  to 
him.  {Re  Inglehy  Jtc.  Co,,  13  L.  R.  Ir.  326.)  As  to  the  exercise 
of  powers  by  the  heir  of  the  last  surviving  trustee,  see  Re  Morton 
and  Hallett,\f>  Ch.  D.  143  ;  Re  Cunningham  and  Frayling,  1891, 
2  Ch.  567  ;  Re  Fixton  and  Tong,  46  W.  R.  187,  W.  N.  1897, 
p.  178. 

It  seems  to  have  been  contended,  in  Re  Clowes,  1893,  1  Ch. 
214,  that  the  present  section,  taken  in  connection  with  ss.  23,  24, 
of  the  Wills  Act,  would  cause  a  specific  devise  of  land  to  take 
-effect  as  a  specific  bequest  of  a  sum  of  money  subsequently 
charged  upon  the  land  in  favour  of  the  testator,  where  the 
testator  sells  and  conveys  the  land  subsequently  to  the  execution 
of  his  will,  and  takes  a  reconveyance  by  way  of  mortgage  to 
secure  a  part  of  the  purchase-money.  That  such  a  contention 
should  have  been  raised,  is  more  surprising  than  that  it  should 
not  have  succeeded. 

It  was  held  by  Kay,  J.,  in  Re  Hughes^  W.  N.  1884,  p.  53,  and  Ab  to  copy- 
by  North,  J.,  in  Hesliip  v.  Richtnond,  21  L.  J.  Notes,  p.  29,  that  holds, 
this  section  extends  to  copyholds.     The  decision  of  Bacon,  V.-C, 
referred  to  in  Hall  v.  Bromley,  35  Ch.  D.  642,  at  p.  645,  was  to 
the  same  efTect ;  but  in  the  case  itself  of  Hall  v.  Bromley,  the 
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C.  A.  1881,     qnestion  did  not  arise,  because  the  executors  had 
Sect.  80.       acquiesced  in  the  decision  of  Bacon,  V.-C,  and  had  taken 

mittance.    In  Re  Mills'  Trmh,  37  Ch.  D.  312,  North,  J.,  appears 

to  have  assumed  that  the  section  refers  to  copyholds.     But  it 

may  well  be  doubted  whether  so  ^ave  an  interference  with  the 

law  of  tenure  should  be  imported  by  implication.    The  Copyhold 

Act,  1894,  8.  88,  replacing  the  Copyhold  Act,  1887,  s.  45,  renders 

it  unnecessary  for  general  purposes  to  examine  this  question : 

enacting  as  follows  : — 

57  &  58  Vict  *  Section  thirty  of  the  Conveyancing  and  Law  of  Property 

c.  46,  8.  SB.  ^^^9   1881,  shall  not    apply    to    land    of   copyhola   or 

customary  tenure  vested  in  the  tenant  on  the  court  rolls 

on  trust,  or  by  way  of  mortgage." 

But  this  enactment  does  not  extend  to  the  case  of  a  mortgagee 

or  trustee  who  has  obtained  a  surrender,  and  has  died  before 

admittance.    Therefore  the  question,  whether  the  present  section 

originally  applied  to  copyholds,  is  still  by  possibility  capable  of 

arising. 

In  Be  Mills'  Trusts,  supra,  North,  J.,  held  that,  in  the  case  of 
a  person  dying  in  the  interval  between  the  commencement  of 
the  present  Act  and  the  Copyhold  Act  above  cited,  the  legal 
estate  in  copyholds  was  shifted,  by  the  passing  of  the  latter  Act, 
from  the  personal  representatives  to  the  customary  heir  or 
devisee,  but  that  any  disposition  of  the  copyholds  made  by  the 
personal  representatives  before  the  passing  of  the  Copyhold  Act 
would  have  been  valid.  The  case  was  re-argued,  W.  N.  1888, 
p.  155,  when  North,  J.,  adhered  to  his  former  opinion,  and  his 
decision  was  sustained  by  the  Court  of  Appeal,  40  Ch.  D.  14, 
but  upon  grounds  which  made  it  unnecessary  to  express  any 
opinion  as  to  the  effect  upon  copyholds  of  the  present  section,  or 
supposing  them  to  be  within  it,  as  to  the  efiect  of  the  Copyhold 
Act,  1887. 

As  this  section  does  not  now  apply  to  copyholds,  the  old  rules 
as  to  the  construction  of  devises,  with  regard  to  the  inclusion  or 
exclusion  of  trust  and  mortgage  estates,  will,  of  course,  apply  to 
them.  (See,  for  example,  Re  Franklyn's  Mortgages,  W.  N.  1888, 
p.  217.) 

37  &  88  Vict  (2.)  Section  four  of  the  Vendor  and  Purchaser 
38&*39Vict.  -A.ct,  1874,  and  section  forty-eight  of  the  Land 
c.  87.  Transfer  Act,  1875,  are  hereby  repealed. 

Sect.  4  of  the  V.  and  P.  Act,  1874,  provided  that  the  legal 
personal  representative  might  convey  the  legal  estate  in  mort- 
gaged property.  That  section  did  not  enable  the  personal  repre- 
sentatiye  to  convey  on  a  sale  made  under  a  power  contained  la 
the  mortgage.  {Re  White,  51  L.  J.  Ch.  856.)  Sect.  48  of  the 
Land  Transfer  Act,  1875,  38  &  39  Vict.  c.  87,  repealed  s.  5  of  the 
V.  and  P.  Act,  1874,  which  provided  that  a  bare  legal  estate  in 
fee  simple  outstanding  in  a  trustee  should  vest  in  the  executor  or 
administrator,  and  enacted  that  the  aforesaid  provision  should 
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only  apply  where  the  trustee  died  intestate.    Its  repeal,  of  conrse,     c.  A.  1881. 
does  not  re-enact  the  section  repealed  by  it.  ^ct.  80. 

(3.)  This  section,  including  the  repeals  therein, 
applies  only  in  cases  of  death  after  the  commence- 
ment of  this  Act. 


VII. — Tnistees  ami  Executors. 

31. — (1.)   WJiere  a  tntstee,  cither   original   or  stib-      s«ct.  8i. 
stituted,  and  whether  appointed  hi  a  Court  or  othertcise.  ^fpoi^'^^^^j^^ 

7       7  •  /•     7       TT    •     7    rr.       7  y  ofiieio trustecs, 

IS  dead,  or  remains  out  of  the  united  Kingdom  for  more  vestingoftru^ 
than  tivehe  montlis,  or  desires  to  be  discharged  from  tlie  p^^p^^v^  '^•^• 
tmsts  or  powers  reposed  in  or  confencd  on  him,  or  refuses 
or  is  unfit  to  act  therein,  or  is  incapable  of  acting  tlierein, 
then  the  person  or  persons  nominated  for  this  purpose  by 
th'  instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  person  able  and  willing  to  act, 
then  the  surviving  or  continuing  tinistees  or  trustee  for  the 
time  being,  or  tlie  personal  representatives  of  tlie  last  sur- 
viving or  continuing  trustee,  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  timstee  or  tnistees 
in  the  place  of  the  trustee  dead,  remaining  out  of  the 
Ignited  Kingdom,  desiring  to  be  discharged,  refming  or 
being  unfit,  or  being  ineapable,  as  aforesaid, 

(2.)  On  an  appointment  of  a  new  trustee,  the  number 
of  trustees  may  be  increased. 

(3.)  On  an  appointment  of  a  netv  trustee,  it  sluill  not 
be  obligatonj  to  appoint  more  thin  one  new  trustee,  where 
only  one  trustee  teas  originally  appointed,  or  to  fill  up  the 
original  number  of  trustees,  where  more  titan  two  trustees 
were  originally  appointed ;  but,  except  where  only  one 
trustee  was  originally  appointed,  a  trustee  shall  not  be 
discharged  under  this  section  from  his  tmst  unless  tliere 
will  be  at  least  two  trustees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance 
or  thing  requisite  for  vesting  the  trust  property,  or  any 
part  thereof,  jointly  in  the  persons  ivho  are  the  tmstees, 
shall  be  executed  or  done. 

(5.)  Every  new  tnistee  so  appointed,  as  ivcll  before  as 
after  all  the  trust  property  becomes  by  law,  or  by  assur- 
ance, or  othcnvise,  vested  in  him,  shall   have  the  same 
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c.  A.  1881,    potvers,    aiithonties,    and    discretions^    and   may    in    all 

— ^  •_  respects  act,  as  if  he  had  been  originally  appointed  a 

trustee  by  the  instrument ,  if  any,  creating  tlie  trust. 

(6.)  The  provisions  of  this  section  relative  to  a  trustee 
who  is  dead  include  the  case  of  a  person  nominated 
trustee  in  a  ivill  but  dying  before  the  testator ;  and  those 
relative  to  a  continuing  trustee  include  a  refusing  or 
retiring  trustee,  if  willing  to  act  in  the  execution  of  the 
provisions  of  this  section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary  intention  is  not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  sludl  have  effect  subject  to  the 
tetms  of  that  instrument  and  to  any  j>f'Ovisions  therein 
contained. 

(8.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  the 
major  part  of  s.  10  of  that  Act  is  substituted  for  it.  (See  p.  360, 
post,) 

Sect.  82.  32. — (1,)   Jlliere   there  are  more  tluni  two  trustees, 

jidiremcfU  of  [f  qj^  qJ  (]if>jfi  jyy  ^/^^,j  dcclarcs  that  he  is  desirous  of  being 
discharged  from  the  trust,  and  if  his  co-trustees  and  such 
other  person,  if  any,  as  is  empowered  to  appoint  trustees, 
by  deed  consent  to  the  discharge  of  tlie  trustee,  and  to  the 
vesting  in  the  co-tmstees  alone  of  tlie  trust  property,  then 
the  tinistee  desirous  of  being  discharged  shall  be  deemed 
to  have  retired  from  the  trust,  and  sliall,  by  the  deed,  he 
t  discluirged  therefrom  under  this  Act,  without  any  new 
trustee  being  appointed  in  his  place. 

(2.)  Any  assurance  or  thing  rapusite  for  vesting  the 
tmst  property  in  the  continuing  trustees  alone  shall  be 
executed  or  done. 

(3,)  Jliis  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  any  provisions  therein 
contained. 

(4.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  11 
of  that  Act  is  substituted  for  it.    (See  p.  366,  post.) 
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33. — (1-)  J^v^yy  trustee  apjmnted  hij  the  Court  of    c.  A.  I88I, 
Chancery^  or  by  the  Chancery  Division  of  the  Court,  or      ^^^'  ^^' 
by  any  other  Court  of  competent  junsdiction,  shall,   as  lowers  of 
well  before  as  after  the  tnist  property  becomes  by  laic,  or  appointed  by 
by  assurance,  or  otlmncise,  vested  in  him,  have  the  same  ^''^^• 
powers,    authoiities,    and    discretions,    and    may   in   all 
respects  act,  as  if  he  had  been  originally  appointed  a 
trustee  by  the  instniment,  if  any,  creating  the  trust. 

(2.)  This  section  apjylies  to  appointnfents  mad^  either 
before  or  after  the  commencement  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  37 
of  that  Act  is  substituted  for  it.     (See  p.  392,  post.) 

34. — (1-)   Where  a  deed  by  which  a  new  tinistee  is      Sect.  84. 
appointed  to  perfoivi  any  tnist  contains  a  declaration  bv  Y^^j'^of 
the  appointor  to  the  effect  that  any  estate  or  interest  tn  any  in  new  or 
land  subject  to  the  tmst,  or  in  any  chattel  so  subject,  or  \^^^^ 
the  right  to  recover  and  receive  any  debt  or  other  thing  in 
action  so  subject,  shall  vest  in  the  persons  ivho  by  virtue 
of  the  deed  become  and  are  the  trustees  for  peiforming 
the  trust,  that  declaration  shall,  without  any  conveyance 
or  assignment,  operate  to  vest  in  those  persons,  as  joint 
tenants,   and  for  the  purposes  of  the  tmst,  that  estate, 
interest,  or  right. 

(2.)  Wliere  a  deed  by  which  a  retiring  trustee  is  dis- 
charged under  this  Act  contains  S2ich  a  declaration  as  is 
in  this  section  mentioned  by  the  retiring  and  continuing 
trustees,  and  by  the  other  persons,  if  any,  empoivei'ed  to 
appoint  trustees,  tliat  declaration  shall,  without  any  con- 
veyance or  assignment,  operate  to  vest  in  the  continuing 
trustees  alone,  as  joint  tenants,  and  for  the  purposes  of 
the  trust,  the  estate,  interest,  or  right  to  tvhich  the 
declaration  relates. 

(2.)  This  section  does  not  extend  to  any  legal  estate  or 
interest  in  copyhold  or  customary  land,  or  to  land  con- 
veyed by  way  of  mortgage  for  securing  money  subject  to 
the  tmst,  or  to  any  such  share,  stock,  annuity,  or  pro- 
perty as  is  only  transferable  in  books  kept  by  a  company 
or  other  body,  or  in  mannei'  prescribed  by  or  under  Act 
of  Parliament. 

(4.)  For  purposes  of  registration  of  the  deed  in  any 
registry,  the  person  or  po'sons  making  the  declaration 
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C.  A.  1881, 
Sect.  34. 


Beet.  85. 

Power  for 
trustees  for 
sale  to  sell  by 
auction^  d-c. 


Beet.  86. 

Tnislecs* 
receipts. 


sluill  be  iUemed  the  conveying  party  or  parties,  and  the 
conveyance  shall  be  deemed  to  be  made  by  him  or  tliem 
under  a  power  conferred  by  this  Act. 

(5.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  12 
of  that  Act  is  substituted  for  it.    (See  p.  367,  post,) 

35. — (!•)  ^^here  a  trust  for  scde  or  a  power  of  sale 
of  property  is  vested  in  trustees,  they  may  sell  or  concur 
with  any  other  person  in  selling  all  or  any  part  of  tJw 
property,  either  subject  to  prior  charges  or  not,  and  either 
together  or  in  lots,  by  public  auction  or  by  private  contract, 
subject  to  any  such  conditions  respecting  title  or  evidence 
of  title,  or  other  matter,  as  the  tnistees  think  Jit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at  any 
auction,  or  to  rescind  any  contract  for  sale,  and  to  re-sell, 
toithout  being  anstverable  for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  creating 
the  trust  or  pmver,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  provisions  therein 
contained. 

(3.)  This  section  applies  only  to  a  trust  or  power 
created  by  an  instrument  coming  into  operation  after  the 
commencement  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  13 
of  that  Act  is  substituted  for  it.     (See  p.  370,  post.) 

36. — (1-)  The  receipt  in  writing  of  any  timstees  or 
trustee  for  any  money,  securities,  or  other  personal  pro- 
perty or  effects  payable,  transferable,  or  deliverable  to 
them  or  him  under  any  trust  or  jwiver  shall  be  a  sfufficient 
discharge  for  the  same,  and  shall  effectually  exonerate  the 
person  paying,  transferring,  or  delivering  the  same  front 
seeing  to  the  application  or  being  answerable  for  any  loss 
or  misapplication  thereof. 

(2.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1898  ;  and  s.  20 
of  that  Act  is  substituted  for  it.    (See  p.  376,  post,) 
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37. — (!•)  ^471  executor  may  pay  or  allotv  any  debt  or     ^^i^li^* 
claim  on  any  evidence  that  he  thinks  sufficient.  __.**. 

(2.)  An  executor,  or  two  or  more  trustees  acting  ^^^rsand 
together,  or  a  sole  acting  trustee  where,  by  the  instru-  tncsteeato 
ment,  if  any,  creating  tlie  trust,  a  sole  tmstee  is  autlwrized  ^^p^^>  ^' 
to  execute  the  trusts  and  powers  thereof,  may,  if  and  as  lie 
or  they  think  fit,  accept  any  composition,  or  any  secunty, 
real  or  personal,  for  any  debt,  or  for  any  property,  real  or 
personal,  claimed,  and  may  allow  any  time  for  payment 
of  any  debt,  and  may  compromise,  compound,  abandon, 
mbmit  to  arbitration,  or  otherwise  settle  any  debt,  account, 
claim,  or  thing  tvhatever  relating  to  the  testator's  estate  or 
to  the  trust,  and  for  any  of  those  purposes  may  enter  into, 
give,  exeaite,  and  do  such  agreements,  instruments  of  com- 
position or  arrangement,  releases,  and  otlier  things  as  to 
him  or  tliem  seem  expedient,  witliout  being  responsible  for 
any  loss  occasioned  by  any  act  or  thing  so  done  by  him  or 
them  in  good  faith. 

(3.)  As  regards  tmstees,  this  section  applies  only  if  and 
as  far  as  a  contrary  intention  is  not  expressed  in  the  instru- 
ment, if  any,  creating  the  tinist,  and  shall  have  effect  subject 
to  the  terms  of  that  instrument  and  to  the  provisions  therein 
contained. 

(4.)  This  section  applies  to  executorships  and  trusts 
constituted  or  created  either  before  or  after  the  commence- 
ment of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  21 
of  that  Act  is  substituted  for  it     (See  p.  377,  post,) 


38. — (1-)   Where   a  power  or   trust  is  given  to  or      s«ct.8«. 
vested  in  two  or  more  executors  or  trustees  jointly,  then,  Poy^^»totwo 
unless  the  contrary  is  expressed  in  the  instrument,  if  any,  executors  <n- 
creating  the  power  or  trust,  the  same  may  be  exercised  or  ^'■**^^<^- 
performed  by  the  survivor  or  survivors  of  them  for  the 
time  being. 

(2.)  This  section  applies  only  to  executorships  and 
ti-usts  constituted  after  or  created  by  instruments  coming 
into  operation  after  the  commencement  of  this  Act. 


This  section  was  repealed  by  the  Trastee  Act,  1893  ;  and  s,  22 
of  that  Act  is  substituted  for  it.    (See  p.  379,  post.) 
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Sect.  89. 

Power  for 
Court  to  bind 
interest  of 
married 
woman. 


Vin. — Married  Women, 

39. — (1-)  Notwithstanding  that  a  married  woman 
is  restrained  from  anticipation,  the  Court  may,  if  it 
thinks  fit,  where  it  appears  to  the  Court  to  be  for 
her  benefit,  by  judgment  or  order,  with  her  consent, 
bind  her  interest  in  any  property. 

(2.)  This  section  applies  only  to  judgments  or 
orders  made  after  the  commencement  of  this  Act. 

Applications  under  this  section  must  be  made  by  summons  at 
chambers  (s.  69,  sub-s.  8,  p.  160, post),  and  not  on  petition.  (Be 
LilhvalVs  Setfmt.  Trusts,  W.  N.  1882,  p.  6.)  Sed  quwre ;  see 
Re  BlmMl,  1901,  2  Ch.  221. 

An  order  may  be  made  under  the  powers  given  by  this  section, 
upon  a  petition  intituled  in  the  Settled  Estates  Act,  1877,  without 
the  petition  being  also  intituled  under  the  present  Act.  {Land^ 
field  V.  LandfieM,  30  W.  R.  377  ;  Latham  v.  Latham,  W.  X. 
1889,  p.  171.) 

It  seems  that  this  section  was  primarily  intended  to  alter  the 
law  declared  in  Robinson  v.  Wheelivright,  6  De  6.  M.  &  6.  535, 
where  it  was  held  that  the  Court  could  not  permit  a  married 
woman  to  alienate  her  restrained  property,  even  to  the  manifest 
advantage  of  her  estate. 

There  is  no  estoppel  by  deed  against  a  married  woman,  in 
respect  to  property  as  to  which  she  is  restrained  from  anticipa- 
tion.    {Lady  Bateman  v.  Faher,  1897, 2  Ch.  228,  1898, 1  Ch.  144.) 

It  is  proper  to  accompany  the  application  with  at  least  the  out- 
line of  a  scheme,  if  it  is  sought  to  raise  money  ;  and  the  Court 
will  probably  not  consider  it  beneficial  if  the  proposed  rate  of 
interest  is  excessive,  or  the  terms  onerous  in  other  respects  ;  «.^., 
astipulation  to  mortgage  the  property  and  to  insure  a  life  byway 
of  collateral  security,  would  generally  be  deemed  excessive. 

It  seems  that  the  Court,  by  order  made  after  the  commence- 
ment of  the  Act,  might,  with  the  married  woman's  consent, 
validate  a  deed  executed  before  the  commencement  of  the  Act 
purporting  to  bind  her  interest. 

It  has  been  held  by  Fry,  J.,  that  the  married  woman  need  not 
be  separately  examined  as  to  her  consent.  {Hodges  v.  Hodges^ 
20  Ch.  D.  749.)  Sed  qwere;  and,  also,  whether,  if  separate 
examination  should  hereafter  be  held  to  be  necessary,  the  want 
of  it  would  come  within  any  of  the  cases  provided  for  by  s.  70, 
p.  161,  post.  In  the  later  case  of  Musgrave  v.  SandemaUy  48  L.  T. 
215,  Pollock,  B.,  directed  the  married  woman  to  be  separately 
examined.  In  Harris  v.  Harford,  W.  N.  1888,  p.  190,  North,  J., 
declined  to  lay  down  any  fixed  rule. 

In  Shipway  v.  Ball,  16  Ch.  D.  376,  Malins,  V.-C,  held  that  a 
married  woman,  being  a  minor,  could  not  consent  to  waive  her 
equity  to  a  settlement.  The  same  principle  seems  to  apply  to 
consents  under  this  section. 
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In  Re  Little's  Will,  36  Ch.  D.  701,  an  order  was  made  without     c.  A.  1881, 
sernng  the  trustees,  the  transaction  being  a  small  one.  Sect.  39. 

The  Court  has  no  power  under  this  section  to  remove  the 
restraint  simply,  but  only  to  bind  the  interest  of  the  married 
woman  for  the  purpose  of  permitting  a  disposition  to  be  made 
wliich  is  for  her  benefit.  (Re  Warren's  Setimt.,  W.  N.  1888, 
p.  125  ;  52  L.  J.  Ch.  928.) 

The  restraint  may  be  removed  during  a  period,  or  till  further 
order,  so  as  to  enable  the  income  in  the  meantime  to  be  applied 
in  satisfaction  of  periodically  recurring  payments.  {Re  Milner's 
Settmt.,  1891,  3  Ch.  547.) 

The  restraint  may  be  removed,  in  order  to  effect  a  change  of 
investment :  being  re-imposed  upon  the  new  security.  (Re  Millar, 
25  L.  R.  Ir.  107.)  But  the  Court  will  not  remove  the  restraint 
merely  for  the  purpose  of  allowing  the  fund  to  be  paid  out  of 
Court  and  re-invested  in  such  a  way  as  to  produce  a  larger  income. 
(^Re  BhmdeU,  1901,  2  Ch.  221.) 

The  power  will  not  in  ordinary  cases  be  exercised  if  it  appeal's 
that  the  real  object  is  to  pay  the  husband's  debts  with  the  wife's 

money.      (Re  S 's  Settmt,  G v.  C ,  W.  N.  1898, 

p.  127.)  It  must  be  clearly  proved  to  the  Court  that  it  will  be 
for  the  married  woman's  personal  benefit  to  accede  to  the  appli- 
cation. Even  the  desire  to  pay  her  own  debts  will  not  of  neces- 
sity suifice  as  a  compliance  with  this  condition.  The  Court  of 
Appeal  expressed  the  opinion  ohileTy  in  the  case  of  Re  Wood, 
W  V.  Kimber,  The  Times,  13th  January,  1885  ;  29  Sol.  Joum. 
183,  that,  on  a  liberal  interpretation  of  the  Act,  th«  power  given 
by  this  section  might  be  exercised  not  merely  to  promote  the 
pecuniary  benefit  of  the  wife,  and  that  a  benefit  to  the  husband  and 
family  might  be  also  such  a  benefit  to  the  wife  as  is  contemplated 
by  this  section,  but  they  refused  to  apply  this  doctrine  in  the  caee 
before  them ;  and  it  is  diflBcult  to  imagine  a  more  favourable  case. 
The  Court  will  not  use  its  discretion  under  this  section  so  as 
to  enable  a  married  woman,  by  releasing  a  power  of  appointment 
among  children  vested  in  her,  to  give  an  immediate  interest  in 
the  fund.  (Re  LiUle,  Harrison  v.  ZT.,  40  Ch.  D.  418.)  And  in 
general  the  Court  will  not  release  the  restraint  in  order  to  enable 
debts,  which  have  been  incurred  bv  extravagance,  to  be  paid. 
(Re  Pollard's  Settmt,,  1896,  1  Ch.  901  ;  affd.  1896,  2  Ch.  552  ; 
Pa^et  V.  Paget,  1898,  1  Ch.  47,  55.  (Re  Giorgi,  Giorgi  v.  Wood, 
41  Sol.  Jo.  616.) 

In  Hodges  v.  H.,  20  Ch.  D.  749,  a  married  woman  was  the 
wife  of  a  domiciled  Frenchman,  and  her  French  creditors,  being 
unfamiliar  with  restraint  on  anticipation,  "  harassed  "  her.  The 
circumstances  were  considered  exceptional,  and  relief  was  given. 
(See  also  Re  C.'s  Settmt.,  56  L.  J.  Ch.  556  ;  Latham  v.  L.,  W.  N. 
1889,  p.  171.) 

In  a  case  where  a  husband  had  expended  considerable  sums  in 
improving  houses  which  were  the  separate  property  of  his  wife  for 
her  life,  who  was  restrained  from  anticipation,  and  he  had  in  con- 
sequence become  much  embarrassed  in  his  circumstances,  the  Court 
of  Appeal  permitted  a  loan  to  be  raised  by  mortgage  of  the  wife's 

c.  I 
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C.  A.  1881,  life  interest,  for  the  purpose  of  paying  the  husband's  debts,  upon 
Sect.  89.  condition  that  he  was  made  primarilv  liable,  and  that  the  wife's 
life  estate  should  be  only  a  collateral  security.  {Re  A  Marriage 
Settmt,  30  Sol.  Journ.  702.)  In  a  case  where  a  married  woman 
had  joined  with  her  husband  in  raising  money  by  promissory 
notes,  she  was  allowed  to  make  her  life  interest  liable  to  pay  the 
interest  on  a  loan  contracted  by  him,  and  to  pay  the  premiums  on 
a  policy  on  his  life  designed  to  recoup  the  trust  funds.  {Re 
Waring  and  Colley's  Settmt,  82  L.  T.  Newsp.  300.)  In  a  proper 
case,  a  married  woman  may  be  permitted  to  mortgage  her  rever- 
sionary interest,  as  to  which  she  is  restrained  from  anticipation, 
to  purchase  a  professional  practice  for  her  husband.  {Re  Torrance's 
SettmL,  80  L.  T.  Newsp.  244  ;  81  Ibid,  118.) 

If  an  order  is  made,  with  a  view  to  facilitate  payment  of  a 
husband's  debts,  he  is  not  bound  to  indemnify  the  wife  or  her 
separate  estate.  {Paget  v.  P.,  1898,  1  Ch.  47.  This  was  affirmed 
by  the  Court  of  Appeal  (1898,  1  Ch.  470),  where  it  was  pointed 
out  that  what  binds  the  estate  of  the  married  woman  is  the  order 
of  the  Court,  not  what  she  does  when  the  restraint  is  removed.) 

A  married  woman,  having  a  life  interest  with  restraint  on 
anticipation,  being  plaintiflF  m  an  action  for  the  rectification  of 
deeds  on  the  ground  of  mistake,  consented  to  pay  the  costs  of  all 

Earties  ;  and  the  Court,  on  the  application  of  the  defendant,  with 
er  consent,  made  an  order  binding  her  life  interest  for  that 
purpose.  (^Sedgwick  v.  Thomas,  48  L.  T.  100.)  And  for  a 
somewhat  similar  order,  see  Dowd  v.  Dowd,  1898,  1  Ir.  R.  244. 

A  mortgage  debt  was  settled  on  a  married  woman  for  life 
without  power  of  anticipation.  She  desired  to  provide  funds  for 
the  purpose  of  emigration,  and  an  order  was  made  authorizing  the 
sale  of  her  life  estate.  {Re  Flood,  11  L.  R.  Ir.  355.)  The  report 
contains  the  order  verbatim. 

In  Re  Jordan,  Kino  v.  Ficard,  W.  K  1886,  p.  6  ;  34  W.  R.  270, 
the  order  was  refused,  it  being  doubtful  whether  a  forfeiture  of  the 
married  woman's  interest  might  not  be  incurred. 

In  the  following  cases,  also,  the  restraint  has  been  removed  on 
the  ground  that  the  proposed  transaction  was  for  the  benefit  of 
the  married  woman  : — Where  money  was  required  to  be  raised  for 
the  purpose  of  carrying  on  a  business  for  the  benefit  of  a  married 
woman  living  apart  from  her  husband  :  Expte,  Thompson,  W.  N. 
1884,  p.  28  ;  where,  owing  to  the  restraint,  a  married  woman  was 
unable  to  sell  property  to  which  she  was  otherwise  absolutely 
entitled :  Re  Tippeit  and  Newbould,  37  Ch.  D.  444  ;  Bates  v. 
Kesierton,  1896,  1  Ch.  159,  165  ;  where  a  married  woman,  other- 
wise absolutely  entitled,  desired  to  consent  to  an  advantageous 
investment,  which  was  not  within  the  terms  of  the  trust :  Re 
Wrighfs  Trusts,  16  L.  R.  Ir.  331  ;  but  see  Re  BJundelVs  Trusts, 
1901,  2  Ch.  221,  where  a  married  woman  had  mortgaged  her 
interest  in  land,  and  there  was  danger  of  eviction  for  non-pay- 
ment of  head-rent,  the  restraint  was  removed  for  the  purpose  of 
enabling  the  mortgagees  to  sell  under  their  power  of  sale,  the  sale 
being  made  at  a  full  value  :  Re  Segrave^s  Trust,  17  L.  R.  Ir.  873  ; 
where  two  married  women  were  tenants  in  common,  and  their 
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powers  of  dealing  advantageously  were  impeded,  the  Court  per- 
mitted a  partition  and  re-settlement :  Re  Gurrey,  Gibson  v.  WaVy 
W.  N.  1887,  p.  28  ;  35  W.  R.  326  ;  to  enable  the  trustees  of  "'a 
marriage  settlement  to  obtain  a  loan  to  complete  the  purchase 
of  an  estate  :  Re  TennanVs  Estate,  25  L.  R.  Ir.  522  ;  where 
relaxing  the  restraint  enabled  the  married  woman,  besides  paying 
her  own  debt^  to  compound  on  advantageous  terms  with  her 
husband's  creditors,  who  had  an  interest  in  the  settled  property  : 
Re  Wilson-Steivartf  Keown-Bcyd  v.  Gilmour,  75  L.  T.  381 ;  to 
enable  a  son  to  be  started  in  life,  whereby  his  parents  would  be 
relieved  ft-om  his  maintenance  :  Re  Saivyer^s  Trusts^  1896,  1 
Ir.  Rep.  40 ;  to  enable  certain  mortgages,  over  which  a  married 
woman's  jointure  had  priority,  to  be  paid  out  of  purchase- money  : 
Re  Marquis  of  Ailesbury  v.  Lord  Iveaghy  1893,  2  Ch.  345. 

The  powers  conferred  by  S.  L.  Act,  1882,  can  be  exercised  by 
a  married  woman  without  application  to  the  Court,  notwith- 
standing that  she  is  restrained  from  anticipation.  (See  s.  61, 
sub-s.  6,  of  that  Act,  p.  308,  post.) 

This  section  has  no  application  after  a  decree  for  divorce 
absolute.     {Thomsons,  T,,  1896,  P.  263.) 

40. — (1-)  A  married  woman,  whether  an  infant      sect.40. 
or  not,  shall  by  virtue  of  this  Act  have  power,  as  if  ^^^^f^i 
she  were  unmarried  and  of  full  age,  by  deed,  to  married 
appoint  an  attorney  on  her  behalf  for  the  purpose  '''°"^*''' 
of  executing  any  deed  or  doing  any  other  act  which 
she  might  herself  execute  or  do ;  and  the  provisions 
of  this  Act  relating  to  instruments  creating  powers 
of  attorney  shall  apply  thereto. 

(2.)  This  section  applies  only  to  deeds  executed 
after  the  commencement  of  this  Act, 

A  deed  executed  by  an  attorney  appointed  by  virtue  of  this 
section,  will  of  course  require  to  be  separately  acknowledged  in 
all  cases  in  which  separate  acknowledgments  would  be  required  if 
the  deed  were  executed  by  the  married  woman. 

As  to  acknowledgments  by  married  women,  see  now  Con  v.  Act, 
1882,  s.  7,  and  note  at  p.  185,  post. 

There  seems  to  be  nothing  to  prevent  a  married  woman  from 
irrevocably  appointing  an  attorney,  under  s.  8  or  s.  9  of  the  Conv. 
Act,  1882.  It  therefore  seems  that,  notwithstanding  this  section, 
income,  as  to  which  she  is  restrained  from  anticipation,  ought  not 
in  general  to  be  paid  to  an  attorney.  (Kenrick  v.  Wood,  L.  R.  9 
Eq.  333  ;  but  see  the  observation  of  Chitty,  J.,  in  Stewart  v. 
Fletcher,  38  Ch.  D.  at  p.  628.)  Otherwise  she  might  be  able  to 
evade  the  restraint ;  and  it  was  formerly  well  established,  that 
the  restraint  cannot  be  released  or  evaded,  even  for  the  purpose  of 
recouping  loss  occasioned  by  deliberate  fraud  to  which  the  married 
woman  was  herself  a  party.  (See  Glive  v.  Garew,  1  J.  &  H.  199  ; 
JStanley  v.  S.,  7  Ch.  D.  589.)    But  the  Trustee  Act,  1888,  s.  6, 
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C.  A.  1881,  now  replaced  by  the  Trustee  Act,  1893,  s.  45,  p.  ZdQ,post,  altered 
Sect.  40.  this  rule.  Upon  the  same  principle,  election  could  not  be  enforced 
asfainst  a  married  woman,  restrained  from  anticipation.  {Re 
VardoUf  31  Ch.  D.  275,  and  cases  there  referred  to.)  In  Stewart 
V.  Fletcher,  38  Ch.  D.  627,  an  order  was  made  for  payment  of  the 
income  of  a  fund  in  Court  to  an  attorney,  but  only  on  an  affidavit 
or  statutory  declaration  that  he  received  it  on  behalf  of  the  married 
woman,  and  not  of  any  other  person  to  whom  she  had  purported  to 
assign  it.  This  order  was  made  upon  the  ground  that  the  married 
woman  was  about  to  go  to  India,  and  that  the  expense  of  executing 
a  fresh  power  of  attorney  after  the  accrual  of  each  dividend  would 
have  been  unreasonably  large.  In  such  a  case,  the  fact  of  the 
restraint  ought  to  appear  on  the  face  of  the  order.     {Ibid.) 

As  to  powers  of  attorney,  see  sects.  46 — 48,  pp.  130 — 134, post; 
and  as  to  irrevocable  powers,  see  Conv.  Act,  1882,  sects.  8  and  9, 
p.  l%^^post. 


IX. — Infants, 

Sect,  41.         41.  Where  a  person  in  his  own  right  seised  of  or 

Sales  and  entitled  to  land  for  an  estate  in  fee  simple,  or  for 

b^ffTf  ^^y  leasehold  interest  at  a  rent,  is  an  infant,  the 

infant  owner,  land  shall  be  deemed  to  be  a  settled  estate  within 

40  &  41  Vict.  ^^^  ^^iii^di  Estates  Act,  1877- 

It  has  been  held  that  the  case  of  an  infant  who,  under  an 
executory  limitation,  will  become  entitled  to  lands  in  fee  simple 
contingently  upon  his  attaining  the  age  of  twenty-four,  or  dying 
under  that  age  leaving  issue,  comes  within  this  section  pending 
,  the  contingency.     {Re  Sparrow's  S,  E,,  1892,  1  Ch.  412.)     The 

learned  judge  appears  to  have  considered  that  Re  lAddell,  W.  N. 
1882,  p.  183  ;  31  W.  R.  238,  was  precisely  in  point.  But  there 
seems  to  be  a  material  distinction  between  the  two  cases.  In  Re 
Liddell  the  infant  was  entitled  subject  to  an  executory  limitation 
in  favour  of  other  persons :  in  Re  Sparrow's  S.  E.  he  had  no 
seisin  or  present  interest  at  all,  but  only  a  future  interest  to  arise 
under  an  executory  limitation  in  favour  of  himself. 

The  operation  of  this  section  will  probably  be  to  a  great  extent 
superseded  by  sects.  59  and  60  of  S.  L.  Act,  1882,  p.  305,  post. 

Previously  to  this  enactment  the  Courts  had  no  power  to  sell 
an  infant's  lands,  except  under  special  statutes,  such  as  the 
Partition  Act.  (See  Calvert  v.  Godfrey,  6  Beav.  97  ;  BJacklow  v. 
Laws,  2  Ha.  40  ;  Dart,  V.  &  P.  5th  ed.  c.  21,  s.  5  ;  6th  ed.  c.  20, 
8.  5,  p.  1350.) 

By  s.  4  of  the  Settled  Estates  Act,  1877,  which  re-enacted' 
sects.  2  and  4  of  the  Act  of  1856,  the  Court  can  authorize  leases 
of  settled  estates.  The  interpretation  clause  includes  among: 
settled  estates,  *'  all  hereditaments  of  any  tenure,  and  all  estates 
or  interests  in  any  such  hereditaments  which  are  the  subject  of 
a  seUlemeut.'' 
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By  s.  16  of  the  same  Act,  which  re-enacted  s.  11  of  the  Act  of    c.  A.  1881, 
1856,  the  Court  has  power  to  authorize  a  sale  of  a  settled  estate,       Seet.  41. 
or  of  t'oaber,  not  being  ornamental  timber. 

By  sects.  46  and  49  of  the  same  Act,  which  re-enacted  and 
extended  sects.  82  and  86  of  the  Act  of  1856,  tenants  for  life,  or 
the  guardians  of  infant  tenants  for  life,  are  empowered  to  grant 
leases  of  any  part  of  the  settled  estates,  except  the  principal 
mansion-house  and  lands  usually  occupied  therewith ;  and  though 
the  fact  of  making  an  infant's  estate  a  "  settled  estate  "  did  not 
necessarily  make  an  infant  owner  in  fee  a  "  tenant  for  life,"  it  was 
thought  that  the  power  given  to  the  guardians  of  infant  tenants 
for  life  would  be  extended  to  the  guardians  of  infant  owners  in 
fee.  This  difficulty,  however,  is  laid  at  rest  by  sects.  59  and  60 
of  S.  L.  Act,  1882,  p.  SOb^post,  of  which  the  former  enacts  that 
an  infant  owner,  if  entitled  in  possession,  shall  be  deemed  a 
tenant  for  life,  and  the  latter  enacts  that  his  statutory  powers 
may  be  exercised  on  his  behalf  by  the  trustees  of  the  settlement, 
or,  if  there  are  none,  by  some  person  to  be  appointed  by  the 
Court,  on  the  application  of  the  guardian  or  next  friend  of  the 
infant  owner. 

42. — (1.)  If  and  as  long  as  any  person  who  would     *^^-  ^• 
but  for  this  section  be  beneficially  entitled  to  the  ^l^^d  ^f 
possession  of  any  land  is  an  infant,  and  being  a  receipt  and 
woman  is  also  unmarried,  the  trustees  appointed  for  of S^m©" 
this  purpose  by  the  settlement,  if  any,  or  if  there  ^"J^?^ 
are  none  so  appointed,  then  the  persons,  if  any,        ^^^ 
who  are  for  the  time  being  under  the  settlement 
trustees  with  power  of  sale  of  the  settled  land,  or  of 
part  thereof,  or  with  power  of  consent  to  or  approval 
of  the  exercise  of  such  a  power  of  sale,  or  if  there 
are  none,  then  any  persons  appointed  as  trustees  for 
this  purpose  by  the  Court,  on  the  application  of  a 
guardian  or  next  friend  of  the  infant,  may  enter 
into  and  continue  in  possession  of  the  land  ;  and  in 
every  such  case  the  subsequent  provisions  of  this 
section  shall  apply. 

The  language  of  this  section  points  only  to  the  case  of  infants 
taking  under  a  settlemeut,  that  is,  a  disposition  which  creates 
fiuccessive  interests,  but  it  has  been  held  to  include  infants  taking 
by  descent,  or  otherwise  entitled  in  fee  simple.  {Re  Cowley ^  1901, 
1  Ch.  38,  following  Re  Glover,  1899, 1  Ir.  R.  337.) 

If  Jaad  is  given  on  trust  for  sale,  with  a  trust  of  the  rents  and 
profits  until  sale  in  favour  of  a  specified  person,  such  person, 
until  the  land  is  sold,  is  "  beneficially  entitled  to  the  possession 
of"  the  land,  within  the  meaning  of  this  Act,  See  s.  2, 
sub-B.  Ciii.)>  P-  1^>  ^^^«    I^  other  cases  of  land  given  in  trust 
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c.  A.  1881,     for  sale,  s.  43  applies,  and  express  powers  of  mamigement  ought 
Sect.  42.       to  be  inserted. 

Trustees  for  the  purposes  of  this  section  may  be  appointed  on 
summons.  {Re  Clay^  G.  v.  (7.,  30  Sol.  Joum.  619.)  See  also, 
s.  69,  sub-s.  (3),  p.  im.post 

(2.)  The  trustees  shall  manage  or  superintend  the 
management  of  the  land,  with  full  power  to  fell 
timber  or  cut  underwood  from  time  to  time  in  the 
usual  course  for  sale,  or  for  repairs  or  otherwise, 
and  to  erect,  pull  down,  rebuild,  and  repair  houses, 
and  other  buildings  and  erections,  and  to  continue 
the  working  of  mines,  minerals,  and  quarries  which 
have  usually  been  worked,  and  to  drain  or  otherwise 
improve  the  land  or  any  part  thereof,  and  to  insm-e 
against  loss  by  j&re,  and  to  make  allowances  to  and 
arrangements  with  tenants  and  others,  and  to  deter- 
mine tenancies,  and  to  accept  surrenders  of  leases 
of  tenancies,  and  generally  to  deal  with  the  land 
in  a  proper  and  due  course  of  management ;  but  so 
that,  where  the  infant  is  impeachable  for  waste,  the 
trustees  shall  not  commit  waste,  and  shall  cut  timber 
on  the  same  terms  only,  and  subject  to  the  same 
restrictions,  on  and  subject  to  which  the  infant 
could,  if  of  full  age,  cut  the  same. 

(3.)  The  trustees  may  from  time  to  time,  out  of 
the  income  of  the  land,  including  the  produce  of  the 
sale  of  timber  and  underwood,  pay  the  expenses 
incurred  in  the  management,  or  in  the  exercise  of 
any  power  conferred  by  this  section,  or  otherwise 
in  relation  to  the  land,  and  all  outgoings  not  pay- 
able by  any  tenant  or  other  person,  and  shall  keep 
down  any  annual  sum,  and  the  interest  of  any 
principal  sum,  charged  on  the  land. 

This  section  does  not  authorize  the  trustees  to  expend  corpus 
in  expenses  of  management.  If  the  income  should  he  insufficient, 
recourse  may  be  had  to  the  Court,  which  has  jurisdiction  to 
direct  money  for  repairs  to  be  raised  by  mortgage  or  otherwise. 
{Re  Jackson,  J.  v.  Talbot,  21  Ch.  D.  786.) 

(4.)  The  trustees  may  apply  at  discretion  any 
income  which,  in  the  exercise  of  such  discretion, 
they  deem  proper,  according  to  the  infant's  age,  for 
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his  or  her  maintenance,  education,  or  benej&t,  or  pay    c.  a.  i881, 
thereout  any  money  to  the  infant's  parent  or  guardian,-  _?!!*•  ^ ., 
to  be  applied  for  the  same  purposes. 

(6.)  The  trustees  shall  lay  out  the  residue  of  the 
income  of  the  land  in  investment  on  securities  on 
which  they  are  by  the  settlement,  if  any,  or  by  law, 
authorized  to  invest  trust  money,  with  power  to  vary 
investments ;  and  shall  accumulate  the  income  of 
the  investments  so  made  in  the  way  of  compound 
interest,  by  from  time  to  time  similarly  investing  such 
income  and  the  resulting  income  of  investments; 
and  shall  stand  possessed  of  the  accumulated  fund 
arising  from  income  of  the  lund  and  from  invest- 
ments of  income  on  the  trusts  following  (namely) : 
(i.)  If  the  infant  attains  the  age  of  twenty-one 

years,  then  in  trust  for  the  infant ; 

(ii.)  If  the  infant  is  a  woman  and  marries  while 

an  infant,  then  in  trust  for  her  separate  use, 

independently  of  her  husband,  and  so  that 

her  receipt  after  she  marries,  and  though  still 

an  infant,  shall  be  a  good  discharge ;  but 

(iii.)  If  the  infant  dies  while  an  infant,  and  being 

a  woman  without  having  been  married,  then, 

where  the  infant  was,  under  a  settlement, 

tenant  for  life,  or  by  purchase  tenant  in  tail 

or  tail  male  or  tail  female,  on  the  trusts,  if 

any,  declared  of  the   accumulated   fund  by 

that  settlement ;  but  where  no  such  trusts 

are  declared,  or  the  infant  has  taken  the  land 

from  which  the  accumulated  fund  is  derived 

by  descent,  and  not  by  purchase,  or  the  infant 

is  tenant  for  an  estate  in  fee  simple,  absolute 

or  determinable,  then  in  trust  for  the  infant's 

personal  representatives,  as  part  of  the  infant's 

personal  estate ; 

but  the  accumulations,  or  any  part  thereof,  may  at 

any  time  be  applied  as  if  the  same  were  income 

arising  in  the  then  current  year. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an 
undivided  share  of  land,  the  powers  of  this  section 
relative  to  the  land  may  be  exercised  jointly  with 
persons  entitled  to  possession  of,  or  having  power 
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to  act  in  relation  to,  the  other  undivided  share  or 
shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instru- 
ment under  which  the  interest  of  the  infant  arises, 
and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  the  provisions  therein  contained. 

(8.)  This  section  applies  only  where  that  instru- 
ment comes  into  operation  after  the  commencement 
of  this  Act. 

The  case  of  a  man-ied  woman,  being  an  infant,  seems  not  to  be 
within  this  section.  Siib-s.  (5),  (ii.),  sujrra,  deals  only  with  the 
application  of  past  accumulations  at  the  time  of  the  female  infant's 
marriage,  upon  which  event  they  become  payable,  and  the  powers 
of  the  trustees  appear  to  cease. 

The  aim  of  this  section  seems  to  have  been,  to  supersede  the 
necessity  of  inserting,  in  strict  settlement  of  real  estate,  directions 
relating  to  the  appliaition  of  the  income  of  the  settled  estates 
-during  the  minority  of  any  tenant  for  life  or  tenant  in  tail.  This 
would  account  for  the  fact  that  its  language,  without  expressly 
excluding  the  case  of  infants  who  are  otherwise  entitled,  is  well 
adapted  to  refer  only  to  the  above-mentioned  cases. 

43. — (1-)  Where  any  property  is  held  by  trustees 
in  trust  for  an  infant,  either  for  life,  or  for  any 
greater  interest,  and  whether  absolutely,  or  con- 
tingently on  his  attaining  the  age  of  twenty-one 
years,  or  on  the  occurrence  of  any  event  before  his 
attaining  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  infant's 
maintenance,  education,  or  benefit,  the  income  of 
that  property,  or  any  part  thereof,  whether  there  is 
any  other  fund  applicable  to  the  same  purpose,  or 
any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education,  or  not. 

The  Act  confers  no  power  of  advancement.  As  to  when 
interest  should  be  charged  on  advances,  see  Be  Dallmeyer^  D.  v.  2>., 
1896,  1  Ch.  372. 

An  executor  having  in  his  hands  funds  to  which  an  infant  is 
entitled,  is  a  trustee  thereof  for  the  purposes  of  this  section.  {Be 
Smith,  Henderson-Roe  v.  HitcJdns,  42  Ch.  D.  802.) 

This  section  replaces  s.  26  of  Lord  Cran worth's  Act.  Under 
that  Act  it  was  decided  in  Re  Cotton^  1  Ch.  D.  232,  that  income 
to  which  the  infant  was  only  entitled  contingently  might  be 
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applied  for  maintenance  ;  and  in  Re  George,  5  Ch.  D.  837,  that  c.  A.  1881, 
income  to  which  the  infant  was  not  entitled  at  all,  though  he  was  Sect.  48. 
contingently  entitled  to  the  corpus  from  which  it  arose,  might  not 
be  so  applied.  Though  the  language  of  the  present  sub-section 
presents  some  marked  differences,  it  has  been  decided  that  the 
same  rule  of  construction  is  applicable.  {Re  Dickson,  Hill  v. 
Grant,  29  Ch.  D.  331.)  It  follows  that,  in  cases  where  the  right 
to  income  is  not  a  vested  interest,  the  question  as  to  maintenance 
depends  upon  whether  there  is  a  right  to  the  income,  contingent 
upon  the  subsequent  vesting  of  the  corpus. 

In  Re  Jtuikin,  25  Ch.  D.  743,  the  judge  pointed  out  that  the 
present  section  applies  only  in  cases  where  the  infant  is  entitled 
to  the  corpus  on  or  be/ore  attaining  the  age  of  twenty-one  years. 
In  that  case,  the  infants  did  not  become  entitled  until  the 
happening  of  an  event  which  would  not  necessarily  occur  at  or 
before  that  time ;  and  it  was  held  that  this  would  have  sufficed  to 
prevent  the  income  from  being  appUcable  for  maintenance  under 
the  present  section.  See  also  Re  Breed,  I  Ch.  D.  22G,  in  which 
case  an  unsuccessful  attempt  was  made  to  apply  the  provisions  of 
Lord  Cranworth's  Act  in  respect  of  maintenance  after  an  infant 
had  attained  majority,  the  fund  not  being  payable  until  the 
attainment  of  the  age  of  twenty-five. 

In  Re  Cotton,  1  Ch.  D.  232,  Jessel,  M.R.,  expressed  an  opinion 
that  the  word  **  guardian  "  in  Lord  Cran worth's  Act  included  the 
father,  as  guardian  by  nature. 

A  future  devise  of  real  estate,  standing  alone,  confers  no  rights 
to  the  intermediate  rents  and  profits.  {E.  of  Beciive  v.  Hodgson, 
10  H.  L.  C.  656;  Holmes  v.  Prescoti,  12  W.  R.  636.)  And  it 
makes  no  diiFerence  if  the  devise  is  residuary.  {Ihkh)  Or  wiiether 
the  estate  be  legal  or  equitable.  {Re  Avertll,  Sahhury  v.  Buckle, 
1898,  1  Ch.  523.)     Therefore  maintenance  cannot  be  allowed. 

Though  a  specific,  or  pecuniary,  legacy  will  not,  if  deterred, 
generally  confer  even  a  contingent  right  to  the  intermediate 
income,  there  are  some  exceptions  from  the  rule ;  and  in  the 
latter  cases  maintenance  can  be  allowed.  A  deferred  bequest  of 
residuary  personalty  gives  a  contingent  right  to  the  income,  at 
least  for  as  long  a  period  as  is  allowed  for  its  accumulation. 
{Oreen  v.  Ekins,  2  Atk.  473  ;  E.  of  Bective  v.  Hodgson,  supra.) 
JSo  also  if  a  contingent  legacy  is  directed  to  be  set  apart  from  the 
rest  of  the  estate.  {Re  Medlock,  Ruffle  v.  Jledlock,  W.  N.  1886, 
p.  Ill  ;  Re  Clements,  C.  v.  Pearsall,  1894, 1  Ch.  665  ;  Re  Woodin, 
W,  V.  Glass,  1895,  2  Ch.  809.)  Also,  if  the  testator  stands  in 
loco  parentis  to  the  legatee,  and  the  latter  is  an  infant,  and  the 
testator  has  not  otherwise  provided  for  his  maintenance.  {Re 
George,  W.  N.  1876,  p.  298  ;  25  W.  R.  182.)  See  further  as  to* 
the  cases  in  which  a  deferred  gift  does  or  does  not  carry  with  it 
the  intermediate  income,  2  Wh.  &*Tu.  5th  ed.  p.  293  ;  6th  ed. 
p.  312  ;  Re  Inman,  L  v.  Rolls,  1893,  3  Ch.  518 ;  Re  Moody, 
Woodroffe  v.  Moody,  1895,  1  Ch.  101. 

If  there  is  a  mixed  devise  and  bequest,  comprising  both 
realty  and  personalty,  and  if  the  beneficiary  is  contingently 
entitled  to  the  income  of  the  personalty,  maintenance  may  be 
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C.  A,  1881,  given  out  of  the  income  of  the  realty  also.  (Re  Burton,  Banks 
Sect.  48.       V.  Heaveny  1892,  2  Ch.  38.) 

When  several  infants  are  entitled  to  a  fiind  contingently  on 
attaining  twenty-one,  and  the  right  to  the  intermediate  income 
depends  upon  the  right  to  the  corpus,  as  to  which  there  is  a 
suspense  of  vesting  while  all  the  infants  are  under  age,  it  is 
a  reasonable  deduction  that  they  may  be  maintained  out  of 
income.  (See  Be  Adams,  cited  below.)  But  on  the  question 
whether  maintenance  could  be  allowed  to  the  others  after  one 
had  attained  the  age  of  vesting,  there  was  for  some  time  a 
conflict  of  judicial  opinion.  In  Be  Jeffery,  Burt  v.  Arnold, 
1891,  1  Ch.  G71,  North,  J.,  holding  that  the  whole  of  the  corpns 
thereupon  became  vested  (liable,  of  course,  to  be  partially 
devested)  in  the  first  child,  and  that  the  right  to  the  v^hole 
income  became  (for  the  time)  vested  along  with  the  right  to  the 
corpus,  held  also,  upon  the  principle  of  Re  Dickson,  29  Ch.  D.  331, 
that  no  part  of  the  income  could  subsequently  be  applied  for  the 
maintenance  of  the  younger  children  before  they  respectively 
attained  the  age  of  vesting. 

In  Re  Burton,  Banks  v.  Heaven,  supra,  Chitty,  J.,  came  to  the 
contrary  conclusion.  In  that  case  the  property  consisted  partly 
of  realty  and  partly  of  personalty ;  and  the  learned  judge  held 
that,  on  the  true  construction  of  the  will,  there  was  a  contingent 
right  to  the  income  of  the  personalty  ;  and,  while  distinguishing 
the  case  from  Re  Jeffery,  Burt  v.  Arnold,  supra,  he  expressed 
disapproval  of  the  above  stated  doctrine. 

In  Be  Adams,  A.  v.  A,,  1893,  1  Ch.  329,  North,  J.,  while 
adhering  to  his  decision  in  Re  Jeffenj,  held  that,  so  long  as  none 
of  the  children  had  attained  a  vested  interest,  the  income  could 
be  applied  for  the  maintenance  of  all.  This,  as  above  mentioned, 
seems  on  any  hypothesis  to  be  a  reasonable  deduction  from  the 
language  of  the  Act. 

In  Re  Holford,  H.  v.  H,,  1894,  3  Ch.  30,  in  the  C.  A.,  the 
difficulty  was  solved  by  holding  that  the  child  who  first  attains 
twenty- one,  does  not  acquire  any  vested  interest  in  the  whole 
fund,  but  only  iu  an  aliquot  share ;  and  therefore,  that  he  has 
no  right  to  more  than  his  aliquot  share  of  the  subsequent 
income.  It  follows,  that  the  others  can  subsequently  be  main- 
tained out  of  the  income  of  their  contingent  aliquot  shares, 
and  it  makes  no  difference,  if  the  class  is  liable  to  be  increased. 
(Re  Jeffery,  Arnold  v.  Burt,  1895,  2  Ch.  577.) 

In  Re  Wells,  W.  v.  IF.,  43  Ch.  D.  281,  an  infant  was  entitled 
to  the  income  of  two  funds  for  life,  to  the  one  absolutely,  and  to 
^  the  other  contingently.  The  trustees  provided  maintenance  out 
of  the  blended  income  of  both  funds,  without  discriminating 
between  them.  The  infant  attained  twenty -one,  and  thereupon 
the  contingent  life  interest  became  absolutely  vested  ;  and  the 
trustees  no  longer  had  any  discretion  to  discriminate.  It  was 
held  that  the  Court  would  now  exercise  the  lapsed  discretion  on 
their  behalf,  and  would  do  so  in  the  way  most  beneficial  to  the 
infant,  by  considering  the  whole  of  the  contingent  life  interest 
to  have  been  expended  in  maintenance. 
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As  to  the  evidence  of   proper   application  of   maintenance     c.  A.  1881. 
money,  see  Re  Evans,  Welch  v.  Channell,  26  Ch.  D.  58.  Sect.  «. 

The  trustees  must  exercise  the  discretion  given  to  them  as  to 
granting  maintenance,  and  must  not  blindly  pay  over  income  to 
a  guardian  as  such.  See  Wilson  v.  Turne)\  22.  Ch.  D.  521.  It 
would  be  proper  that  trastees  should  require  from  the  guardian 
at  least  the  outline  of  a  scheme  for  maintenance  and  education. 
A  fortioi^i,  where  trustees  are  empowered  to  pay  the  whole  or 
any  part  of  the  capital  to  a  parent  or  guardian,  they  must  not 
hand  over  any  capital  without  a  proper  exercise  of  their  discre- 
tion. {Dunning  v.  E.  of  Gainsborotigh,  W.  N.  1885,  p.  110  ;  54 
L.  J.  Ch.  991.) 

(2.)  The  trustees  shall  accumulate  all  the  residue 
of  that  income  in  the  way  of  compound  interest,  by 
investing  the  same  and  the  resulting  income  thereof 
from  time  to  time  on  securities  on  which  they  are 
by  the  settlement,  if  any,  or  by  law,  authorized  to 
invest  trust  money,  and  shall  hold  those  accumula- 
tions for  the  benefit  of  the  person  who  ultimately 
becomes  entitled  to  the  property  from  which  the 
same  arise  ;  but  so  that  the  trustees  may  at  any  time, 
if  they  think  fit,  apply  those  accumulations,  or  any 
part  thereof,  as  if  the  same  were  income  arising  in 
the  then  current  year. 

In  Re  Buckley,  22  Ch.  D.  583,  which  was  decided  under  the  cor- 
responding section  of  Lord  Cranworth's  Act,  it  was  held  that  the 
direction  to  accumulate  the  residue  of  the  income  for  the  benefit 
of  the  person  who  uliinmtely  becomes  entitled  to  the  property,  does 
not  apply  to  accumulations  of  income  arising  out  of  au  absolute 
gift  liable  to  be  defeated  by  death  under  twenty-one  years. 

Accumulations  of  income  may  under  this  section  be  applied  for 
past  maintenance.  {Per  Chitty,  J.,  Re  Pitts'  Settmt.y  Collins  v. 
J'itts,  W.  N.  1884,  pp.  225,  242.j 

The  words  in  sub-s.  (1),  '*  either  for  life,  or  for  any  greater 
interest,"  are  newly  added  in  this  Act.  A  corresjwndiug  addition 
was  required  in  the  present  sub-section,  which  has  not  been  made  ; 
with  the  result  that,  if  this  sub-section  should  be  held  to  apply 
to  the  case  of  an  infant  tenant  for  life,  the  acrcumulations  would 
go,  upon  a  literal  construction,  not  to  the  infant  himself,  but  to. 
the  "  person  who  tdtimately  becomes  entitled  to  the  fropcTty  "  from 
which  they  arise. 

Reading  together  the  language  of  sub-sects.  (1)  and  (2),  it 
becomes  apparent  that  the  suggestion  of  North,  J.,  in  Re  Wells, 
W.  V.  TT.,  43  Ch.  -D.  281,  at  p.  286,  that  perhaps  in  the  latter 
sub-sects,  the  word  "property"  might  not  mean  capital  exclu- 
sively, attributes  to  the  Act  an  intolerable  degree  of  looseness 
in  the  use  of  language.     In  Re  Humphreys,  H,  v.  Levett,  1893, 
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3  Ch.  1,  the  difficulty  was  got  over,  perhaps  in  the  best  way,  by 
holding  that  the  gifc  of  an  immediate  life  interest  by  a  testator 
contained  by  implication  a  declaration  that  sub-s.  (2)  should  not 
apply  to  the  construction  of  his  will,  and  that  the  sub-section  was 
accordingly  excluded  by  sub-s.  (8).  The  criticism  is  obvious,  that 
what  is  only  implied  cannot  properly  be  said  to  be  "expressed"; 
and  it  is  noteworthy  that  the  learned  judges  did  not  describe 
the  precise  manner  in  which  the  exclusion  was  supposed  to  be 
effected.  But  the  decision,  as  supplying  an  obvious  want,  would 
probably  be  sustained. 

(3.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument 
under  which  the  interest  of  the  infant  arises,  and 
shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  the  provisions  therein  contained. 

A  direction  that  the  intermediate  income  shall  be  accumulated 
is  not  such  an  expression  of  a  **  contrary  intention  "  as  to  prevent 
the  trustees  from  apply injr  it  for  maintenance  under  this  section. 
{Re  Thatcher,  26  Ch.  D.  426.) 

(4.)  This  section  applies  whether  that  instrument 
comes  into  operation  before  or  after  the  commence- 
ment of  this  Act. 


Sect.  44. 

Remedies  for 
recovery  of 
annaal  sums 
charged  on 
land. 


X. — Kentcharges  and  other  Annual  Sums. 

44. — (1-)  Where  a  person  is  entitled  to  receive 
out  of  any  land,  or  out  of  the  income  of  any  land, 
any  annual  sum,  payable  half-yearly  or  otherwise, 
whether  charged  on  the  land  or  on  the  income  of 
the  land,  and  whether  by  way  of  rentcharge  or  other- 
wise, not  being  rent  incident  to  a  reversion,  then, 
subject  and  without  prejudice  to  all  estates,  interests, 
and  rights  having  priority  to  the  annual  sum,  the 
person  entitled  to  receive  the  same  shall  have  such 
remedies  for  recovering  and  compelling  pa}Tnent  of 
the  same  as  are  described  in  this  section,  as  far  as 
those  remedies  might  have  been  conferred  by  the 
instrument  under  which  the  annual  sum  arises,  but 
not  further. 

On  the  jurisdiction  of  the  Court,  apart  from  this  enactment, 
see  Hamhro  v.  //.,  1894,  2  Ch.  694. 

If  the  annuity  is  chai'ged  upon  the  corpus  of  lands,  not  only 
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upon  the  income,  the  Court  has  jurisdiction,  apart  from  this     c.  A.  1881, 
enactment,  to  sell  or  mortgage  in  order  to  raise  arrears.     (Be      Sect.  44. 
Tucker,  T.  v.  T„  1893,  2  Ch.  323.) 

Where  a  rentcharge  is  secured  by  a  term  of  years,  the  owner  is 
not  entitled  to  have  arrears  raised  by  a  sale  of  the  inheritance  ; 
his  remedy  is  confined  to  having  the  arrears  raised  by  means  of 
the  term.     (Blackbume  v.  Hope-Edwardes,  1901,  1  Ch.  419.) 

By  18  &  19  Vict.  c.  15,  s.  12,  all  life  annuities  or  rent- 
charges  granted  otherwise  than  by  marriage  settlement  (or  by 
will,  see  s.  14)  are  void  as  against  purchasers,  <fec.,  unless 
registered. 

The  words  of  the  present  sub-section,  "or  out  of  the  income 
of  any  land,"  seem  to  include  the  case  of  an  annuity  secured 
upon  a  rent  incident  to  a  reversion  ;  for  such  annuity  is  not 
incident  to  a  reversion. 

It  sometimes,  though  not  often,  happens  that  a  legal  rent- 
charge  is  vested  in  an  infant  by  a  settlement.  In  such  cases  the 
rentcharge  should  be  declared  to  be  payable  to  the  trustees 
during  the  infancy,  and  they  will  then  be  able  to  exercise  the 
statutory  powers  conferred  by  this  section. 

Kent  is  divided  by  Littleton  (s.  213)  into  rent  stei'vice,  rent- 
charge,  and  rent  seek. 

Rent  service  includes  rent  incident  to  tenure,  commonly  called 
chief  rent  or  quit  rent,  and  rent  incident  to  a  reversion  ;  and  it 
may  be  distrained  for  by  the  common  law.  This  is  the  proper 
.  meaning  of  the  phrase  "  fee  farm  rent "  ;  though  it  is  now  often 
used  to  mean  a  rentcharge  in  fee  simple  created  by  way  of  con- 
sideration on  the  sale  of  lands  at  the  present  day :  it  being  in 
some  parts  of  the  country  a  common  practice  to  sell  lands  in  con- 
sideration of  such  a  rentcharge  instead  of  a  lump  sum.  Rent 
granted  in  consideration  of  the  enfranchisement  of  copyholds,  by 
virtue  of  fi  «k  7  Vict.  c.  23,  s.  2,  is  thereby  expressly  declared  to 
be  rent  service,  and  to  be  parcel  of  and  appendant  and  appur- 
tenant to  the  manor  of  which  the  enfranchised  copyholds  were 
parcel.  Only  the  king  has  had  power,  since  Quia  Fmpiores  (18 
Edw.  1)  to  reserve  a  rent  incident  to  tenure  ;  ie,,  to  tenure,  as 
distinguished  from  and  unaccompanied  by  any  reversion,  which 
is  tenure  in  fee  simple.  (Fitzh.  N.  B.  210  C.)  But  the  reserva- 
tion of  a  rent  upon  a  conveyance  in  fee  will  be  construed  as 
creating  a  rent,  ie.,  a  rentcharge  or  rent  seek.  (Per  curiam, 
Kewcomb  v.  Harvey,  Carth.  IGl,  at  p.  162.)  As  to  the  reserva- 
tion of  chief  rents  before  the  statute,  see  Litt.  sect.  21 G.  Rent- 
charge  is  a  rent  issuing  out  of  land,  which  is  not  incident  to 
the  tenure  or  to  the  reversion  upon  any  estate  of  the  person  liable 
to  pay  it,  but  is  made  distrainable  by  express  contract  ("by 
force  of  the  writing  only,  and  not  of  common  right."  Litt. 
sect.  217).  Rent  seek  was  a  rent  similar  to  the  latter,  but  not 
distrainable  {ibid,) ;  and  might  arise  (1)  by  the  jrrant  of  a  rent- 
charge  uDaccompanied  by  a  power  of  distress ;  (2)  by  the  sever- 
ance of  a  rent  service  from  the  tenure,  or  the  reversion,  to  which 
it  was  incident ;  or  (3)  by  the  release  of  a  power  of  distress 
which  once  existed.     (Shep.  T.  253.) 
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C.  A.  1881,  A  rent  granted  for  equality  of  partition  among  coparceners 
Beet.  44.  is  distrain  able  at  common  law,  without  any  express  power  of 
distress.     (Finch,  Law,  p.  156.) 

Rents  seek  were  made  distrainable  by  4  Geo.  2,  c.  28,  s.  5, 
which  is  still  in  force. 

The  effect  of  the  last-mentioned  Act,  and  of  the  present 
section,  is,  that  rents  are  now  most  obviously,  in  reference  to  the 
essential  distinctions  between  them,  divisible  into — (1)  chief 
rents  ;  (2)  rentcharges  ;  and  (3)  rents  incident  to  a  reversion. 

A  rentcharge  may  be  granted  out  of  a  term  of  years.  (Co. 
Litt.  147  b.)     It  is  a  chattel  interest.     (1  Prest.  Abstr.  358.) 

(2.)  If  at  any  time  the  annual  sum  or  any  part 
thereof  is  unpaid  for  twenty-one  days  next  after  the 
time  appointed  for  any  payment  in  respect  thereof, 
the  person  entitled  to  receive  the  annual  sum  may 
enter  into  and  distrain  on  the  land  charged  or  any 
part  thereof,  and  dispose  according  to  law  of  any 
distress  found,  to  the  intent  that  thereby  or  otherwise 
the  annual  sum  and  all  arrears  thereof,  and  all  costs 
and  expenses  occasioned  by  non-payment  thereof, 
may  be  fully  paid. 

Of  course  it  is  necessary,  in  order  that  a  distress  may  be 
lawful,  that  the  title  of  the  terre-tenant  shall  be  subject  to  the 
title  to  the  rentcharge.  {Cannon  v.  Turner,  1  Roll.  Abr.  669, 
pi.  32,  33.) 

(3.)  If  at  any  time  the  annual  sum  or  any  part 
thereof  is  unpaid  for  forty  days  next  after  the  time 
appointed  for  any  payment  in  respect  thereof,  then, 
although  no  legal  demand  has  been  made  for  pay- 
ment thereof,  the  person  entitled  to  receive  the 
annual  sum  may  enter  into  possession  of  and  hold 
the  land  charged  or  any  part  thereof,  and  take  the 
income  thereof,  until  thereby  or  otherwise  the  annual 
sum  and  all  arrears  thereof  due  at  the  time  of  his 
entry,  or  afterwards  becoming  due  during  his  con- 
tinuance in  possession,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  are 
fully  paid  ;  and  such  possession  when  taken  shall  be 
without  impeachment  of  waste. 

It  is  conceived  that  the  owner  of  a  rentcharge  granted  by 
a  tenant  in  fee  simple,  has  power  under  this  sub-section  to  expel 
from  actual  possession  a  tenant  for  years  holding  under  a  demise 
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subsequent  to  the  rentcharg:e.     This  power  is  a  remedy  which     C.  A.  1881, 

"  might  have  been  conferred  by  the  instrument  under  which  the       ^^^'  ^ 

annual  sum  arises  "  ;  see  sub-s.  (i.),  sifjTra ;  and  the  fact  that  by 

8.  2,  sub-s.  (iii.),  ante,  "  possession  includes  receipt  of  income," 

does  not  prevent  it  from  also  including  possession.   But  the  remedy 

will  probably  be  exercised  by  giving  such  tenant  notice  to  pay 

over  his  rent. 

(4.)  In  the  like  case  the  person  entitled  to  the 
annual  charge,  whether  taking  possession  or  not, 
may  also  by  deed  demise  the  land  charged,  or  any 
part  thereof,  to  a  trustee  for  a  term  of  years,  with 
or  without  impeachment  of  waste,  on  trust,  by  mort- 
gage, or  sale,  or  demise,  for  all  or  any  part  of  the 
term,  of  the  land  charged,  or  of  any  part  thereof,  or 
by  receipt  of  the  income  thereof,  or  by  all  or  any  of 
those  means,  or  by  any  other  reasonable  means,  to 
raise  and  pay  the  annual  sum  and  all  arrears  thereof 
due  or  to  become  due,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  or 
incurred  in  compelling  or  obtaining  payment  thereof, 
or  otherwise  relating  thereto,  including  the  costs  of 
the  preparation  and  execution  of  the  deed  of  demise, 
and  the  costs  of  the  execution  of  the  trusts  of  that 
deed  ;  and  the  surplus,  if  any,  of  the  money  raised, 
or  of  the  income  received,  under  tha  trusts  of  that 
deed  shall  be  paid  to  the  person  for  the  time  being 
entitled  to  the  land  therein  comprised  in  reversion 
immediately  expectant  on  the  term  thereby  created. 

This  enactment  was  doubtless  intended  to  supersede  the 
necessity  for  the  creation  of  terms  of  years  to  secure  jointure 
rentcharges  in  settlements,  and  the  insertion  of  powers,  in 
favour  of  future  tenants  for  life,  to  limit  terms  to  secure  future 
jointures.  But  there  is  this  distinction  between  the  two  cases : 
that  in  settlements  a  life  estate  is  never  limited,  except  to  persons 
already  in  being ;  and,  therefore,  no  diflSculty  can  arise,  with 
respect  to  any  use  limited  by  them,  under  the  law  relating  to 
perpetuities.  But  when  a  provision  of  this  nature  is  made 
applicable  to  rentcharges  generally,  the  question  of  remote- 
ness arises.  In  the  case  of  a  rentcharge  limited  in  fee  simple, 
the  question  arises  whether,  since  the  terms  to  be  created 
under  this  section  are  interests  in  the  nature  of  uses  to  arise 
upon  a  contingency,  which  contingency  is  not  such  as  must 
necessarily  happen  within  the  time  limited  by  the  rule  against 
perpetuities,  the  power  is  not  simply  void.  By  virtue  of  sub-s.  (1), 
supra,  the  power  will  have  no  greater  validity  than  it  would  have 
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C.  A.  1881,     had  if  it  had  been  conferred  by  the  instrument  creating  the  rent- 
Sect.  44. '     charge.    But  the  contrary  seems  to  be  assumed,  in  8.  L.  Act, 
1890,  s.  9,  p.  331,  posty  with  regard  to  the  rentcharges  there 
referred  to. 

(5.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument 
under  which  the  annual  sum  arises,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to 
the  provisions  therein  contained. 

(6.)  This  section  applies  only  where  that  instru- 
ment comes  into  operation  after  the  commencement 
of  this  Act. 

It  must  be  remembered  that  rentcharges  created  by  appoint- 
ment might  be  held  to  date  from  the  creation  of  the  power,  not 
from  its  exercise.  The  Act  cannot  be  safely  relied  upon  where 
the  instrument  creating  the  power  was  executed  before  the 
commencement  of  the  Act. 

With  regard  to  annuities  charged  upon  income,  the  question 
often  arises,  whether,  on  a  deficiency  in  some  years,  it  can  be 
made  good  out  of  a  subsequent  surplus  ;  as  to  which  see  Stelfox 
V.  Stigdm,  Johns.  234  ;  Birch  v.  Sherrat,  L.  R.  2  Ch.  644. 


Sect.  45. 

Redemption 
of  quit  rents 
and  other 
perpetual 
charges. 


45. — (1-)  Where  there  is  a  quit  rent,  chief-rent, 
rentcharge,  or  other  annual  sum  issuing  out  of  land 
(in  this  section  referred  to  as  the  rent),  the  Copyhold 
Commissioners  shall  at  any  time,  on  the  requisition  of 
the  owner  of  the  land,  or  of  any  person  interested 
therein,  certify  the  amount  of  money  in  consideration 
whereof  the  rent  may  be  redeemed. 

For  the  division  of  rents,  see  note  on  s.  44,  sub-s.  (1),  ante. 
The  Copyhold  Commissioners  were  merged  in  the  Land 
Commissioners  for  England,  constituted  by  S.  L.  Act,  1882  ; 
see  8.  48  of  that  Act,  p.  288,  post.  The  functions  of  the  Land 
Commissioners  for  England  have  now  been  transferred  to  the 
Board  of  Agriculture,  constituted  by  the  Board  of  Agriculture 
Act,  1889,  52  &  53  Yict.  c.  80. 

(2.)  Where  the  person  entitled  to  the  rent  is 
absolutely  entitled  thereto  in  fee  simple  in  posses- 
sion, or  is  empowered  to  dispose  thereof  absolutely, 
or  to  give  an  absolute  discharge  for  the  capital 
value  thereof,  the  owner  of  the  land,  or  any  person 
interested  therein,  may,  after  serving  one  month's 
notice  on  the  person  entitled  to  the  rent,  pay  or 
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tender  to  that  person  the  amount  certified  by  the    c.  a.  issi,  * 


Commissioners. 

This  section  seems  not  to  apply  where  the  person  entitled  is 
under  any  disability.  Coverture  is  not  for  this  purpose  a  dis- 
ability, in  the  case  of  women  married  after  the  Slst  December, 
1882,  or,  so  far  as  regards  "rents"  held  by  a  subsequently 
accruing  title,  in  the  case  of  women  married  before  that  date. 
(See  the  M.  W.  P.  Act,  1882,  sects.  2,  ^,po8L) 

If  a  rent  in  fee  simple  should  be  included  in  a  settlement, 
the  question  may  arise  whether  the  tenant  for  life  is  a  person 
"  empowered  to  dispose  thereof  absolutely  "  within  the  meaning  of 
this  sub-section.  Though  he  has  power  to  sell  the  rentcharge, 
he  is  not  the  person  to  whom  a  payment  or  tender  of  the 
purchase-money  should  be  made.  (See  S.  L.  Act,  1882,  s.  22, 
p.  245,  post.) 

(3.)  On  proof  to  the  Commissioners  that  payment 
or  tender  has  been  so  made,  they  shall  certify  that 
the  rent  is  redeemed  under  this  Act ;  and  that  certi- 
ficate shall  be  final  and  conclusive,  and  the  land 
shall  be  thereby  absolutely  freed  and  discharged' 
from  the  rent. 

If,  on  the  tender,  acceptance  is  refused,  the  section  does  not 
expressly  oblige  the  owner  of  the  land,  when  the  rent  has  been 
reaeemed,  to  pay  the  "capital  value"  to  the  person  formerly 
entitled  to  the  rent ;  but  this  will  probably  be  inferred  from  the 
general  tenor. 

The  land  will,  of  course,  be  discharged  only  in  so  fai*  as  the 
person  to  whom  the  tender  is  made  was  entitled  to  dispose  of  the 
rent.  It  cannot  be  supposed  that  the  Board  of  Agriculture  is  to 
investigate  and  finally  adjudicate  upon  the  title. 

(4.)  Every  requisition  under  this  section  shall  be 
in  writing ;  and  every  certificate  under  this  section 
shall  be  in  writing,  sealed  with  the  seal  of  the 
Commissioners. 

(5.)  This  section  does  not  apply  to  tithe  rent- 
charge,  or  to  a  rent  reserved  on  a  sale  or  lease,  or 
to  a  rent  made  payable  under  a  grant  or  licence  for 
building  purposes,  or  to  any  sum  or  payment  issuing 
out  of  land  not  being  perpetual. 

**  Rent  reserved  on  a  sale  "  seems  to  mean  a  rentcharge  created 
on  occasion  of  a  pale,  in  whole  or  part  discharge  of  the  con- 
sideration therefor ;  though  such  a  creation  is  not  properly 
stvled  a  reservation.  The  only  rent  which  admits  in  strictness 
of  being  **  reserved,"  is  rent  incident  to  a  reversion  ;  which  can 

C.  E 
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.   c.  A.  1881,     never   be  "  perpetual,"  because    no  particular   estate    can    be 
Sect.  45.       perpetual. 

Kentcharges  may  lawfully  be  created  upon  a  sale  for  full  and 
hondfide  valuable  considerations  of  land  to  charitable  uses.  See 
27  &  28  Vict.  c.  13,  s.  4  ;  now  repealed,  and  replaced  by  the 
Mortmain  and  Charitable  Uses  Act,  1888,  s.  4,  sub-s.  (5).   . 

(6.)  This  section  applies  to  rents  payable  at  or 
created  after,  the  commencement  of  this  Act. 
(7.)  This  section  does  not  extend  to  Ireland. 


XI. — PovsTERs  OF  Attorney. 

Beet.  46.  46. — (!•)  The  donee  of  a  power  of  attorney  may, 
Execution  if  he  thinks  j&t,  execute  or  do  any  assurance,  instru- 
of'attora^^'  ment,  or  thing  in  and  with  his  own  name  and 
signature  and  his  own  seal,  where  sealing  is  required, 
by  the  authority  of  the  donor  of  the  power ;  and 
every  assurance,  instrument,  and  thing  so  executed 
and  done  shall  be  as  effectual  in  law,  to  all  intents, 
as  if  it  had  been  executed  or  done  by  the  donee  of 
the  power  in  the  name  and  with  the  signature  and 
seal  of  the  donor  thereof. 

(2.)  This  section  applies  to  powers  of  attorney 
created  by  instruments  executed  either  before  or 
after  the  commencement  of  this  Act. 

Sections  8  and  9  of  Conv.  Act,  1882,  and  s.  28  of  the  Trustee 
Act,  1898,  must  be  read  in  connection  with  this  and  the  two 
following  sections.  The  following  is  an  outline  of  the  salient 
points  in  these  enactments  : — 

1.  The  present  section  permits  execution  in  the  name,  &c.,  of 

the  attorney. 

2.  Sect.   47,  in  all  lonA  fide  dealings,  whether  with  or  by 

attorneys,  protects  the  person  so  dealing,  although  the 
power  of  attorney  may,  without  the  knowledge  of  such 
person,  have  been  determined  by  the  death,  <fec.,  of  the 
principal. 

3.  Sect.  28  of  the  Trustee  Act,  1898,  protects  a  trustee  acting 

or  paying  money  in  reliance  upon  a  power  of  attorney, 
notwithstanding  its  previous  revocation,  unless  the  trustee 
had  notice  thereof. 

4.  Sect.  8  of  the  Conv.  Act,  1882,  validates  in  favour  ofpurckasers^ 

acts  done  under  a  power  of  attorney  given  for  valuable 
consideration,  and  in  the  instrument  creating  it  estpressed 
to  he  irrevocable.  This  does  not  depend  upon  the  absence 
of  notice. 

5.  Sect.  9  of  the  same  Act  validates  in  favour  of  purchasers^ 
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acts  done  under  any  power  of  attorney  (not  necessarily     c.  A.  1881, 
given  for  valuable  consideration)  which  in  the  instrument       Sect.  46. 
creating  it  is  expressed  to  be  ivrevocahleforafixed  specified 
time  not  exceeding  one  year  from  the  date.     This  also  does 
not  depend  upon  the  absence  of  notice. 
6.  Sect.  48  of  the  present  Act  permits  powers  of  attorney  to 

be  deposited  at  the  Central  OflSce  of  the  Supreme  Court. 
A  power  of  attorney  is,  at  common  law,  under  ordinary 
circumstances,  revocable  at  will,  and  is  ipso  facto  revoked  by  the 
death  of  the  principal.  But  a  licence  to  do  an  act,  lawful  in 
itself,  but  which  the  licensee  is  by  condition  restrained  from 
doing,  as,  for  example,  a  licence  to  a  lessee,  restrained  by  condi- 
tion fi-om  assigning,  to  assign,  is  not  revoked  by  the  death  of  the 
licensor.    (Co.  Litt.  52  b,  ad  fin.) 

Bare  authorities  or  powers  cannot  be  delegated  to  an  attorney, 
and  an  executor  having  authority  to  sell  or  lease  cannot  appoint 
an  attorney  for  the  purpose.  Nor  can  an  attorney  himself  act 
by  an  attorney  ;  nor  can  a  person  enabled  to  do  a  thing  only  by 
Sftecial  custom  (as  an  infant  to  make  a  feoffment  by  the  custom 
of  gavelkind)  do  it  by  attorney.  (See  Combe's  Case^  9  Rep.  75, 
at  p.  76.) 

An  attorney  may  be  appomted  for  a  special  purpose,  such  as 
to  make  or  take  livery  of  seisin  (Co.  Litt.  52  a^ ;  and  generally  a 
man  can  do  by  attorney  what  he  can  do  in  nis  own  right.  A 
copyholder  may  surrender  or  be  admitted  by  attorney.  A  man 
may  execute  a  deed  by  attorney,  and  may  constitute  an  attorney 
with  a  general  power  to  sell  his  lands  and  goods,  or  to  sue  in 
omnibus  causis  motis  et  movendis.  (1  Salk.  96.)  The  same  rules 
now  extend  to  married  women,  so  far  as  they  are  applicable. 
(See  s.  40,  and  note  thereon,  p.  115,  ante,) 

Persons  who  for  other  purposes  are  disabled  in  law  may  com- 
monly be  attorneys,  for  the  purpose  of  delivering  seisin  on  a 
feoffment.    (Co.  Litt.  52  a.) 

The  authority  must  be  strictly  pursued  ;  and,  therefore,  one  of 
two  joint  attorneys  cannot  act  alone  ;  and  if  one  dies  the  power 
does  not  survive,  nor  can  one  act  on  the  refusal  of  his  co-attorney, 
nor  can  an  authority  given  to  three  jointly  or  severally  be  executed 
by  two  jointly.     (Co.  Litt.  112  b,  118  a,  181  b.) 

An  authority  to  sell  as  attorney,  does  not  include  authority  to 
pledge.    (Coondoo  v.  Watson^  9  App.  Cas.  561.) 

Formerly,  if  an  attorney  acted  in  his  own  name,  not  expressing 
that  he  was  acting  as  attorney,  the  act  was  void  ;  and  therefore 
if  an  attorney,  having  authority  to  execute  leases,  purported  to 
make  a  lease  in  his  own  name,  it  was  void.  (9  Rep.  76  b,  77  a.) 
In  Frontin  v.  Small,  2  Lord  Raym.  1418;  1  Stra.  705,  it  was  even 
held  that  a  lease  executed  by  an  attorney  in  his  own  name, 
though  expressed  to  be  "  for  and  in  the  name  of"  the  principal, 
was  void,  and  that  no  action  on  the  covenants  lay  against  the 
attorney.  The  present  section  alters  the  law  in  this  respect.  But 
the  Courts  had  shown  a  tendency  to  modify  their  extreme  rigour  ; 
and  to  hold  that,  so  long  as  the  act  was  done  by  the  attorney 
substantially  as  the  act  of  the  principal,  not  as  his  own  act,  it 
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C.  A.  1881, 
Sect.  46. 


was  snfficient.  In  Wtlks  v.  Back,  2  East,  142,  the  signature 
"  For  J.  B.  {the  principal)  M.  W.  {the  attorney),''  was  held  suflB- 
cient. 

Before  the  enactment  of  this  section  a  lease  conld  be  executed 
on  behalf  of  a  lunatic  by  the  committee,  using  his  own  name 
and  seal.     {Lawrie  v.  Lees,  7  App.  Cas.  19.) 

A  lease  made  by  an  agent  of  a  lessor  must  be  executed  in  the 
name  of  the  lessor  ;  otherwise  the  agent  may  be  held  personally 
liable,  even  though  the  instrument  should  be  expressed  to  be 
made  "  for  and  on  behalf  of"  the  principal.  {Norton  v.  Eerron, 
1  C.  &  P.  648  ;  Ry.  &  M.  229  ;  Tanner  v.  Christian,  4  E.  &  B. 
591.)    This  seems  still  to  be  the  law. 

As  regards  copyholds,  an  attorney  may  surrender  either  in  his 
own  name  or  in  the  name  of  his  principal.  (Scriv.  Cop.  4th  ed. 
p.  128.) 

The  principal  and  not  the  attorney  ought  still  to  be  named 
party  to  a  deed  executed  under  a  power  of  attorney.  And 
though,  by  virtue  of  the  present  section,  the  execution  will  be 
valid  if  the  attorney  should  execute  in  his  own  name,  this  course 
would  be  inconvenient.  The  practice  formerly  in  use  ought  to 
be  continued.     (See  Re  Whitley,  &c.,  82  Ch.  D.  837.) 

As  to  the  execution  of  deeds  by  attorneys  on  behalf  of  com- 
panies registered  under  the  Companies  Acts,  see  the  Companies 
Act,  1862,  25  &  2G  Vict.  c.  89,  s.  55,  and  the  Companies  Seals 
Act,  1864,  27  &  28  Vict.  c.  19,  s.  7. 


Sect.  47. 

Payment  by 

[jqu.  or  to] 
attorney 
under  power 
without  notice 
of  death,  &c. , 
good. 


47- — (1-)  Any  person  making  or  doing  any  pay- 
ment or  act,  in  good  faith,  in  pursuance  of  a  power 
of  attorney,  shall  not  be  liable  in  respect  of  the  pay- 
ment or  act  by  reason  that  before  the  payment  or  act 
the  donor  of  the  power  had  died  or  become  lunatic, 
of  unsound  mind,  or  bankrupt,  or  had  revoked  the 
power,  if  the  fact  of  death,  lunacy,  unsoundness  of 
mind,  bankruptcy,  or  revocation  was  not  at  the  time 
of  the  payment  or  act  known  to  the  person  making 
or  doing  the  same. 

See  also  the  Trustee  Act,  1893,  s.  23,  p.  380,  post.  The  present 
section  is  not  repealed,  and  perhaps  reiers  only  to  persons  acting 
in  their  own  right. 

The  phrase,  ''^  shall  not  he  liable  in  respect  of  the  payment,** 
seems  to  mean,  that  he  shall  not  he  liable  to  pay  the  money  a 
second  time,  after  having  once  paid  it  under  such  circumstances 
as,  in  the  absence  of  the  contingencies  specified  in  this  sub- 
section, would  have  given  him  a  good  discharge. 

(2.)  But  this  section  shall  not  affect  any  right 
against  the  payee  of  any  person  interested  in  any 
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money  so  paid ;  and  that  person  shall  have  the  like    c.  a.  issi, 
remedy  against  the  payee  as  he  would  have  had  __^!!!i!!l_ 
against  the   payer  if  the  payment  had   not  been 
made  by  him. 

(3.)  This  section  applies  only  to  payments  and  acts 
made  and  done  after  the  commencement  of  this  Act. 

The  marginal  note  seems  to  be  incomplete.  The  phrase  "  in 
pursuance  of  a  power  of  attoraey,"  which  is  copied  with  a  slight 
variation  from  Lord  St.  Leonards*  Act,  1859,  22  &  23  Vict.  c.  85, 
8.  26,  would  naturally  apply  only  to  acts  done  by  the  attorney, 
not  to  the  acts  of  persons  dealing  with  him.  But  attorneys  often 
receive  money,  while  they  comparatively  seldom  pay  it.  If 
payments  made  to  attorneys  should  be  held  not  to  come  within 
this  section,  its  provisions  will  have  little  practical  effect.  The 
words  were  probably  meant  to  include  all  dealings  with,  or  by, 
an  attorney,  in  reliance  upon  the  validity  of  a  power.  This  view 
is  strengthened  by  the  language  of  sub-s.  (2). 

The  section  extends  the  protection  which  by  Lord  St.  Leonards* 
Act,  8.  26,  is  given  to  trustees,  executors,  and  administrators 
acting  h(ni&  fide  in  pursuance  of  a  power  of  attorney,  so  as  to 
apply  generally ;  and  it  provides  for  lunacy,  unsoundness  of 
mind,  and  bankruptcy,  in  addition  to  death  and  revocation ; 
and  in  the  saving  clause  (sub-s.  2)  it  substitutes  the  rights 
of  persons  "interested  in*'  for  those  of  persons  ''entitled  to*' 
money  paid. 

By  virtue  of  the  present  section,  a  purchaser  is  not  now  con- 
cerned, provided  that  there  is  a  valid  contract  binding  upon  the 
vendor  and  his  estate,  to  ascertain,  before  paying  or  parting 
with  the  final  control  over  his  purchase-money,  that  the  vendor 
survived  the  date  of  the  execution  of  a  conveyance  which  he  has 
executed  by  attorney,  unless  the  conveyance  is  intended  to  pass 
a  legal  estate.  If  the  conveyance  comprises  only  an  equitable 
estate,  or  such  an  interest  as  a  share  of  residue,  a  valid  receipt 
for  the  purchase-money  is  all  that  is  essential  to  the  purchaser's 
title.  But  the  purchaser  cannot  pay,  if  he  has  actual  notice  that 
the  vendor  did  not  survive.  By  Conv.  Act,  1882,  sects.  8  and  9, 
p.  186,  posty  the  power  may,  in  the  instrument  creating  it,  be 
expresscKi  to  be  irrevocable,  either  absolutely  (if  given  for  valuable 
consideration)  or  for  a  fixed  time  not  exceeding  a  year  (whether 
given  for  value  or  not)  ;  in  which  case  a  purchaser  seems  not  to 
be  prejudicially  affected  even  by  actual  notice  that  the  vendor 
did  not  so  survive,  or  by  actual  notice  of  any  other  fact  which 
would  otherwise  have  revoked  the  power. 

In  the  case  of  these  irrevocable  powers,  it  would  seem  that, 
after  the  death  of  the  vendor,  a  conveyance  executed  by  the 
attorney  would  be  valid  in  equity,  independently  of  the  question 
whether  it  was  preceded  by  a  valid  contract  binding  upon  the 
vendor  and  his  estate  ;  and  the  exceedingly  strong  language  of 
8.  8,  sub-secta  (i.)  and  (ii.),  and  s.  9,  sub-sects,  (i.)  and  (ii.),  of 
Conv.  Act,  1882,  suggests  the  conclusion,  that  such  a  conveyance 
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c.  ii.  1881,     would  eyen  avail  to  pa8s  a  legal  estate.    Bat  that  conclusion 
^^^-  ^*^-      would  involve  grave  inconveniences,  and  in  the  absence  of  judicial 
decision,  it  could  not  in  practice  be  relied  upon. 


Seot.  48. 

Deposit  of 

original 

instnimentRy 

creating 

powers  of 

attorney. 


48. — (!•)  An  instrument  creating  a  power  of 
attorney,  its  execution  being  verified  by  afl&davit, 
statutory  declaration,  or  other  sufl&cient  evidence, 
may,  with  the  afl&davit  or  declaration,  if  any,  be 
deposited  in  the  Central  Oflfice  of  the  Supreme  Court 
[of  Judicature]. 

(2.)  A  separate  file  of  instruments  so  deposited 
shall  be  kept,  and  any  person  may  search  that  file, 
and  inspect  every  instrument  so  deposited,  and  an 
ofl&ce  copy  thereof  shall  be  delivered  out  to  him  on 
request. 

(3.)  A  copy  of  an  instrument  so  deposited  may  be 
presented  at  the  oflfice,  and  may  be  stamped  or 
marked  as  an  oflfice  copy,  and  when  so  stamped  or 
marked  shall  become  and  be  an  oflfice  copy. 

(4.)  An  oflfice  copy  of  an  instrument  so  deposited 
shall  without  further  proof  be  suflficient  evidence  of 
the  contents  of  the  instrument  and  of  the  deposit 
thereof  in  the  Central  Oflfice. 

The  deposit  of  a  document  purporting  to  be  a  power  of  attorney 
at  the  Central  OflSce  of  course  gives  it  no  validity  or  authenticity 
which  it  would  not  otherwise  have  bad  ;  and  office  copies  will 
only  prove  (1)  the  fact  that  a  certain  document  was  deposited ; 
(2)  the  fact  that  it  contains  such  and  such  mattera. 

(5.)  General  Rules  may  be  made  for  purposes  of 
this  section,  regulating  the  practice  of  the  Central 
Oflfice,  and  prescribing,  with  the  concurrence  of  the 
[Commissioners  of  Her  Majesty's]  Treasury,  the  fees 
to  be  taken  therein. 

The  words  in  square  brackets  in  pub-s.  (1)  and  (5)  are  repealed 
by  the  Statute  Law  Revision  Act,  1898. 

(6.)  This  section  applies  to  instruments  creating 
powers  of  attorney  executed  either  before  or  after 
the  commencement  of  this  Act. 

The  practice  of  filing  instruments  under  this  section  has  become 
common. 

For  the  only  rule  hitherto  made  under  this  section,  see  App,  I., 
post. 
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Xn. — Construction   and    Effect   of   Deeds    and 
OTHER  Instruments. 


C.  ii.  1881, 
Seot.  49. 


49. — (!•)  It  is  hereby  declared  that  the  use  of  sect.  49. 
the  word  grant  is  not  necessary  in  order  to  convey  Y^^  ^^  y^^^ 
tenements  or  hereditaments,  corporeal  or  incorporeal.  nec^Ly  "'^ 

(2.)  This  section  applies  to  conveyances  made 
before  or  after  the  commencement  of  this  Act. 

Operative  words  in  deeds  are  in  modern  times  construed 
liberally,  so  as  to  give  effect  to  the  intention  of*  the  parties  as  far 
as  possible.  "  Benigne  faciend(E  sunt  inferprefalumes  churtarum^ 
propter  simplicitatem  laicarum,  ut  res  niagis  valeat  qmm  pereaL 
Verba  inteniioni  et  non  e  contra  deheni  mservire.  Deeds  intended, 
and  made,  to  operate  one  way,  may  operate  another  way,  if  the 
intention  of  the  parties  cannot  take  place  unless  they  oj)erate  a 
different  way  from  what  they  were  intended.  Judges  ought  to 
be  curious  and  subtle  to  invent  reasons  and  means  to  make  acts 
effectual,  according  to  the  just  intention  of  the  parties.  More 
consideration  is  to  be  bad  for  the  substance,  to  wit,  the  passing 
of  the  estate  according  to  the  intent  of  the  parties,  than  the 
shadow,  to  wit,  the  manner  of  passing  it."  (1  Prest.  Conv.  182, 
citing  the  judgment  of  the  Court  of  C.  P.  in  Roe  v.  Tranmarr^ 
Willes,  082,  at  p.  684.)  The  cases  are  collected  in  the  notes  to 
Chester  v.  Wiltan,  2  Wms.  Saund.  96. 

Previously  to  the  passing  of  this  Act  the  word  *'  grant "  was 
not  necessary  to  pass  things  lying  in  grant  {Shove  v.  Pmcke,  5 
T.  R.  124,  310  ;  Haggerston  v.  Hanhury,  5  B.  &  C.  101) ;  and 
now,  by  the  8  &  9  Vict.  c.  106,  s.  2,  all  corporeal  tenements  and 
hereditaments,  as  regards  the  conveyance  of  the  immediate  free- 
hold thereof,  are  deemed  to  lie  in  grant  as  well  as  in  livery. 
The  word  **  grant  "  will  still  be  appropriate,  where  it  is  intended 
to  imply  covenants  declared  by  statute  to  be  implied  by  its  use. 
(See  the  Lands  Clauses  Act,  1845,  8  Vict  c.  18,  s.  132.) 

The  word  '*  grant "  (coticessi)  was  always  one  of  the  largest 
and  most  beneficial  to  the  purchaser  that  could  be  used,  and  was 
suitable  to  every  kind  of  assurance.  (Co.  Litt.  801  b.)  The 
propriety  of  superseding  it  in  practice  by  the  word  "  convey  "  is 
very  questionable. 

50. — (1-)  Freehold  land,  or  a  thing  in  action,      sect.  50. 
may  be  conveyed  by  a  person   to   himself  jointly  Conveyance 
with  another  person,  by  the  like  means  by  which  it  hu^siiir&c.^ 
might  be  conveyed  by  him  to  another  person ;  and 
may,  in  like  manner,  be  conveyed  by  a  husband  to 
his  wife,  and  by  a  wife  to  her  husband,  alone  or 
jointly  with  another  person. 
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c.  A.  1881,        (2.)  This  section  applies  only  to  conveyances  made 
^^^-  ^^-      after  the  commencement  of  this  Act. 

By  the  common  law,  husband  and  wife  are  regarded  as  only 
one  person  :  and  therefore  no  conveyance  of  property  which 
was  appropriate,  as  between  other  people,  to  convey  inter  vivos^ 
could  take  effect  from  the  husband  to  the  wife.  The  wife  could 
not  convey  to  her  husband,  partly  for  the  same  reason,  but  also 
because,  being  under  coverture,  she  could  not  convey  at  all. 
But  the  husband  could  declare  a  trust  in  his  wife's  favour ;  and 
therefoie  he  could  convey  freeholds  to  her  by  conveyance  operat- 
ing under  the  Statute  of  Uses.  And  by  the  same  artifice  he 
could  convey  freeholds  to  himself  jointly  with  any  other  person 
or  persons.  Also  a  wife  could,  in  conjunction  with  her  husband, 
be  a  party  to  an  action  ;  and  therefore  she  could  be  a  party  to 
levying  a  fine  or  suffering  a  common  recovery,  where  the  rules 
as  to  parties  were  the  same  as  in  real  actions.  Such  fine  or 
recovery  would  bind  the  wife  by  estoppel ;  and  therefore,  in  all 
cases  where  (as  in  claims  to  dower)  an  estoppel  was  equivalent 
to  a  conveyance,  a  married  woman  could,  at  common  law,  convey 
by  this  means.  Such  a  fine,  taking  effect  only  by  estoppel  at 
common  law,  needed  no  assistance  from  the  statutes  of  fines,  and 
was  therefore  good  without  proclamations. 

In  the  case  of  freeholds  the  present  section  obviates  the 
necessity  of  conveying  to  a  grantee  to  uses. 

Lord  St.  Leonards'  Act,  1859,  22  &  23  Vict.  c.  85,  s.  21, 
enables  any  person  to  assign  personal  property,  by  law  assignable, 
including  chattels  real,  directly  to  himself  and  another  person 
or  persons  or  corporation  by  the  like  means  as  he  might  assign 
the  same  to  another ;  and  the  present  section  extends  the  ability 
to  the  case  of  clwses  in  action. 

But  the  present  section  does  not  enable  a  man  to  assign  lease- 
holds to  his  wife,  or  a  woman  to  assign  leaseholds  to  her  husband. 
It  is  not  clear  that  the  MaiTied  Women's  Property  Act,  1882, 
contains  anything  to  enable  such  assignments  to  be  made.  The 
most  natural  construction  of  the  words,  "in  the  same  manner 
as  if  she  were  a  feme  sole,"  occurring  in  s.  1,  sub-s.  (1)  of  that 
Act,  p.  417,  post,  would  be  to  prevent  the  marital  right  from 
attaching  to  property  when  it  has  been  assigned,  not  to  validate 
methods  of  assignment  which  would  otherwise  be  invalid,  unless, 
perhaps,  where  the  method  of  holding  would  itself  at  common 
law  affect  the  nature  of  the  conveyance ;  e.g.y  if  husband  and 
wife  hold  as  joint  tenants,  they  might  release  inter  se.  But  a 
doubt  has  been  raised  whether  the  common  law  doctrine  of  the 
identity  of  husband  and  wife  has  been  superseded  by  that  Act. 
(See  Be  March,  Mander  v.  Harris,  24  Ch.  D.  222.)  The  decision 
of  Chitty,  J.,  in  that  case  was  reversed  on  appeal,  27  Ch.  D.  166  ; 
but  upon  grounds  which  leave  unaffected  his  observations  upon 
the  effect  of  the  M.  W.  P.  Act  in  relation  to  the  status  of  cover- 
ture. In  Re  Juppy  J.  V.  Buckwell,  39  Ch.  D.  148,  Kay,  J., 
dissented  from  the  view  above  stated.  It  is  submitted  that  the 
view  of  Kay,  J.,  is  the  more  correct,  because  the  Act  is  silent  as 
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to  status  ;  and  though  the  old  common  law  doctrine  of  the  wife's  c.  A.  1881, 
disability  with  r^ard  to  property  is  a  deduction  from  the  commou  Sect.  60. 
law  doctrine  as  to  status,  it  does  not  follow  that  a  removal  of  the 
disability  will  exercise  any  reflexive  effect  upon  the  status.  In 
Re  Dixon,  Byram  v.  Tull,  42  Ch.  D.  806,  North,  J.,  held  that  the 
particular  will  before  him  contained  a  sufficient  indication  of  an 
intention  that  the  husband  and  wife  should  take  different  shares  ; 
and  he  remarked  that,  before  the  Act,  even  a  slight  indication  of 
such  an  intention  had  been  allowed  to  take  a  case  out  of  the 
general  rule  ;  and,  without  dissenting  from  the  doctrine  as  to 
status  laid  down  in  Be  Jupp,  he  criticised  that  case  somewhat 
adversely,  upon  the  ground  that  it  seemed  to  have  failed  to  give 
due  weight  to  the  established  doctrine  as  to  intention. 

In  Ramsay  v.  Margrett,  181)4,  2  Q.  B.  18,  it  was  held  that, 
since  the  M.  W.  P.  Act,  a  husband  may  by  bargain  and  sale  vest 
chattels  in  his  wife  living  in  the  same  house.  In  Re  D.  of  Marl- 
borough,  Davis  v.  WhiteJieady  1894,  2  Ch.  133,  it  seems  to  have 
been  assumed  that  a  wife  may  assign  leaseholds  to  her  husband. 

In  Dowager  Duch.  of  Sutherland  v.  D.  of  Sutherland^  1893, 
3  Ch.  169,  at  p.  196,  the  question  was  referred  to,  but  not 
decided,  whether  under  the  S.  L.  Acts,  a  husband  can  grant  a 
lease  to  his  wife. 

51. — (1.)  In  a  deed  it  shall  be  sufficient,  in  the      sect.  51. 
limitation  of   an  estate   in  fee  simple,  to  use  the  Words  of 
words  in  fee  simple,  without  the  word  heirs;  and    ~' 
in   the  limitation  of  an   estate   in  tail,  to  use  the 
words  in  tail  without  the  words  heirs  of  the  body ; 
and  in  the  limitation  of  an  estate  in  tail  male  or  in 
tail  female,  to  use  the  words  in  tail  male,  or  in  tail 
female,  as  the  case  requires,  without  the  words  heirs 
male  of  the  body,  or  heirs  female  of  the  body. 

(2.)  This  section  applies  only  to  deeds  executed 
after  the  commencement  of  this  Act. 

As  to  how  far  the  word  heirs  was  formerly  necessary  in  the 
limitation  of  a  fee  simple^  see  Challis,  R.  P.  2Dded.  194.  As  to 
how  far  it  was  necessary  in  the  limitation  of  a  fee  tail,  see 
ibid.  264.  The  rules  governing  the  construction  of  legal  limita- 
tions, relating  to  the  necessity  for  formal  words  of  limitation, 
are  applicable  also  to  equitable  limitations  in  the  nature  of  a 
trust  executed.  (Meyler  v.  .1/.,  11  L.  R.  Ir.  522  ;  Re  Whiston's 
Seitmt.,  Lovatt  v.  Williamson,  1894,  1  Ch.  661.  See  also  E.  of 
Mountcashell  v.  ^fore-Smyth,  1896,  A.  C.  158.) 

Since  this  section  refers  only  to  deeds,  it  does  not  generally 
apply  to  customary  assurances  of  copyholds. 

The  statutory  words  are,  upon  a  strict  construction,  only 
applicable  in  substitution  for  lihe  old  word  heirs ;  and  therefore 
ii  is  a  question  whether  they  may  be  used  in  substitution  for  the 
word  successors  in  a  limitation  to  a  corporation  sole. 


limitation  in 
fee  or  in  tail. 
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C.  A.  1881,  It  is  conceived  that  the  complete  omission  of  all  words  of 
Sect.  61.  limitation  in  a  deed  would  prevent  "all  the  estate"  of  a  grantor 
seised  in  fee  simple,  or  fee  tail,  from  passing  by  the  conveyance 
under  s.  63,  sub^s.  (1),  p.  151,  post  Otherwise  this  section 
would  be  purely  nugatory.  Moreover,  s.  63  seems,  like  the  "  all 
the  estate "  clause,  which  it  is  intended  to  supersede,  to  refer 
not  to  defects  in  the  words  of  limitation,  but  to  defects  in  the 
"  general  words  "  and  similar  additional  matter  which,  previously 
to  the  coming  into  operation  of  the  present  Act  (see  s.  6,  ante), 
were  usually  appended  to  the  parcels.  It  has  never  been  con- 
tended that  the  "  all  the  estate  "  clause  would  heal  a  defect  in 
the  words  of  limitiition. 

The  words  fee  simple  seem  to  mean  here  fee  simple  absolute,  as 
in  the  Statute  Quia  EmptoreSy  18  Edw.  1,  ch.  3.  It  is  not  clear 
whether  the  section  was  intended  to  apply  to  the  limitation  of 
modified  fees.  But  fee  simple  "in  his  large  sense"  (Co.  Litt. 
19  a)  includes  all  modified  tees  which  are  capable  of  subsisting 
at  common  law.  The  section  probably  applies  to  the  limitation 
of  a  determinable  fee  ;  this  being  strictly  in  the  nature  of  a 
modification  superinduced  upon  a  fee  simple  absolute,  which 
might  as  well  be  superinduced  upon  it  when  limited  in  one  way 
as  in  another.  The  same  remark  does  not  apply  to  conditional 
fees  or  to  qualified  fees  simple.  The  section,  of  course,  applies 
to  base  fees  arising  by  express  limitation. 

A  conveyance  of  land  to  a  person  "  in  fee,"  omitting  the  word 
**  simple,"  will  not  pass  the  inheritance.  {Re  Ethel  arid  MitchelVs 
and  Butler's  Contract,  1901,  1  Ch.  945.) 


collateral. 


Sect.  52.  52. — (1.)  A  person  to  whom  any  power,  whether 

Powerajjmpiy  coupled  with  an  interest  or  not,  is  given  may  by 
^11-*.-.!        ^^^^  release,  or  contract  not  to  exercise,  the  power. 
(2.)  This  section   applies  to  powers   created  by 
instnmients  coming  into  operation  either  before  or 
after  the  commencement  of  this  Act. 

The  following  is  an  outline  of  the  provisions  relating  to  the 
survivorship,  disclaimer,  and  release  of  powers,  contained  in  the 
present  Act,  Conv.  Act,  1882,  and  the  Trustee  Act,  1898  : — 

1.  The  Trustee  Act,  1893,  s.  22,  p.  879,  jt?(?«/,  contemplates  and 
permits  the  exercise  of  powers  by  surviving  trustees. 

2.  Sect.  6  of  Conv.  Act,  1882,  p.  181,  post,  contemplates  and 
permits  the  exercise  of  powers  by  the  remaining  or  con-- 
tinuing  donees,  after  disclaimer  of  the  powers  by  one 
or  more  of  the  original  donees.  This  section  makes 
no  express  mention  of  executors  or  trustees. 

8.  The  present  section  contemplates  and  permits  the  total 
extinction  of  powers. 

It  seems  to  be  inherent  in  the  notion  of  a  disclaimer,  that  it 
should  only  be  capable  of  being  executed  by  a  person  who  has 
never  intermeddled  with  or  purported  to  exercise  the  powers 
which  he  disclaims.    This  remark  does  not  apply  to  a  release. 
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It  seems  clear  that  the  words  **  by  deed  "  govern  "  or  contract "     c.  A.  1881, 
as  well  as  "  release " ;  so  that  a  contract  not  under  seal  is  not  _Sect^62. 
within  this  section. 

Since  the  case  of  Edwards  v.  Slater ,  Hardr.  410  ;  Tudor,  L.  C. 
R.  P.  3rd  ed.  868,  a  power  coupled  with  an  interest  has  been 
commonly  styled  "  appendant "  or  *•  in  gross,"  accordingly  as  the 
exercise  of  the  power  could,  or  could  not,  affect  the  interest  with 
which  it  was  coupled ;  and  a  power  not  coupled  with  any  interest 
has  been  commonly  styled  "collateral."  Before  that  case  those 
terms  were  not  used  with  precision  or  consistency.  Nothing  seems 
to  be  gained  by  adopting  them  ;  especiiiUy  as  they  never  possessed 
any  peculiar  appropriateness  to  the  senses  in  which  they  were 
used.  [The  following  independent  opinion  to  the  like  effect, 
by  an  authority  of  the  highest  comf»etence,  deserves  quotation  : — 
"  When  the  subject  is  closely  looked  into,  it  is  difficult  to  obtain 
very  clear  ideas  of  the  meaning  of  these  several  terms  as  applied 
to  jwwer.-s.  Accordingly,  all  the  writers  who  have  treated  of  the 
subject,  differ  in  some  degree  as  to  the  classification."  Chance, 
Powers,  p.  9,  s.  25.] 

Before  the  coming  into  operation  of  the  present  Act,  a  power 
coupled  with  an  interest  could  have  been  released  by  the  donee, 
unless  such  release  would  be  in  violation  of  a  duty  to  exercise  the 
})Ower  or  to  keep  it  on  foot. 

A  power  not  coupled  with  any  interest  could  not  be  released. 

A  covenant  not  to  exercise  a  power  which  the  donee  could 
release  would,  before  the  Act,  have  operated  as  a  release. 

There  seems  to  be  nothing  in  the  Act  to  alter  this  last  rule. 
It  is  also  conceived  that  a  **  contract  not  to  exercise  "  a  power 
which  could  not  be  released  but  for  this  section,  will  take  effect 
as  a  release. 

For  a  remarkable  example  of  the  use  to  which  this  section  has 
been  put,  see  Shirley  v.  Fisher,  TV.  N.  1882,  p.  128 ;  47  L.  T.  109. 

A  father,  tenant  for  life,  may  obtain  a  portion  vested  in  a 
deceased  child  in  default  of  appointment,  by  releasing  the  power 
to  appoint.  (Re  Badcliffe,  R,  v.  Bewes,  1892,  1  Ch.  227.)  Before 
the  Court  will  order  the  fund  to  be  transferred  to  him,  he  must 
surrender  his  life  interest.  And  see  /n  re  Somes.  Smith  v. 
Sojnes,  1896,  1  Ch.  250. 

It  is  conceived  that,  notwithstanding  coverture,  a  married 
woman  may  now  release  a  power  not  coupled  with  an  interest ; 
and  that  her  separate  acknowledgment  of  the  release  is  unneces- 
sary. In  former  editions  of  this  work  it  was  stated  that  in  the 
case  of  a  power  coupled  with  an  interest,  acknowledgment  will 
still  be  necessary  under  the  Fines  and  Recoveries  Act,  s.  77,  as 
amended  by  Conv.  Act,  1882,  s.  7,  p.  183,  post ;  unless  she  was 
married  subsequently  to  the  commencement  of  the  M.  W.  P.  Act, 
1882,  or  became  donee  of  the  power  subsequently  to  that  date. 
But  it  has  since  been  decided  that  where  by  a  settlement  made  on 
a  woman's  marriage  in  1872,  property  is  settled  upon  a  married 
woman  for  her  life  for  her  separate  use  without  power  of  anticipa- 
tion, with  remainder  to  her  husband  for  life,  and  subject  thereto 
upon  trust  for  her  issue  as  she  and  her  husband  should  jointly 
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Construction 
of  supple- 
mental or 
annexed  deed. 


appoint,  the  power  can  validly  be  released  by  the  husband  and 
wife  by  an  unacknowledged  deed.  (Re  ChisholnCs  Settlement, 
Hemphill  v.  Hemjjhill,  1901,  2  Ch.  82.) 

There  is,  perhaps,  some  doubt  whether  this  section  enables  the 
donee  of  a  power  to  release  it  in  violation  of  a  duty  to  preserve 
it.  But  the  better  interpretation  seems  to  be,  that  the  section 
only  entitles  the  donee  to  release  a  power  not  coupled  with  an 
interest,  to  the  same  extent  as  before  the  Act  he  might  have 
released  a  power  coupled  with  an  interest.  It  follows  that 
trustees  cannot  release,  and  thereby  extinguish,  under  this  section, 
powers  which  are  coupled  with  a  duty  (Weller  v.  Ker,  L.  R. 
1  Sc.  App.  11)  ;  though,  under  Conv.  Act,  1882,  s.  G,  p.  181, 
post,  they  may  disclaim  powers,  and  thereby  leave  the  exercise  of 
the  powers  to  the  remaining  or  continuing  trustees.  Where  the 
power  not  only  involves  the  exercise  of  a  discretion,  but  is  of  a 
nature  to  imply  a  personal  confidence  in  the  particular  individuals, 
such  trustees  can  neither  release,  nor  disclaim,  the  power. 
(Re  Eyre,  E,  v.  E.,  W.  N.  1883,  p.  158  ;  49  L.  T.  259  ;  Saul  v. 
Pattimm,  W.  N.  1886,  p.  67  ;  34  W.  R.  561.)  It  was  held 
by  Kay,  J.,  7th  Aug.  1888,  in  Re  Child,  G.  v.  Hayllar,  1888, 
C.  2315,  an  originating  summons  in  Chambers  under  Ord.  LV., 
that  a  trustee  cannot  release  any  power  involving  the  exercise  ot 
a  discretion. 

This  section  seems  to  add  no  validity  to  a  bond  or  covenant  by 
the  donee  of  a  testamentary  power  to  exercise  it  in  a  particular 
way  ;  as  to  which,  see  Falnier  v.  Locke,  15  Ch.  D.  294. 

On  the  distinction  between  a  power  properly  so  called,  though 
only  a  bare  power,  and  a  mere  authority,  as  a  power  of  attorney, 
see  Chance  on  Powers,  sects.  1218,  2148. 

As  to  the  disclaimer  of  powers,  and  their  survivorship  after 
disclaimer,  see  Conv.  Act,  1882,  s.  6,  p.  \Sl,  jpost. 

As  to  the  fraudulent,  or  corrupt,  release  of  powers,  see  Cunym/- 
hame  v.  Thurlpw,  1  Russ.  &  My.  436,  n.  ;  Smith  v.  Houhlon,  26 
Beav.  482.  On  the  former  case,  see  Re  Radcliffe,  R.  v.  Bewea, 
1892,  1  Ch.  227.  But  in  general,  and  in  the  absence  of  some 
bpecially  fiduciary  character  in  the  nature  of  the  power,  the  doc- 
trines relating  to  frauds  upon  powers  do  not  apply  to  releases. 
(Re  Somes,  Smith  v.  Somes,  1896,  1  Ch.  250.) 

Powers  conferred  by  S.  L.  Act,  1882,  are  incapable  of  assign- 
ment or  release.     See  s.  50  of  that  Act.  p.  290,  jwst, 

53. — (1.)  A  deed  expressed  to  be  supplemental 
to  a  previous  deed,  or  directed  to  be  read  as  an 
annex  thereto,  shall,  as  far  as  may  be,  be  read  and 
have  effect  as  if  the  deed  so  expressed  or  directed 
were  made  by  w^ay  of  indorsement  on  the  previous 
deed,  or  contained  a  full  recital  thereof. 

(2.)  This  section  applies  to  deeds  executed  either 
before  or  after  the  commencement  of  this  Act. 
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This  enactment  has  had  the  effect  of  bringing  into  common  use     0.  A.  1881. 
the  practice  of  referring  to  deeds  as  supplemental ;  but  it  seems  not       ^^ct.  58. 
to  effect  any  change  in  the  law.    Reference  to  another  deed  as  sup- 
plemental would  previously  have  given  constructive  notice  of  the 
supplemental  deed  ;  and  the  enactment  cannot  give  actual  notice, 
where  without  it  the  notice  would  have  been  only  constructive. 

It  is  conceived  that  a  recital  implied  in  a  supplemental  deed 
would  not  be  implied  in  a  third  deed  expressed  to  be  supplemental 
to  the  latter.  Recitals  in  the  principal  deed  become  sub-recitals 
in  the  supplemental  deed,  and  do  not  appear  to  be  available  as 
evidence  under  the  V.  &  P.  Act,  1874,  s.  2,  p.  2,  ante^  or  under 
8.  3,  sub-8.  (3)  of  the  present  Act,  p.  17,  ante.  In  such  cases,  the 
third  deed  should  be  expressed  to  be  supplemental  to  both. 

54. — (!•)  A  receipt  for  consideration  money  or     Scot.  54. 
securities  in  the  body  of  a  deed  shall  be  a  sufficient  ^*p*^ 
discharge  for  the   same  to  the   person   paying  or  dent.^^ 
delivering  the  same,  without  any  further  receipt  for 
the  same  being  indorsed  on  the  deed. 

(2.)  This  section  applies  only  to  deeds  executed 
after  the  commencement  of  this  Act. 

The  receipt  in  the  body  of  the  deed  at  law  operated  as  an 
absolute  estoppel.  (Roicntree  v.  Jacob,  2  Taunt.  141  ;  Bakers, 
Dewey,  1  B.  &  C.  704.) 

In  equity  there  was  no  estoppel ;  but  the  receipt  was  evidence 
of  the  payment  until  the  payment  was  disproved,  the  alleged  payee 
beinjr  at  liberty  to  offer  evidence  in  disproof.  ( Wilson  v.  Keaiingy 
27  Beav.  121  ;  and  on  appeal,  4  De  G.  &  J.  588.) 

The  cases  before  Wilson  v.  Keating  only  show  that  the  receipt 
might  be  impugned  for  iJie  purpose  of  letting  in  the  vendor* s  lien 
for  the  unpaid  purchase-money.  The  judgments  in  Wilson  v. 
Keating  (Be2,  in  particular.  Lord  Romilly,  M.R.,  27  Beav.  at 
p.  12())>  which  carried  the  principle  a  good  deal  further,  show 
that  this  case  was  decided  under  a  misapprehension  of  the  earlier 
cases.  But  there  is  little  doubt  that  the  ruling  of  Wilson  v. 
Keating  would  be  followed  ;  to  which  the  present  section  does  not 
seem  to  oppose  any  obstacle. 

The  meaning  of  this  section  seems  to  be,  that  a  receipt  in  the 
body  of  the  deed  shiill,  as  evidence  of  payment  in  favour  of  the 
person  alleged  to  have  paid,  have  as  sufficient  an  effect  as  such  a 
receipt,  together  with  the  usual  indorsed  receipt,  would  previously 
have  bad.  Since  a  discharge  to  the  person  paying,  would  equally 
be  a  discharge  to  his  representatives,  whether  in  title  or  personal, 
these  also  are  equally  within  the  benefit  of  the  evidence. 

55. — (1.)  A  receipt  for  consideration  money  or      ^^t-^^*^ 
other    consideration    in   the   body  of    a    deed   or  ^^i^- 
indorsed   thereon  shall,  in  favour  of  a  subsequent  dorsed,evi- 
purchaser,  not   having   notice   that  the  money  or  rob^quent. 

purchaser. 
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other  consideration  thereby  acknowledged  to  be 
received  was  not  in  fact  paid  or  given,  wholly  or  in 
part,  be  sufficient  evidence  of  the  payment  or  giving 
of  the  whole  amount  thereof. 

(2.)  This  section  applies  only  to  deeds  executed 
after  the  commencement  of  this  Act. 

The  absence  of  the  usual  indorsed  receipt,  or  its  presence  in  an 
unusual  place,  would  formerly,  under  some  circumstances,  have 
given  a  purchaser  constructive  notice  of  the  non-payment  and 
would  have  deprived  him  of  his  equitable  defence.  (See  Kmnedy 
V.  &reen^  3  My.  &  K.  699.)  It  is  conceived  that  this  will  no 
longer  be  the  case.  It  seems  that  "  not  having  notice "  means 
"not  having  actual  notice,"  and  that  "sufficient  evidence"  means 
"conclusive  evidence." 

A  mortgagor  who  has  given  a  receipt,  either  in  the  deed  or 
indorsed  thereon,  is  by  this  section  estopped  from  saying  that  he 
never  received  the  money.  {Saunders  v.  Kent,  W.  N.  1885,  p.  147.') 
He  would,  even  under  the  former  law,  have  been  estopped  by  the 
two  receipts  taken  together.  {Bickertan  v.  Walker,  31  Ch.  D. 
151,  which  overrules  Parker  v.  Cl-arks,  30  Beav.  54  ;  see  also 
French  v.  Hope,  56  L.  J.  Ch.  363.)  But  the  section  contains 
nothing  to  estop  him  from  alleging  that  he  subse(]^uently  paid  it 
off  in  whole  or  in  part ;  and  therefore  it  contams  nothing  to 
relieve  the  transferee  of  a  mortgage  from  inquiring  into  the  state 
of  the  accounts  between  the  mortgagor  and  the  transferor  at  the 
date  of  the  transfer. 

A  building  lease  which  merely  purports  to  be  granted  in  con- 
sideration of  moneys  expended  by  the  lessee,  does  not  contain  a 
receipt  within  this  section.  (Renner  v.  Tolley,  W.  N.  1893,  p.  90  ; 
68  L.  T.  815.) 

A  subsequent  purchaser  cannot  rely  upon  a  receipt,  unless  he 
was  aware  of  its  existence.  (Lloyd's  Banky  Ltd.  v.  Bullock,  1896, 
2  Ch.  192.) 


Sect.  56.  gg^ — (1.)  Where  a  solicitor  produces  a  deed, 
^OT*in-  having  in  the  body  thereof  or  indorsed  thereon  a 
dorsed,  autho-  receipt  for  consideration  money  or  other  considera- 
mentto^^  tion,  the  deed  being  executed,  or  the  indorsed 
receipt  being  signed,  by  the  person  entitled  to  give 
a  receipt  for  that  consideration,  the  deed  shall  be 
sufl&cient  authority  to  the  person  liable  to  pay  or 
give  the  same  for  his  paying  or  giving  the  same 
to  the  solicitor,  without  the  solicitor  producing  any 
separate  or  other  direction  or  authority  in  that 
behalf  from  the  person  who  executed  or  signed  the 
deed  or  receipt. 


solicitor. 

See  also  the 
Trustee  Act, 
1893,  8.  17. 
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(2.)  This    section    applies  only  in  cases  where    c.a.  issi, 
consideration    is    to   be   paid   or    given    after    the      sect.  56.  ^ 
commencement  of  this  Act. 

"  It  may,  I  think,  be  considered  as  established  that  the  posses- 
sion of  the  executed  conveyance,  with  the  signed  receipt  for  the 
consideration  money  indorsed,  is  not  in  itself  an  authority  to  the 
solicitor  of  the  vendor  to  receive  the  purchase-money."  {Per  Lord 
Chelmsford,  Vinrnj  v.  CJiapUn,  2  De  G.  &  J.  468,  at  p.  477  ;  and 
see  Ex  pie.  Stvinbanks,  11  Ch.  D.  525.) 

This  section  is  of  great  practical  importance,  because,  on  pay- 
ment being  made  to  a  duly  authorized  agent  of  the  vendor,  the 
latter's  claim  and  lien  for  the  purchase-money  is  gone.  The 
section  validates  the  acts  of  a  statutory  agent  of  the  vendor  in  this 
behalf,  subject  to  certain  conditions,  viz. : — 

(1.)  The  agent  must  be  a  solicitor.  It  is  uncertain  whether 
the  want  of  a  certificate  would  be  a  disqualification.  (See  Spar- 
ling V.  Brerefmi,  L.  R.  2  Eq,  64.)  It  is  still  more  uncertain  what 
would  ))e  the  consequence  if  the  person  making  the  payment  had 
notice  of  the  want. 

(2.)  He  must  produce  a  deed  containing,  or  having  indorsed 
on  it,  such  receipt  as  in  the  section  mentioned.  The  execution 
of  the  deed,  and  the  signature  of  the  receipt,  must  of  course  be 
authentic. 

(8.)  The  section  speaks  only  of  '*  consideration  moTtey  or  other 
€<msiderationy''  i.e.y  the  consideration,  whether  money  or  money's 
*  worth,  is  only  authorized  to  be  paid  in  specie.  There  is  nothing 
to  authorize  the  statutory  agent  to  accept  j)ayment  of  money  by 
cheque  (as  to  the  validity  of  which,  see  Jones  v.  Arthur,  8  I)owl. 
Pr.  442)  ;  and  it  is  the  general  rule  that  payment  by  cheque 
cannot  safely  be  accepted  by  an  agent,  though  duly  authorized 
to  accept  payment,  without  express  authority  from  the  principal. 
{Blumherg  v.  Life  Interests,  &c.  Corporation,  1897,  1  Ch.  171; 
aff.  on  the  facts  only,  W.  N.  1897,  p.  172.)  It  was  decided  in 
Coupe  V.  CoUyer,  62  L.  T.  927,  that  payment  by  set-off  is  not  a 
good  payment  within  this  section.  But  at  a  sale  by  auction,  the 
auctioneer  is  justified  in  accepting  payment  of  the  deposit  by 
cheque.  {Farrer  v.  Lacy,  81  Ch.  D.  42.)  On  tender  in  general, 
see  the  cases  cited  in  note  (D.),  Coke's  Rep.  ed.  1826,  vol.  8, 
p.  284  ;  Finch  v.  Boning,  4  C.  P.  D.  148  ;  Scott  v.  Uxhridge  and 
Rickmansworth  Rway.  Co.,  L.  R.  1  C.  P.  596. 

(4.)  It  has  been  held  by  North,  J.,  in  Lay  v.  Woohvich,  ^c. 
Society,  40  Ch.  D.  491,  where  the  solicitor  was  acting  as  solicitor 
for  the  person  liable  to  pay,  that  he  must  also  be  shown  to 
be  acting  a«  solicitor  for  the  person  entitled  to  receive  the 
money  ;  and  that  otherwise  the  person  paying  the  money  will  do 
so  at  his  own  risk.  See  also  Re  Hetling  and  Merton,  1893, 
3  Ch.  269.  But  in  the  absence  of  anything  to  suggest  the 
contrary,  it  seems  that  the  person  paying  the  money  may,  and 
indeed,  is  bound  to,  assume  that  the  solicitor  producing  the  deed 
is  acting  as  solicitor  for  the  person  having  power  to  give  a 
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Sect.  56.       of  the  Court.     {King  v.  Smith,  1900,  2  Ch.  425,  432.) 

The  section  applies  where  the  person  entitled  to  receive  the 
money  executed  the  deed  under  a  fraudulent  misrepresentation  of 
his  solicitor  as  to  the  nature  of  the  document.  {King  v.  Smithy 
1900,  2  Ch.  425.) 

This  section  does  not  enable  a  vendor  to  jrive  any  greater 
authority  to  a  solicitor  to  receive  the  purchase-money  than  he 
might  have  given  without  it,  but  only  enables  such  authority  to 
be  implied  as  might  have  been  given  expressly.  Since  trustee 
vendors  could  not  properly  authorize  their  solicitor  to  receive 
the  purchase-money,  their  solicitor  formerly  could  not  receive  it 
under  this  section.'  {Re  Bellamy  and  Met,  Bd.  of  Works^  24  Ch. 
D.  387.)  But  now,  by  the  Trustee  Act,  1893,  s.  17,  sub-s.  (1), 
p.  872,  post,  it  is  lawful  for  trustees  to  permit  a  solicitor  to 
receive  trust  moneys  under  this  section.  And  by  sub-s.  (2),  a 
trustee  may  appoint  a  banker  or  solicitor  to  be  his  agent  to 
receive  money  payable  under  a  policy  of  assurance. 

One  of  several  trustees  cannot  be  authorized  by  the  others  to 
receive  the  purchase-money  on  behalf  of  all.  {Flower  v.  MeL 
Bd.  of  Works,  27  Ch.  D.  592.)  Perhaps  if  one  of  the  trustees  is 
a  solicitor,  he  might  be  appointed  under  the  Trustee  Act,  1893, 
s.  17,  sub-s.  (1),  above  referred  to. 


Sect.  57. 

Sufficiency  of 
forms  in 
Fourth 
Schedule. 


57. — Deeds  in  the  form  of  and  using  the  expres- 
sions in  the  forms  given  in  the  Fourth  Schedule  to  • 
this  Act,  or  in  the  like  form  or  using  expressions 
to  the  like  effect,  shall,  as  regards  form  and  ex- 
pression in  relation  to  the  provisions  of  this  Act, 
be  sufl&cient. 


This  section  seems  to  be  superfluous.  If  the  forms,  inter- 
preted in  the  light  of  the  Act,  are  sufficient  in  themselves  to 
effect  their  design,  there  is  no  obvious  necessity  to  enact  that  they 
shall  be  sufficient  ;  and  if  they  are  not  sufficient  in  themselves, 
there  seems  to  be  nothing  in  this  section  to  give  them  more 
validity  than  they  would  otherwise  have.  This  may  be  illustrated 
by  the  note  on  Form  (C),  s.  27,  p.  108,  ante.  It  is  possible  that 
a  solicitor  making  use  of  the  forms  might  be  protected  from 
liability,  in  case  of  a  disaster  arising  from  their  use. 


Sect  58. 

Covenants  to 
bind  heirs,  &c. 

[  This  mar- 
ginal note 
properly  re- 
lates to  the 
luxt  following 
sectionJ\ 


58. — (1-)  A  covenant  relating  to  land  of  inherit- 
ance, or  devolving  on  the  heir  as  special  occupant, 
shall  be  deemed  to  be  made  with  the  covenantee, 
his  heirs  and  assigns,  and  shall  have  effect  as  if 
heirs  and  assigns  were  expressed. 

(2.)  A  covenant  relating  to  land  not  of  inheritance^ 
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or  not  devolving  on  the  heir  as  special  occupant,     c.  a.  issi, 
shall  be  deemed  to  be  made  with  the  covenantee,      ^^^^'  ^^' 
his  executors,  administrators,  and  assigns,  and  shall 
have  effect  as  if  executors,  administrators,  and  assigns 
were  expressed. 

(3.)  This  section  applies  only  to  covenants  made 
after  the  commencement  of  this  Act. 


It  is  probable  that  the  only  covenants  referred  to  in  this  section 
are  those  which  "  run  with  the  land."  Bat  the  naming  of  the 
heir,  as  covenantee,  never  had  any  effect  upon  his  right  to  the 
benefit  of  such  covenants  (Lougher  v.  Williams,  2  Lev.  92) ; 
unless  as  evidence  that  the  covenant  was  intended  to  endure 
beyond  the  life  of  the  particular  person  named  as  covenantee  ; 
which  might  be  shown  equally  well  by  naming  the  executor ;  in 
which  case  the  heir,  not  the  executor,  would  take  the  benefit  of 
the  covenant.  {Ibid,)  The  assigns  likewise  could  sue  upon 
such  covenants,  even  at  common  law,  although  not  named 
(Co.  Litt.  385  a) ;  at  all  events,  in  such  cases  as  The  Prior^s 
Case  (cited  in  Spencer^s  Case,  5  Rep.  16,  at  p.  17  a),  where  the 
benefit  of  the  covenant  runs  with  the  land,  and  the  covenantor 
is  a  stranger. 

It  is  the  better  opinion  that  at  the  common  law,  in  cases  between 
lessor  and  lessee,  the  assign  of  the  reversion  could  neither  sue 
upon  any  covenant  on  the  part  of  the  lessee,  nor  be  sued  upon 
any  covenant  on  the  part  of  the  lessor,  contained  in  the  lease  ; 
and  there  is  no  reason  to  suppose  that  the  naming  of  the  assign 
of  the  reversion  in  the  covenant  had  any  effect,  either  upon  his 
right  or  upon  his  liability. 

The  naming  of  the  assigns  of  the  covenantee  is  often  confused 
with  the  naming  of  the  assigns  of  the  covenantor ;  and  the  mode 
in  which  the  latter  ought  to  be  named  is  often  misunderstood. 
If  the  latter  part  of  the  first  resolution  and  the  second  resolution 
in  Spencer's  Case,  su/pra,  may  be  relied  upon,  there  is  a  distinction 
between  cases  in  which  a  covenantor  enters  into  a  covenant  for 
himself  and  his  assigns,  and  cases  in  which  the  assigns  are  not 
mentioned.  In  the  former  cases  only  the  covenant  will  run  with 
the  land  if  it  relates  to  something  which,  though  not  then  parcel 
of  the  thing  demised,  will  become  such  parcel  on  performance  of . 
the  covenant. 

It  is,  perhaps,  uncertain  whether  the  mention  of  the  assigns  is 
necessary  for  the  purpose  (see  Williams  v.  Earle,  L.  R.  3  Q.  B.  at 
p.  749),  but  it  is  undoubtedly  the  proper  course  in  practice  to 
mention  them. 

The  same  rules  are  applicable  to  the  executors,  administrators 
and  assigns  of  the  covenantee,  in  the  case  of  a  covenant  made 
for  the  benefit  of  a  leasehold  reversion,  as  are  applicable  to  the 
heirs  and  assigns  of  the  covenantee,  in  the  case  of  a  covenant 
made  for  the  benefit  of  a  reversion  of  inheritance. 
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0.  ii.  1881, 
Sect.  59. 

Covenants  to 
6xtend  to 
heirs,  &C. 

[This  mar- 
ginal noU 
jrroffcrly  re- 
latea  to  the 
last  preceding 
seclion.l 


59. — (1.)  A  covenant  and  a  contract  under  seal, 
and  a  bond  or  obligation  under  seal,  though  not 
expressed  to  bind  the  heirs,  shall  operate  in  law  to 
bind  the  heirs  and  real  estate,  as  well  as  the  execu- 
tors and  administrators  and  personal  estate,  of  the 
person  making  the  same,  as  if  heirs  were  expressed. 

(2.)  This  section  extends  to  a  covenant  implied  by 
virtue  of  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  covenant, 
contract,  bond,  or  obligation,  and  shall  have  effect 
subject  to  the  terms  of  the  covenant,  contract,  bond, 
or  obligation,  and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  con- 
tract, bond,  or  obligation  made  or  implied  after  the 
commencement  of  this  Act. 


This  Bection  only  facilitates  the  remedy y  without  enlarging  the 
rights,  of  the  specialty  creditor  by  bond  or  covenant. 

By  the  common  law,  real  estate  descending  to  the  heir  by 
inheritance  was  not  liable  for  simple  contract  debts  of  the  ances- 
tor ;  nor  was  it  liable  even  for  specialty  debts  unless  in  the  deed 
creating  the  specialty  the  heirs  were  expressed  to  be  bound. 
(Shep.  T.  869.)  If  the  heir  was  so  expressed  to  be  bound,  he  was 
bound  in  respect  of  all  lands  descending  to  him  from  the  ancestor 
in  fee  simple  ;  but  not,  after  the  statute  De  DorUs,  in  respect 
of  lands  descending  in  fee  tail,  because,  though  these  latter 
descended  by  inheritance,  the  power  of  the  owner  post  prolem 
stiscitatam,  to  charge  lands  held  for  a  conditional  fee,  was  taken 
away  by  the  statute.  Estates  pur  autre  vie  do  not  descend  to 
the  heir  by  inheritance,  but  only  go  to  him  (when  he  is  properly 
named  in  the  grant)  as  special  occupant ;  and  they  were  not, 
until  after  the  Statute  of  Frauds,  liable  even  for  specialty  debts, 
by  which  the  heir  was  bound  in  respect  of  lands  descending  to 
him  in  fee  simple.  (Doe  v.  Luxton,  6  T.  R.  289,  at  p.  291.) 
Copyholds  were  similarly  not  liable,  until  the  3  &  4  Will.  4,  c.  104. 
(1  Scriv.  Cop.  4th  ed.  p.  48.) 

The  claim  of  the  specialty  creditor  was  liable  at  common  law 
to  be  defeated  by  a  devise  of  the  realty.  The  Statute  of  Fraudu- 
lent Devises,  3  <k  4  Will.  &  M.  a  14,  gave  bond  creditors  an 
action  of  debt  against  the  devisee,  not  being  a  devisee  for  the 
payment  of  debts.  This  Act,  having  been  made  perpetual  by 
J'  &  7  Will.  3,  c.  14,  was  repealed,  but  substantially  re-enacted 
and  extended  to  covenants,  by  11  Geo.  4  &  1  Will.  4.  c.  47. 

The  Statute  of  Frauds,  s.  12,  amended  by  the  14  Geo.  2,  a  20, 
made  estates  pur  autre  vie  devisable ;  and  enacted  that,  if  not 
devised,  they  should  be  chargeable  in  the  hands  of  the  heir  as 
assets  by  descent,  as  in  the  case  of  lands  in  fee  simple  ;  and  in 
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default  of  a  special  occupanfe,  should  go  to  the  personal  represen-     c.  A.  1881, 
tatives  and  be  assets  in  their  hands.    These  enactments  were       Sect.  59. 
repealed  by  the  Wills  Act,  7  Will.  4  &  1  Vict,  c  26,  s.  2,  but 
substantially  re-enacted  by  sects.  3  and  6. 

The  distinction  between  specialty  and  simple  contract  debts 
was  abolished  in  respect  of  debts  contracted  by  any  person  being 
at  the  time  of  his  death  a  trader,  by  47  Geo.  3,  c.  74  ;  the  provi- 
sions of  which  Act  were  repealed,  but  amended  and  re-enacted  by 
the  Act  11  Geo.  4  &  1  Will.  4,  c.  47,  above  referred  to.  These 
provisions,  having  been  superseded  by  those  of  32  &  33  Vict, 
c,  46,  hereinafter  mentioned,  are  now  repealed. 

The  3  &  4  Will.  4,  c.  104,  made  all  freehold,  customaryhold, 
aud  copyhold  estates,  assets  to  be  administered  in  courts  of  equity 
for  the  payment  of  simple  contract  as  well  as  of  specialty  debts  ; 
but  with  priority  in  favour  of  specialty  creditors.  This  priority 
was  abolished  by  32  &  33  Vict.  c.  46,  s.  1  ;  which  enacted  that, 
in  the  administration  of  the  estate  of  every  person  dying  after  • 
the  Ist  January,  1870,  no  debt  of  such  person  shall  be  entitled  to 
priority  by  reason  that  it  is  a  specialty  debt,  but  that  all  the 
creditors,  as  well  specialty  as  simple  contract,  shall  be  treated  as 
standing  in  eqnal  degree,  and  be  paid  accordingly  out  of  the 
assets,  whether  such  assets  are  legal  or  equitable.  But  the 
creditor  by  simple  contract,  and  the  creditor  by  any  specialty  in 
which  the  heirs  were  not  named,  had  no  right  of  action  directly 
against  the  heir  or  devisee,  and  could  enforce  their  claim  only  by 
means  of  an  administration  suit  in  equity  ;  or,  after  the  coming 
into  operation  of  the  Judicature  Acts,  an  adminstration  action. 
The  last-mentioned  class  of  creditors  will  now,  in  the  absence  of 
special  provision  to  the  contrary  in  the  deeds  under  which  they 
claim,  be  able  to  sue  directly.  Creditors  by  simple  contract  must 
fitill  take  proceedings  for  administration  ;  as  to  which,  see  R.  S.  C. 
1883,  Ord.  LV. 

It  is  possible  that  the  phrase  "contract  under  seal,"  which 
seems  in  this  section  to  be  somehow  distinguished  from  "  cove- 
nant," was  meant  to  include  stipulations  in  deeds  which  do  not 
actually  use  the  word  "  covenant,"  such  as  provisoes  for  redemp- 
tion, agreements,  declarations,  and  the  like.  This  intention 
seems  to  have  more  point  in  s.  60,  posty  where  the  phrase  also 
occurs,  than  in  the  present  section.  But  it  is  conceived  that  the 
" contracts"  in  question  are  in  fact  covenants.  The  old  phrase, 
*' Provided  always,  and  it  is  hereby  agreed  and  declared,"  was 
probably  derived  from  a  confusion  between  the  ancient  mortgages 
upon  condition,  and  the  more  modern  mortgages  subject  to  a  con- 
tract for  reconveyance  upon  redemption.  Since  the  coming  into 
operation  of  the  present  Act,  a  practice  has  sprung  up  in  some 
quarters  of  cutting  the  phrase  short  at  "Provided  always  %  '* — ue,, 
shortening  it  by  omitting  its  most  essential  feature,  the  words 
which  directly  import  a  contract.  But  the  words,  "provided 
always,"  though  they  are  not  properly  so  used,  may  by  themselves 
imply  a  covenant.    (Prest.  Shep.  T.  122,  123.) 

It  was  decided  in  Spijer  v.  Hyatt,  20  Beav.  621,  that  a  widow's 
dower  had  priority  over  her  husband's  simple  contract  debts  ; 
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C.  A.  1881,  apparently  upon  the  ^ound  that  whatever  was  inclnded  in  the 
Sect.  59.  wife's  dower  was  not  in  truth  a  part  of  the  husband's  real  estate 
descending  to  the  heir.  If  this  decision  is  correct,  it  seems  to 
apply  to  specialty  debts  as  well  as  to  simple  contract  debts  ;  and 
there  seems  to  be  nothing  in  32  &  33  Vict.  c.  46,  s.  1,  to  aflFect 
the  decision ;  which  was  approved  in  Jones  v.  J(me%y  4  K.  &  J.  361^ 
at  p.  366.  A  distinction  appears  to  be  drawn  in  the  construction 
of  the  Dower  Act,  3  &  4  Will.  4,  c.  105,  s.  5,  between  a  debt  to 
which  land  is  specifically  made  liable  by  a  charge  or  contract,  and 
a  debt  to  which  land  is  circuitously  made  liable  by  reason  of  the 
operation  of  3  &  4  Will.  4,  c.  104  ;  and  this  reasoning  does  not 
seem  to  be  affected  by  the  subsequent  passing  of  32  &  33  Vict, 
c.  46.  Of  coui-se,  if  the  husband  has  by  his  will  charged  his 
debts  upon  his  real  estate,  they  will  take  priority  over  the  dower^ 
{Rowland  v.  Ciithbertson,  L.  R.  8  Eq.  466  ;  Lacey  v.  Hill,  L.  R. 
13  Eq.  346.) 

Sect.  60.  60, — (1.)  A  covenant,  and  a  contract  under  seaU 

Effect  of  and  a  bond  or  obligation  under  seal,  made  with  two- 
t^r^  moTe^^'  or  more  jointly,  to  pay  money  or  to  make  a  con- 
jointly, veyance,  or  to  do  any  other  act,  to  them  or  for  their 
benefit,  shall  be  deemed  to  include,  and  shall,  hj 
virtue  of  this  Act,  imply,  an  obligation  to  do  the  act 
to,  or  for  the  benefit  of,  the  survivor  or  sur\dvors  of 
them,  and  to,  or  for  the  benefit  of,  any  other  person 
to  whom  the  right  to  sue  on  the  covenant,  contract^ 
bond,  or  obligation  devolves. 

(2.)  This  section  extends  to  a  covenant  imi^lied  by 
virtue  of  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  covenant, 
contract,  bond,  or  obligation,  and  shall  have  effect 
subject  to  the  covenant,  contract,  bond,  or  obligation, 
and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  con> 
tract,  bond,  or  obligation  made  or  implied  after  the 
•commencement  of  this  Act. 

This  section  does  not  apply  to  all  covenants  made  with  cove- 
nantees jointly,  but  only  to  cases  in  which  the  covenantees, 
besides- beinp:  the  persons  entitled  to  sue  upon  the  covenant,  are 
also  the  persons  to  or  for  whose  benefit  the  act  is  to  be  done.  It 
seems  to  render  unnecessary  the  insertion  of  "  the  survivors  or 
survivor  of  them,  their  or  his  assigns,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,"  and  similar  expressions,  to 
denote  the  persons  other  than  those  originally  specified,  who  may 
require  a  stipulation  to  be  performed,  when  such  persons  are  also- 
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the  persons  who  may  sm  the  person  liable  to  perform  it,  if  lie  should     c.  A.  1881, 
make  default.  _  Sect.  6o. 

61, — (1.)  Where  in  a  mortgage,  or  an  obligation      soctei. 
for  payment  of  money,  or  a  transfer  of  a  mortgage  Effect  of 
or  of  such  an  obligation,  the  smn,  or  any  part  of  j^nHMoSnt. 
the    sum,   advanced    or  owing  is  expressed   to  be  &c. 
advanced  by  or  ovnng  to  more  persons  than  one  out 
of  money,  or  as  money,  belonging  to  them  on  a 
joint  account,  or  a  mortgage,  or  such  an  obligation, 
or  such  a  transfer  is  made  to  more  persons  than  one, 
jointly,  and  not  in  shares,  the  mortgage  money,  or 
other  money,  or  money's  worth  for  the  time  being 
due  to  those  persons  on  the  mortgage  or  obligation, 
shall  be  deemed  to  be  and  remain  money  or  money's 
worth  belonging  to  those  persons  on  a  joint  account, 
as  between  them  and  the  mortgagor  or  obligor ;  and 
the    receipt   in    writing   of    the    survivors   or   last 
survivor  of  them,  or  of  the  personal  representatives 
of  the  last  survivor,  shall  be  a  complete  discharge 
for  all  money  or  money's  worth  for  the  time  being 
due,  notwithstanding  any  notice  to  the  payer  of  a 
severance  of  the  joint  account. 

(2.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  mortgage, 
or  obligation,  or  transfer,  and  shall  have  effect 
subject  to  the  terms  of  the  mortgage,  or  obligation, 
or  transfer,  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  mortgage,  or 
obligation,  or  transfer  made  after  the  commencement 
of  this  Act. 

Before  this  enactment,  a  joint  debt  belonged  at  law  to  the 
survivors  or  survivor  of  several  mortgagees,  but  the  presumption 
in  equity  was  that  money  advanced  by  several  persons  was  owned 
by  them  for  several  interests,  and,  in  the  absence  of  a  declaration  to 
the  contrary,  the  survivors  alone  could  not  give  a  receipt.  It  was 
therefore  necessary  in  mortgages  to  trustees  to  state  on  the  face  of 
the  deed  that  the  advance  was  made  out  of  money  belonjring  to 
the  lenders  on  a  joint  account  "in  equity  as  well  as  at  law."  The 
words  **  in  equity  as  well  as  at  law  '*  may  now  be  omitted;  but  the 
advance  may  still  appropriately  be  expressed  to  be  made  out  of,  or  as, 
money  belonging  to  the  lenders  on  a  joint  account.  The  provision 
at  the  end  of  sub-s.  (1)  allows  a  mortgagor,  or  obligor,  to  disregard 
notice  of  a  severance  of  the  joint  account  As  to  the  effect  of 
payment  to  one  alone,  see  Powell  v.  Brodhursf,  1901,  2  Ch.  160. 
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c,  A.  1881,        62. — (1.)  A  conveyance  of  freehold  land  to  the 
^^^'  ^^  use  that   any  person  may  have,  for  an   estate  or 
Grants  of        interest  not  exceeding  in  duration  the  estate  con- 
by  way  of        vcyed  lu  the  land,  any  easement,  right,  liberty,  or 
privilege  in,  or  over,  or  wdth  respect  to  that  land, 
or  any  part  thereof,  shall  operate  to  vest  in  pos- 
session in  that  person  that  easement,  right,  liberty^ 
or  privilege,  for  the  estate  or  interest  expressed  to 
be  limited  to  him  ;  and  he,  and  the  persons  deriving 
title  under  him,  shall  have,  use,  and  enjoy  the  same 
accordingly. 

(2.)  This    section   applies   only  to    conveyances 
made  after  the  commencement  of  this  Act. 


Easements  might  always  be  created  de  novo  by  express  grant, 
and  the  whole  doctrine  (see  note  on  s.  6,  p.  82,  a9ife)  of  implied 
grant  by  the  use  of  general  words  rests  upn  this  fact.  Even  a 
covenant  would  operate  as  a  grant  in  favour  of  the  covenantee* 
{Holmes  v.  Seller,  3  Lev.  805  ;  Shove  v.  Pincke,  5  T.  R.  124,  at 
p.  129.) 

It  is  the  most  essential  characteristic  of  an  easement,  that  it  is 
enjoyed  in  respect  of  the  ownership  of  a  dominant  tenement 
over  or  in  respect  of  a  servient  tenement.  Easements  are  not 
incorporeal  hereditaments,  but  appurtenant  rights.  A  right 
which  would  be  an  easement  if  it  were  enjoyed  in  respect  of  a 
dominant  tenement,  is,  if  there  be  no  such  tenement  to  which  it 
can  be  appurtenant,  a  right  which,  unless  it  is  coupled  with  an 
interest  in  the  land  over  which  it  is  enjoyed,  is  no  more  than  a 
mere  licence.  A  mere  licence  is  revocable  at  will,  and  is  a  personal 
right  which  is  incapable  of  assignment ;  though,  until  revoked,  it 
would  justify  a  trespass,  and  such  revocation  must  be  upon 
reasonable  notice.  (Mellor  v.  WatkinSy  L.  R.  1)  Q.  B.  400 ;  Aldin 
V.  Latimer,  1894,  2  Ch.  487.)  A  licence  which  is  coupled  with 
the  grant  of  an  interest  in  the  land  to  which  it  refers,  is  not  re- 
vocable, if  and  in  so  far  as  such  revocation  would  defeat  the  grant 
of  the  interest.  (See  Wood  v.  Leadbilter,  18  M.  &  W.  838,  at 
p.  845.)  And  when  a  licence  is  revocable,  an  action  for  damages 
will  lie  for  breach  of  a  contract  not  to  revoke  it.  (Kerrison  v. 
Smith,  1897,  2  Q.  B.  445.) 

Garden  rights  are  of  common  occurrence  in  London.  They  are 
usually  provided  for  by  the  insertion  of  a  common  clause,  drawn 
in  the  form  of  a  grant,  in  all  the  leases  of  the  neighbouring  houses. 
Such  forms  would  perhaps  have  more  certain  efficacy,  if  accom- 
panied by  a  covenant  not  to  revoke  the  licence  contained  in  the 
^rant,  and  to  do  nothing  to  interfere  with  the  use  of  the  land  in 
accordance  with  the  licence. 

It  was  probably  not  intended  by  this  section  to  permit  tbe 
creation  of   any  right  which  could    not    formerly  have   been 
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created,  but    only  to  provide  a  more  convenient   method   of     c.  A.  1981, 

creation.    Formerly,  an  easement  could  be  created  by  way  of      8eot.  62. 

direct  grant,  and  now  it  can  also  be  created  by  way  of  use. 

This  enables  limited  owners,  taking  under  a  settlement  effected 

by  conveyance  to  uses,  to  grant  easements  under  a  power.    So 

far,  this  enactment  is  now  superseded  by  s.  20,  sub-s.  (1),  of 

S.  L.  Act,  1882,  p.  23S,  posty  except  in  regard  to  powers  conferred 

by  the  settlement  which  may  be  in  excess  of  those  conferred  by 

the  last-mentioned  Act.    And  it  enables  a  vendor  expressly  to 

retain  a  right  of  way  created  de  novo,  without  the  purchaser 

executing  the  conveyance. 

The  section  does  not  alter  or  extend  the  incidents  of  a  right  or 
licence ;  and  a  right  which  was  formerly  revocable  or  incapable 
of  transmission  or  assignment  will  now,  it  is  conceived,  have  no 
larger  capabilities  than  it  had  before.  It  is  difficult  to  suppose 
that  special  privileges  are  in  future  to  be  conceded,  if  a  right 
happens  to  be  created  by  way  of  use,  and  refused,  if  it  happens  to 
be  created  by  way  of  grant. 

As  to  statutory  rights  not  appurtenant  to  any  tenement,  which 
have  sometimes  improperly  been  called  casements,  see  note  on  the 
&  L.  Act,  1882,  s.  2,  sub-s.  (10),  (i),  p.  206,  post. 


63. — (1-)  Every  conveyance  shall,  by  virtue  of      sect.  es. 
this  Act,  be  effectual  to  pass  all  the  estate,  right,  Provi«ionfor 
title,  interest,  claim,  and  demand  which  the  con-  ^^^^^«  «*»***«' 
veying  parties  respectively  have,  in,  to,  or  on  the 
property  conveyed,  or  expressed  or  intended  so  to 
be,  or  which  they  respectively  have  power  to  convey 
in,  to,  or  on  the  same. 

(2.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  convey- 
ance, and  shall  have  effect  subject  to  the  terms  of 
the  conveyance  and  to  the  provisions  therein  con- 
tained. 

(3.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 

The  intention  of  this  section  was  doubtless  to  supersede  the 
necessity  for  inserting  the  "  All  the  estate  "  clause  ;  and  its  effect 
will  doubtless  be  restricted  to  the  effect,  if  any,  which  the  clause 
had  when  inserted.  Tiie  clause  would  not,  even  at  law,  pass  any 
estate,  right,  or  interest,  net  expressly  conveyed  and  not  appearing 
by  the  context  to  have  been  intended  to  pass.  (HuntY.  Remnant^ 
9  Exch.  685  ;  Rooper  v.  Harrison,  2  K  &  J.  86,  at  p.  113.)  The 
clause  is  now  generally  omitted  in  practice. 

Bee  Thellmson  v.  Luidard,  1900,  2  Ch.  635,  for  a  case  where 
an  equitable  interest  was  held  to  pass  by  virtue  of  this  section. 
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C.  A.  1881, 
Sect.  64. 

Construction 
of  implied 
covenants. 


64.  In  the  construction  of  a  covenant  or  proviso, 
or  other  provision,  implied  in  a  deed  by  virtue  of 
this  Act,  w^ords  importing  the  singular  or  plural 
number,  or  the  masculine  gender,  shall  be  read  as 
also  importing  the  plural  or  singular  number,  or  as 
extending  to  females  as  the  case  may  require. 


Seet.  6S. 

Enlargement 
of  residue  of 
long  term  into 
fee  simple. 


XIII. — Long  Terms. 

65. — (1.)  Where  a  residue  unexpired  of  not  less 
than  two  hundred  years  of  a  term,  which,  as  origi- 
nally created,  was  for  not  less  than  three  hundred 
years,  is  subsisting  in  land,  whether  being  the  whole 
land  originally  comprised  in  the  term,  or  part  only 
thereof,  without  any  trust  or  right  of  redemption 
affecting  the  term  in  favour  of  •  the  freeholder,  or 
other  person  entitled  in  reversion  expectant  on  the 
term,  and  vnthout  any  rent,  or  with  merely  a 
peppercorn  rent  or  other  rent  having  no  money 
value,  incident  to  the  reversion,  or  having  had  a 
rent,  not  being  merely  a  peppercorn  rent  or  other 
rent  having  no  money  value,  originally  so  incident, 
which  subsequently  has  been  released,  or  has  become 
barred  by  lapse  of  time,  or  has  in  any  other  way 
ceased  to  be  payable,  then  the  term  may  be  enlarged 
into  a  fee  simple  in  the  manner,  and  subject  to  the 
restrictions,  in  this  section  provided. 

As  to  the  power  given  by  the  Trustee  Act,  1888,  s.  9,  now 
repealed,  and  replaced  by  the  Trustee  Act,  1893,  s.  5,  sub-s.  (1), 
(n),  to  invest  trust  moneys  upon  mortgages  of  long  terms,  see 
p.  Zbb,posL 

Sect.  11  of  Conv.  Act,  1882,  p.  189,  post,  enacts  that  the  present 
section  shall  be  deemed  not  to  have  included  (i.)  any  term  liable 
to  be  determined  by  re-entry  for  condition  broken  ;  or  (ii.)  any 
term  created  by  sub-demise  out  of  a  superior  term,  itself  incapable 
of  being  enlarged  into  a  fee  simple. 

Rent  incident  to  the  reversion  on  a  term  of  years  is  not  capable 
of  becoming  "  barred  by  lapse  of  time  "  during  the  continuance  of 
the  term.  {Grant  v.  ElliSy  9  M.  &  W.  113  ;  Irish  Land  Commis- 
sion V.  Orantf  10  App.  Ca.  at  p.  26.)  In  Doe  v.  Frosser,  Cowp. 
217,  length  of  time  was  held  to  afford  sufficient  presumption 
of  an  ouster  by  one  tenant  in  common  of  another  ;  but  there 
can  be  no  ouster  of  the  reversioner  by  a  termor  for  years,  who 
is  estopped  from  denying  the  reversioner's  title.    Such  ouster, 


Digitized  by 


Google 


LONG  TEBHS.  158 

if  made  possible  by  8  &  4  Will.  4,  c.  27,  s.  9,  applies  only  in  c.  A.  1881 
the  case  of  rents  not  less  than  twenty  shillings  a  year,  and  is  sect.  66. 
effected,  not  by  mere  non-payment,  but  by  payment  to  an  adverse 
claimant  of  the  reversion.  And  though  in  Eldridge  v.  Knoit, 
Cowp.  214,  Lord  Mansfield  said  (p.  215),  that  **  There  are  many 
cases  not  within  the  Statute  [of  Limitations]  where  from  a 
principle  of  quieting  i)osses8ion,  the  Court  has  thought  that  a 
jury  should  presume  anything  to  support  a  length  of  possession  ; " 
the  phrase,  **  a  length  of  possession,"  seems  hardly  appropriate  to 
describe  "  a  length  of  time  during  which  a  rent  has  not  been 
paid."  In  the  last-cited  case  the  rent  was  a  quit  rent,  which  is 
within  the  Statute  of  Limitations,  not  a  rent  inciaent  to  a  reversion, 
which  is  not. 

The  reversions  contemplated  by  this  section  have  in  some  c^es 
a  substantial  value,  which  the  termor  is  now  enabled  to  appropriate 
without  compensation. 

The  mere  fact  that  a  rent  is  so  small  that  it  is  not  actually  de- 
manded and  is  not  saleable,  will  not  make  it  a  "  rent  having  no 
money  value"  within  the  meaninojof  this  enactment.  {Re  Smith 
and  Stott,  29  Ch.  D.  1009,  n. ;  31  W.  R.  411.)  But  the  reservation 
of  a  nominal  rent,  such  as  a  silver  penny,  expressed  to  be  pay- 
able "  if  lawfully  demanded  '*  (upon  which  words  stress  was  laid 
by  the  Court),  will  not  exclude  the  section ;  such  a  reservation 
being  presumed  to  have  been  intended  to  have  no  money  value, 
but  only  to  be  evidence  of  a  tenancv.  {Re  Ompman  and  Holbs, 
29  Ch.  D.  1007.) 

It  is  possible  that  the  remarkable  provision  in  s.  15  of  Lord 
Cranworth's  Act  (see  note  on  s.  21,  ante)  was  intended  to  effect, 
in  many  cases,  the  same  purpose  as  the  present  section,  by 
enabling  any  mortgagee  possessed  of  a  long  terra,  which  had 
been  created  by  an  owner  in  fee  simple,  to  convey  the  fee  simple 
upon  a  sale  effected  under  the  power  of  sale  conferred  by  that  Act. 

It  is  believed  that  some  practitioners  combine  a  declaration 
enlarging  a  long  term  with  a  conveyance ;  and  it  has  been  stated 
that  when  this  is  done,  the  Commissioners  of  Inland  Itevenue 
require  a  ten-shilling  stamp  to  he  fixed  in  addition  to  the 
ad  valorem  duty  in  respect  of  the  conveyance.  (See  27  Sol. 
Joum.  465.)  It  is  conceived  that  the  declaration  and  the  con- 
veyance are  clearly  "seveial  distinct  matters,"  within  the  meaning 
of  the  Stamp  Act,  1870,  s.  8,  sub-s.  (1).  (See  Hadgett  v.  Commrs. 
o/InJ,  Rei\,  3  Ex.  D.  4G.)  But  the  impropriety  of  combining  them 
in  one  deed  is  obvious  ;  and  the  validity  of  such  a  conveyance  is 
open  to  grave  doubt.  The  whole  deed  takes  effect  unojlatu,  and 
if  the  conveyance  should  take  effect,  it  is  impossible  to  see  how 
"  the  person  in  whom  the  term  was  vested,"  could  acquire  and 
/lave  in  the  land  a  fee  simple  instead  of  the  term.  See  sub-s.  (3), 
m/ra,  and  note  thereon. 

(2.)  Each  of  the  following  persons  (namely) : 
(i.)  Any  person  beneficially  entitled  in  right  of 
the  term,  whether  subject  to  any  incumbrance 
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c.  A.  1881,  or  not,  to  possession  of  any  land  comprised 

_??*,*i^'_  in    the   term;    but,  in   case   of   a   married 

woman,     with     the     concurrence     of     her 
husband,   unless    she    is    entitled    for    her 
separate    use,    whether   with    restraint    on 
anticipation  or  not,  and  then   without  his 
concurrence  ; 
(ii.)  Any  person  being   in    receipt  of  income  as 
trustee,  in  right  of  the  term,  or  having  the 
term  vested  in  him  in  trust  for  sale,  whether 
subject  to  any  incumbrance  or  not ; 
(iii.)  Any  person  in  whom,  as  personal  represen- 
tative of  any  deceased  person,  the  term  is 
vested,  whether  subject  to  any  incumbrance 
or  not ; 
shall,  as  far  as  regards  the  land,  to  which   he  is 
entitled,  or  in  which  he  is  interested,  in  right  of  the 
term,  in  any  such  character  as  aforesaid,  have  power 
by  deed  to  declare  to  the  effect  that,  from  and  after 
the  execution  of  the  deed,  the  term  shall  be  enlarged 
into  a  fee  simple. 

The  languajic  of  this  sub-section  iocludes  three  cases  : — (1)  a 
legal  owner  beneficially  entitled  ;  (2)  a  legal  owner  entitled  as 
trustee  ;  (3)  a  legal  owner  entitled  as  personal  representative  of 
a  deceased  owner.  An  equitable  owner,  the  term  being  Tested  in 
trustees,  is  clearly  not  within  its  language,  since  he  is  entitled  in 
right  of  the  trust,  not  in  right  of  the  term ;  and  there  is  no  neces- 
sity to  suppose  that  his  case  is  within  the  Act*8  intention,  since  a 
sufficient  meaning  can  otherwise  be  assigned  to  ull  the  language 
used. 

The  fact  that,  by  s.  2,  sub-s.  (iii.)i  p.  10,  ante,  possession 
includes  receipt  of  income,  seems  to  have  little  bearing  upon  the 
question.  It  might  enable  an  equitable  owner  to  be  mcluded,  in 
cases  where  the  language  is  otherwise  appropriate  ;  but  hai'dly 
in  a  case  where  the  language  is  inappropriate  and  there  is 
no  necessity  for  including  him.  The  receipt  of  income  by 
a  legal  owner  gives  a  sufficient  meaning  to  the  language  used. 

Moreover,  since  the  trustee,  "  being  in  receipt  of  income  as 
trustee,  in  right  of  the  term,  or  having  the  term  vested  in  him  in 
trust  for  sale,"  would  clearly  have  power  to  enlarge  the  term,  it 
J'ollows,  upon  the  hypothesis  that  the  cestvi  que  trust  lor  the  time 
being  entitled  to  the  income  in  right  of  the  trust,  also  has  power 
to  enlarge,  that  there  would  exist  at  the  same  time  two  indepen- 
dent persons,  each  separately  having  the  power.  This  would  be 
anomalous  and  inconvenient;  and  gives  a  look  of  improbability 
to  the  hypothesis  upon  which  it  rests. 
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It  wiJl  therefore  be  prudent  not  to  assume  that  an  equitable     C  A.  1881, 
owner,  whether  tenant  for  life  or  otherwise,  has  power  to  enlarge       Sect.  65. 
the  term.     A  legal  tenant  for  life  clearly  has  the  power. 

A  legal  tenant  for  life  of  a  term,  with  a  quasi-remainder  over, 
can  be  created  by  will  {Mat  Manning's  Casey  8  Rep,  94  ;  Lamjyefs 
Case,  10  Rep.  46),  though  not  by  deed.  (See  also  Wilkinson  v. 
Sotdhy  7  T.  R.  655.)  The  quasi-remainder  is  an  executory  devise. 
Settlements  of  long  terms,  like  settlements  of  other  terms  of  years, 
are  usually  eifected  by  trusts. 

The  mortgagor  of  a  long  term,  when  the  mortgage  is  by 
demise,  seems  to  have  power  to  enlarge  the  term,  whether  he  is 
or  is  not  **  mortgagor  in  possession  ; "  because,  even  though 
jK)sse8sion  should  be  taken  by  the  mortgagee  under  the  demise, 
this  would  not  deprive  the  mortgagor  of  his  title  under  the  term 
itself. 

When  the  mortgage  is  by  assignment,  the  mortgagor  seems  to 
have  power  to  enlarge  only,  ac  the  most,  while  in  possession ;  for, 
when  out  of  possession,  he  is  not  "  beneficially  entitled  in  right 
of  the  term." 

A  mortgagee  by  demise,  and  a  mortgagee  by  assignment  not 
in  possession,  clearly  have  no  power  to  enlarge.  Whether  a 
mortgagee  by  assignment  in  posses:dion  ha»  the  power  is  a  difiScult 
question.  The  answer  seems  to  depend  upon  whether  he  is 
"  beneficially  entitled  "  within  the  meaning  of  sub-s.  (2),  (i.). 
If  he  is  not,  certainly  no  one  else  is ;  so  that,  upon  that  sup- 
position, the  beneficial  title  would  be  in  abeyance.  But  it 
would  not  be  prudent,  in  the  absence  of  judicial  decision,  to 
accept  a  title  depending  upon  an  enlargement  effected  by  such 
mortgagee. 

It  is  appi*ehended  that  an  ineffectual  attempt  to  enlarge  a 
term  under  this  section  would  be  a  mere  nullity,  and  would  not 
operate  a  forfeiture  of  the  term.  Now  that,  by  8  &  y  Vict.  c.  106, 
8.  4,  the  tortious  operation  of  feoffments  is  abolished,  there  seems 
to  be  no  conveyance  injms  by  which  a  forfeiture  can  be  incurred. 
See  on  this  subject,  4  Bac.  Abr.  884,  Leases  and  Tei'ms  of  Years, 
T.  2. 

(3.)  Thereupon,  by  virtue  of  the  deed  and  of  this 
Act,  the  term  shall  become  and  be  enlarged  accord- 
ingly, and  the  person  in  whom  the  term  was  pre- 
viously vested  shall  acquire  and  have  in  the  land  a 
fee  simple  instead  of  the  term. 

It  is  (at  the  least)  very  doubtful  whether  the  fee  simple,  into 
which  the  term  is  enlarged,  can  be  conveyed,  or  settled,  by  the 
deed  effecting  the  enlargement.  The  Act  contains  nothing  to 
warrant  such  a  proceeding,  and  it  must  not  be  assumed  that  the 
Courts  will  make  the  necessary  additions. 

Since  there  cannot  be  two  fees  simple  in  the  same  land,  it 
seems  that  the  estate  of  the  reversioner  is  absolutely  destroyed. 
It  cannot  be  transferred  to  the  termor,  because  such  transfer 
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C.  A.  1881,     would  operate  as  a  merger,  not  an  enlargement.    The  only  alter- 

Sect.  65.       native  is  to  suppose  that  the  reversion  in  fee  simple  continues 

in  existence,  and  that  the  fee  simple  created  by  enlargement 

subsists  as  a  base  fee.     (Upon  this  question,  see  Ohallis,  R.  P. 

'2nd  ed.  305.) 

It  is  clear,  Irom  the  language  of  this  sub-section,  that  the 
equitable  owner  of  a  term  cannot  acquire  more  than  an  equitable 
fee  simple  by  the  enlargement. 

(4.)  The  estate  in  fee  simple  so  acquired  by 
enlargement  shall  be  subject  to  all  the  same 
trusts,  powers,  executory  limitations  over,  rights, 
and  equities,  and  to  all  the  same  covenants  and 
provisions  relating  to  user  and  enjoyment,  and  to 
all  the  same  obligations  of  every  kind,  as  the  term 
vrould  have  been  subject  to  if  it  had  not  been  so 
enlarged. 

This  sub-section  apparently  enables  many  burdens  to  be  im- 
posed at  law  upon  a  fee  simple,  which  have  hitherto  been  possible 
only  in  equity  and  with  notice,  under  the  doctrine  of  7^uik  v. 
Moxhaify  2  Ph.  774.  A  long  term  can  be  created,  to  the  intent 
that  it  shall  be  enlarged  into  a  fee  simple  by  the  termor.  And 
there  is  nothing  to  restrict  the  covenants  here  mentioned  to 
negative  covenants,  to  which  the  principle  of  Talk  v.  MoxJiay 
is  restricted.  {Haywood  v.  Brunswick^  dc.  Bdg.  Socy.,  8  Q.  B.  D. 
40;l) 

The  question  might  be  raised,  whether  the  burden  of  covenants 
annexed  to  a  fee  simple  acquired  by  enlargement,  endures  only 
so  long  as  the  term  would  have  endured  if  it  had  not  been 
enlarged,  or  during  the  continuance  of  the  fee  simple.  Since 
the  new  fee  simple  is  in  fact  the  old  term  (the  latter  being 
enlarged,  not  merged)  it  would  seem  that  the  covenants  remain 
annexed  to  the  term  under  its  new  shape,  and  therefore,  if 
otherwise  valid,  endure  for  ever. 

(5.)  But  w^here  any  land  so  held  for  the  residue 
of  a  term  has  been  settled  in  trust  by  reference  to 
other  land,  being  freehold  land,  so  as  to  go  along 
with  that  other  land  as  far  as  the  law  i^ermits,  and, 
at  the  time  of  enlargement,  the  ultimate  beneficial 
interest  in  the  term,  whether  subject  to  any  sub- 
sisting particular  estate  or  not,  has  not  become 
absolutely  and  indefeasibly  vested  in  any  person, 
then  the  estate  in  fee  simple  acquired  as  aforesaid 
shall,  without  prejudice  to  any  conveyance  for  value 
previously  made  by  a  person  having  a  contingent  or 
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defeasible  interest  in  the  term,  be  liable  to  be,  and    c.  a.  imi, 
shall  be,  conveyed  and  settled  in  like  manner  as  the      ^^^^'  ^^' 
other  land,  being  freehold  land,  aforesaid,  and  until 
so  conveyed  and  settled  shall  devolve  beneficially  as 
if  it  had  been  so  conveyed  and  settled. 

If  chattels,  or  any  chattel  interest,  be  settled,  either  directly 
upon  trusts  resembling  the  limitations  in  a  strict  settlement  of 
lands,  or  indirectly  by  reference  to  such  limitations,  the  first 
quasi-tenant  in  tail  of  the  chattels,  or  the  first  tenant  in  tail  of 
the  lands  by  reference  to  which  the  chattels  are  settled,  who 
attains  an  indefeasibly  vested  interest  or  estate,  becomes  abso- 
lutely entitled  to  the  chattels.  {Foley  v.  Bnrmll,  4  Bro.  P.  C. 
319  ;  Vatighan  t.  BursUni,  3  Bro,  C.  C.  101  ;  Carr  v.  Ld,  Err  oil, 
14  Ves.  478.)  Lord  Romilly,  M.R.,  held,  in  Hogg  v.  Jones,  32 
Beay.  45,  that  if  the  estate  of  the  tenant  in  tail  is  liable  to  be 
devested  by  the  coming  in  esse  of  a  tenant  in  tail  of  an  elder 
branch,  the  chattels  will  not  vest  in  him  during  the  contingency  ; 
so  that,  if  he  dies  pending  the  contingency,  no  claim  to  the 
chattels  can  pass  to  his  personal  representative.  But  Kay,  J., 
though  he  did  not  deny  that  the  last-cited  case  was  rightly 
decided,  seems  to  have  thought  that  it  ought  to  have  been 
decided  upon  the  particular  wording  of  the  will  out  of  which 
it  arose  ;  and  he  held,  in  Parkin  v.  Cresswell,  24  Ch.  D.  102, 
that  the  chattels,  pending  the  contingency,  will  vest  for  a  trans- 
missible interest  in  such  a  tenant  in  tail,  so  that,  if  the  estate 
tail  should  eventually  become  indefeasibly  vested,  the  claim  of 
the  personal  representative  to  the  chattels  will  become  absolute. 

The  addition  of  the  words,  "  so  far  as  the  rules  of  law  and 
equity  will  permit,"  have  no  eflPect  to  prevent  the  absolute 
vesting  of  the  chattels  in  a  tenant  in  tail  or  quasi-tenant  in  tail, 
in  whom  they  would  otherwise  have  vested  absolutely.  (Rowland 
v.  Morgan,  2  Ph.  764,  where  the  opinion  of  Lord  flardwicke  to 
the  contrary,  expressed  in  Ld,  Deerhurst  v.  D.  of  St,  Albans, 
5  Madd.  232,  and  Gower  v.  Grosvenor,  5  Madd.  337,  was  thought 
to  have  been  clearly  oveiTuled.  See  also  Harrington  v.  H.,  L.  R. 
5  H.  L.  87,  at  p.  107.) 

The  absolute  vesting  of  the  chattels  in  manner  above  mentioned 
can  be  postponed  or  prevented  by  a  clear  expression  of  intention  ; 
but  such  expression  of  intention  must  comply,  in  point  of  clear- 
ness and  certainty,  with  the  rules  which  govern  conditions  sub- 
sequent at  comrnon  law,  of  which  clearness  and  certainty  were 
prominent  characteristics ;  and,  therefore,  if  the  contingency  upon 
which  the  vesting  depends  is  of  so  peculiar  a  nature  that  it  is 
impossible,  during  a  period  of  time,  to  say  whether  the  con- 
tingency has  happened  or  not,  the  restriction  will  be  void.  {Re 
Visct  Exmmih,  23  Ch.  D.  158.) 

(6.)  The  estate  in  fee  simple  so  acquired  shall, 
whether  the  term  was  originally  created  without 
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Sect  65.      -j^  ^Yi  mines  and  minerals  which   at  the  time  of 

enlargement  have  not  been  severed  in  right,  or  in 

fact,  or  have  not  been  severed  or  reserved   by  an 

inclosure  Act  or  award. 

(7.)  This  section  applies  to  every  such  term  as 
aforesaid  subsisting  at  or  after  the  commencement 
of  this  Act. 


XIV. — Adoption  of  Act. 

Sect.  66.  66^ — (1.)  It  is  hereby  declared  that  the  powers 

Protection  of     aiveu  bv  this  Act  to  any  person,  and  the  covenants, 

solicitor  and        ^         -    -  ^  i.-       i    j.-  j  j  u-    i_  i        xi.  • 

trustees  provisious,  stipulatious,  and  words  which  under  this 

adopting  Act.  \qi  ^re  to  be  deemed  included  or  implied  in  any 
instrument,  or  are  by  this  Act  made  applicable  to 
any  contract  for  sale  or  other  transaction,  are  and 
shall  be  deemed  in  law  proper  powers,  covenants, 
provisions,  stipulations,  and  words,  to  be  given  by 
or  to  be  contained  in  any  such  instrument,  or  to  be 
adopted  in  connection  with,  or  applied  to,  any  such 
contract  or  transaction ;  and  a  solicitor  shall  not 
be  deemed  guilty  of  neglect  or  breach  of  duty,  or 
become  in  any  way  liable,  by  reason  of  his  omitting, 
in  good  faith,  in  any  such  instrument,  or  in  con- 
nection with  any  such  contract  or  transaction, 
to  negative  the  giving,  inclusion,  implication,  or 
application  of  any  of  those  powers,  covenants, 
provisions,  stipulations,  or  words,  or  to  insert  or 
apply  any  others  in  place  thereof,  in  any  case 
where  the  provisions  of  this  Act  would  allow  of  his 
doing  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to 
imply  that  the  insertion  in  any  such  instrument,  or 
the  adoption  in  connection  with,  or  the  application 
to,  any  contract  or  transaction,  of  any  further  or 
other  powers,  covenants,  provisions,  stipulations,  or 
words  is  improper. 

(3.)  Where  the  solicitor  is  acting  for  trustees, 
executors,  or  other  persons  in  a  fiduciary  position, 
those  persons  shall  also  be  protected  in  like  manner. 
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(4.)  Where  such  persons  are   acting  without  a     c.  a.  issi, 
solicitor,  they  shall  also  be  protected  in  like  manner.      ^^^-  ^'  . 

The  several  distinctions  appearing  in  the  language  of  the  first 
sub-section  must  be  carefully  noted.     It  speaks  of — 

(a)  Pmvers  given  to  a  person ; 

(b)  Covenants^  provisiom^  stipulations  and  words  to  be  deemed 

inchded  or  implied  in  an  instrument; 

(c)  Covenants,  provisions,  stipulations  and  words  made  appli- 

cable to  a  contract  for  sale  or  otJier  transaction. 
The  section  is  therefore  confined  to  powers,  and  to  covenants, 
ifec,  either  "deemed  included  or  implied'*  in  instruments,  or 
made  applicable  to  transactions.  Under  special  circumstances, 
it  may,  notwithstanding  this  section,  be  a  breach  of  duty  on  the 
part  of  a  solicitor  to  omit  to  exclude  the  operation  of  s.  17,  p.  70, 
ante  (on  the  consolidation  of  mortgages)  ;  and  to  such  cases  the 
present  section  does  not  seem  to  apply.  The  rule  as  to  consoli- 
dation is  anew  rule  of  law,  whicii  may  be  negatived  if  circum- 
stances render  it  prudent  so  to  do.  The  omission  to  negative  the 
rule  cannot  aptly  he  styled  "a  provision  applicable  to  a  trans- 
action ;"  still  less  (if  possible)  is  it  a  ''covenant,"  or  a  **  stipu- 
lation," or  a  "word." 


XV. — Miscellaneous. 

67, — (1-)  Any  notice  required  or  authorized  by      sect  67. 
this  Act  to  be  served  shall  be  in  writing.  Regulations 

(2.)  Any  notice  required  or  authorized  by  this  ^t?^^"^ 
Act  to  be  served  on  a  lessee  or  mortgagor  shall  be 
sufficient,  although  only  addressed  to  the  lessee  or 
mortgagor  by  that  designation,  without  his  name, 
or  generally  to  the  persons  interested,  vnthout  any 
name,  and  notwithstanding  that  any  person  to  be 
affected  by  the  notice  is  absent,  under  disability, 
xmborn,  or  unascertained. 

(3.)  Any  notice  required  or  authorized  by  this 
Act  to  be  served  shall  be  sufficiently  served  if  it  is 
left  at  the  last-known  place  of  abode  or  business  in 
the  United  Kingdom  of  the  lessee,  lessor,  mort- 
gagee, mortgagor,  or  other  person  to  be  served,  or, 
in  case  of  a  notice  required  or  authorized  to  be 
served  on  a  lessee  or  mortgagor,  is  affixed  or  left  for 
him  on  the  land  or  any  house  or  building  comprised 
in  the  lease  or  mortgage,  or,  in  case  of  a  mining 
lease,  is  left  for  the  lessee  at  the  office  or  counting- 
house  of  the  mine. 
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Sect.  67. 


Sect.  68. 

Short  title  of 
6  &  6  Will.  4, 
c.  62. 


(4.)  Any  notice  required  or  authorized  by  this 
Act  to  be  served  shall  also  be  sufficiently  served,  if 
it  is  sent  by  post  in  a  registered  letter  addressed  to 
the  lessee,  lessor,  mortgagee,  mortgagor,  or  other 
person  to  be  served,  by  name,  at  the  aforesaid  place 
of  abode  or  business,  office,  or  counting-house,  and 
if  that  letter  is  not  returned  through  the  post-office 
undelivered ;  and  that  service  shall  be  deemed  to  be 
made  at  the  time  at  which  the  registered  letter  would 
in  the  ordinary  course  be  delivered. 

(5.)  This  section  does  not  apply  to  notices  served 
in  proceedings  in  the  Court. 

The  uoLices  required  or  authorized  by  the  Act  are  mentioned  in 
sects.  14,  20,  and  45,  ante. 

Apart  from  this  section,  a  mortgragee's  notice  may  be  affixed 
to  the  door  of  a  vacant  house.  (Fisher  on  Mortgages,  4th  ed. 
par.  756,  5th  ed.  par.  955  ;  Coote  on  Mortgages,  4th  ed.  p.  249, 
5th  ed.  p.  274.) 

68,  The  Act  described  in  Part  II.  of  the  First 
Schedule  to  this  Act  shall,  by  virtue  of  this  Act, 
have  the  short  title  of  the  Statutory  Declarations 
Act,  1835,  and  may  be  cited  by  that  short  title  in 
any  declaration  made  for  any  purpose  under  or  by 
virtue  of  that  Act,  or  in  any  other  document,  or  in 
any  Act  of  Parliament. 

This  short  title  was  also  inserted  in  the  Schedule  to  the  Short 
Titles  Act,  1892  ;  but  is  omitted  from  the  Act  of  1896. 


Sect.  69. 

Regulations 
respectiDg 
payments 
into  Court 
and  applica- 
tions. 


XVI. — Court;  Procedure;  Orders. 

69, — (1-)  All  matters  within  the  jurisdiction  of 
the  Court  under  this  Act  shall,  subject  to  the  Acts 
regulating  the  Court,  be  assigned  to  the  Chancery 
Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  shall  effec- 
tually exonerate  therefrom  the  person  making  the 
payment. 

(3.)  Every  application  to  the  Court  shall,  except 
where  it  is  otherwise  expressed,  be  by  summons  at 
Chambers. 

Applications  for  relief  under  Cony.  Act,  1881,  b.  14,  must  be  by 
action.     See  note,  at  p.  63,  ante. 
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(4.)  On  an  application  by  a  purchaser  notice  shall    c.  a.  issi, 
be  served  in  the  first  instance  on  the  vendor.  _8eotji9^_ 

(5.)  On  an  application  by  a  vendor  notice  shall 
be  served  in  the  first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on 
such  persons,  if  any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  have  full  power  and  discre- 
tion to  make  such  order  as  it  thinks  fit  respecting 
the  costs,  charges,  or  expenses  of  all  or  any  of  the 
parties  to  any  application. 

(8.)  General  rules  for  purposes  of  this  Act  shall 
be  deemed  Kules  of  Court  within  section  seventeen 
of  the  Appellate  Jurisdiction  Act,  1876,  and  may  be  39  &  40  vict. 
made  accordingly.  ^  ^^'  ^-  ^^• 

(9.)  The  powers  of  the  Court  may,  as  regards 
land  in  the  County  Palatine  of  Lancaster,  be  exer- 
cised also  by  the  Court  of  Chancery  of  the  County 
Palatine;  and  Kules  for  regulating  proceedings  in 
that  Court  shall  be  from  time  to  time  made  by  the 
Chancellor  of  the  Duchy  of  Lancaster,  with  the 
advice  and  consent  of  a  Judge  of  the  High  Court 
acting  in  the  Chancery  Division,  and  of  the  Vice- 
Chancellor  of  the  County  Palatine. 

(10.)  General  Kules,  and  Kules  of  the  Court  of 
Chancery  of  the  County  Palatine,  under  this  Act 
may  be  made  at  any  time  after  the  passing  of  this 
Act,  to  take  effect  on  or  after  the  commencement  of 
this  Act. 

Sub-B.  (3)  is  not  merely  permissive.  (See  Re  LillwalVs  Settmt. 
Trust,  W.  N.  1882,  p.  6.)  But  it  is  only  directory,  and  the 
penalty  for  bringing  a  matter  before  the  Court  in  any  other  way 
affects  the  question  of  costs  only.  {Ex  pie.  Thompson,  28  Sol. 
Journ.  274.)  This  point  is  not  noticed  in  the  report  in  W.  N. 
1884,  p.  28  ;  and  see  Re  Blundell,  1901,  2  Ch.  221. 

Sects.  5,  9,  24,  25,  sub-s,  (3),  and  42,  ante,  provide  for  applica- 
tions which  come  under  this  sub-section. 

70. — (1-)    An   order  of    the    Court    under  any      sect.  70. 
statutory  or  other  jurisdiction  shall  not,  as  against  Orders  of 
a  purchaser,  be  invahdated  on  the  ground  of  want  of  cia^e.*^** 
jurisdiction,  or  of  want  of  any  concurrence,  consent, 
notice,  or  service,  whether  the  purchaser  has  notice 
of  any  such  want  or  not. 

o.  M 
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c.  A,  1881,        (2.)  This  section  shall  have  effect  with  respect 
^^^^'  ^^' —  to  any  lease,  sale,  or  other  act  under  the  authority 


of  the  Court,  and  purporting  to  be  in  pursuance 
40  &  41  Vict,  of  the  Settled  Estates  Act,  1877,  notwithstanding 
c.  18, 8.  40.  ^^^  exception  in  section  forty  of  that  Act,  or  to 
be  in  pursuance  of  any  former  Act  repealed  by 
that  Act,  notwithstanding  any  exception  in  such 
former  Act. 

(3.)  This  section  applies  to  all  orders  made  before 
or  after  the  commencement  of  this  Act,  except  any 
order  which  has  before  the  commencement  of  this 
Act  been  set  aside  or  determined  to  be  invalid  on 
any  ground,  and  except  any  order  as  regards  which 
an  action  or  proceeding  is  at  the  commencement  of 
this  Act  pending  for  having  it  set  aside  or  determined 
to  be  invalid. 

The  words  "  under  any  statutory  or  other  jurisdiction "  seem 
to  mean  **  purporting  to  be  under,"  &c.  An  order  will  not  be 
invalidated  as  against  a  purchaser,  although  it  shows  on  its  face 
that  it  was  made  ultra  vires,  {Re  Hall  Dare,  21  Ch.  D.  41  ; 
iVosk/n  V.  Jf.,  1893,  3  Ch.  376.) 

But  an  order  will  not  by  virtue  of  this  section  be  taken  to  bind 
any  estate  or  interest  which,  having  regard  to  the  terms  of  the 
order  and  the  proceedings  in  and  circumstances  under  which 
it  was  made,  was  not  intended  to  be  bound.     (Jones  v.  Bamstty 

1899,  1  Ch.  611 ;  affirmed,  1900,  1  Ch.  370.)  The  section  was 
only  intended  to  cure  irregularities  in  procedure ;  it  was  not 
intended  to  enable  the  Court  to  sell  the  property  of  B.  when 
it  supposed  it  was  ordering  the  property  of  A.  to  be  sold.     (S.  C. 

1900,  1  Ch.  374,  376.) 

For  a  case  where  a  good  title  was  held  to  have  been  made 
out  under  this  section  coupled  with  a  special  condition,  see  Re 
Whitham,  Whitham  v.  Davies,  W.  N.  1901,  p.  86. 

But  "the  Court"  means  the  High  Court ;  see  s.  2,  sub-s.  (xviii.), 
ante ;  and  in  cases  where  a  County  Court  acts  in  excess  of  its 
jurisdiction  in  making  an  order,  the  title  derived  under  such 
order  cannot  be  forced  on  an  unwilling  purchaser.  {Re  Bowling 
and  Welhy,  1895,  1  Ch.  663.)  It  is  conceived  that  the  above 
principle  gives  the  ratio  decidendi  of  that  case.  Orders  were  im- 
properly made  in  the  Leeds  County  Court,  under  sects.  199  and 
208  of  the  Comp.  Act,  1862  ;  and  it  is  probable  (though  not  so 
stated)  that  the  jurisdiction  was  derived  under  the  Comp.  (Wind- 
ing-up) Act,  1890,  s.  1,  sub-s.  (1)  ;  which,  though  it  gives  juris- 
diction to  wind  up,  does  not  substitute  the  County  Court  for  the 
High  Court  within  the  meaning  of  the  present  enactment. 

It  seems  that,  under  the  Settled  Estates  Act,  1856,  19  &  20 
Vict.  c.  120,  s.  28,  a  purchaser,  after  the  execution  of  a  conveyance 
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pursuant  to  an  order  of  the  Court,  would  have  obtained  an 
indefeasible  title,  notwithstanding  that  the  Court  had  exceeded 
its  jurisdiction  in  making  the  order.  (Re  Thompson,  Oreen  v. 
Thompson,  Johns.  418.) 

It  is  conceived  that  the  Court,  relying  upon  the  general  prin- 
ciples of  its  jurisdiction,  would  not  permit  a  purchaser  to  avail 
himself  of  an  order  obtained  by  fraud,  of  which  he  had  notice  at 
the  time  of  the  purchase. 

It  is  possible  that  the  Court,  upon  similar  grounds,  would  not, 
in  spite  of  the  sweeping  language  of  sub-s.  (1),  permit  a  pur- 
chaser to  avail  himself  of  an  order  obtained  by  fraud,  even 
though  he  had  no  notice  thereof,  to  obtain  anything  further,  by 
means  of  the  order,  which  he  had  not  at  the  time,  after  he  had 
received  notice  of  the  fraud,  or  the  obtaining  of  which  would 
involve  such  notice.  The  aim  of  the  section  may  be  to  place 
upon  a  legal  basis,  and  to  extend  the  doctrine  of  equity,  that  no 
relief  in  equity  could  be  obtained  as  against  a  purchaser  for 
value  without  notice,  to  purchasers  with  notice,  so  far  as  the 
cases  here  contemplated  are  concerned.  But  the  latest  authori- 
ties lay  it  down  that,  under  this  principle,  even  a  purchaser  for 
value  without  notice  could  not  take  advantage  of  the  fraud  of 
another  person,  though  committed  without  his  privity,  to  obtain 
any  further  benefit  in  fieri,  (Eyre  v.  Burmesier,  10  H.  L.  C.  90  ; 
Heath  v.  Crealocky  L.  R.  10  Ch.  22.)  But  if  the  matter  was  no 
longer  in  fieri,  but  actually  completed,  he  might  retain  all  that  he 
had  got,  notwithstanding  that,  in  order  to  make  out  his  title,  he 
had  to  rely  upon  deeds  which  were  (by  no  fault  of  his)  unknown 
to  him  at  the  date  of  his  purchase,  and  which,  if  known,  would 
have  disclosed  the  fraud.     {Pilcher  v.  Rawlins,  L.  R.  7  Ch.  259.) 

With  reference  to  the  equitable  defence  of  purchase  for  value 
without  notice,  it  must  be  remembered  that  this  no  longer  affords 
a  defence  against  a  claim  for  discovery.  (Tnd,  Goope  <t  Co.  v. 
Emmerson,  12  App.  Cas.  300.)  Nor  against  a  claim  to  recover 
title  deeds.  (Re  Cooper,  C.  v.  Vesey,  20  Ch.  D.  611  ;  Manners 
V.  Mew,  29  Ch.  D.  725 ;  Re  Ingham,  Jones  v.  Ingham,  1898, 
1  Ch.  353.) 

On  the  protection  afforded  to  a  puisne  mortgagee  by  getting 
in  the  legal  estate  from  the  first  mortgagee,  see  Taijlor  v.  RvsseU, 
1892,  A.  C.  244. 


C.  A.  1881, 
Sect.  70. 


XVII. — Eepeals. 

71.— (1.)  The  enactments  described  in  Part  III.      ^^^'^^^ 

of  the   Second   Schedule  to   this  Act  are  hereby  ^^^^nts 

repealed.  lu  Part  in. 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  tl^t, 

not  affect  the  validity  or  invalidity,  or  any  operation,  restriction  on 

effect,  or  consequence,  of  any  instrument  executed  ^^^"p^*^*'- 
or  made,  or  of  anything  done  or  suffered,  before  the 
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c.  A,  1881,  commencement  of  this  Act,  or  any  action,  proceeding, 
— ?!!L!i__  or  thing  then  pending  or  uncompleted ;  and  every 
such  action,  proceeding,  and  thing  may  be  carried 
on  and  completed  as  if  there  had  been  no  such 
repeal  in  this  Act ;  but  this  provision  shall  not  be 
construed  as  qualifying  the  provision  of  this  Act 
relating  to  section  forty  of  the  Settled  Estates- Act, 
1877,  or  any  former  Act  repealed  by  that  Act. 

The  rights  and  powers  conferred  by  Lord  Cranworth's  Act 
will  not  be  deemed  to  be  extinguished,  so  far  as  concerns  instru- 
ments coming  into  operation  between  the  passing  of  that  Act  and 
the  coming  into  operation  of  the  present  Act.  (Re  Sohmon  & 
Meagher,  40  Ch.  D.  508.)  This  conclusion,  however,  does  not 
apply  to  those  sections,  such  as  s.  48,  p.  120,  ante,  which  are 
expressly  extended  to  instruments  coming  into  operation  before 
the  commencement  of  the  Act ;  see  Re  Dickson,  Hill  v.  Ghanf^ 
29  Ch.  D.  331,  at  pp.  338,  340. 


XVIII. — Ireland. 

Sect.  72.  72, — (1.)  In  the  application  of  this  Act  to  Ireland 

Modifications    tj^e  foregoing  provisions  shall  be  modified  as  in  this 
i^iSd."^       section  provided. 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court 
[of  Justice]  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that 
Court  shall,  subject  to  the  Acts  regulating  that 
Court,  be  assigned  to  the  Chancery  Division  of  that 
Court ;  but  General  Kules  under  this  Act  may  direct 
that  any  of  those  matters  be  assigned  to  the  Land 
Judges  of  that  Division. 

(4.)  The  proper  oflEice  of  the  Supreme  Court  [of 
Judicature]  in  Ireland  shall  be  substituted  for  the 
central  office  of  the  Supreme  Court  [of  Judicature]. 

The   words   in   square  brackets   in   sub-ss.  (2)   and   (4)   are 
repealed  by  the  Statute  Law  Revision  Act,  1898. 

(5.)  General  Kules  for  purposes  of  this  Act  for 

Ireland  shall  be  deemed  Kules  of  Court  within  the 

40  &  41  Vict.    Supreme  Court  of  Judicature  Act  (Ireland),  1877, 

c.  57, 8.  69.      ^^^  j^g^y  -^^  made  accordingly,  at  any  time  after  the 

passing  of  this  Act,  to  take  effect  on  or  after  the 

commencement  of  this  Act. 
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73, — (1.)  Section  five  of  the  Vendor  and  Pur- 
chaser Act,  1874,  is  hereby  repealed  from  and  after 
the  commencement  of  this  Act,  as  regards  cases  of  ^^^J^^^^^ 
death  thereafter  happening  ;  and  section  seven  of  the  intest^^  &c 
Vendor  and  Pm-chaser  Act,  1874,  is  hereby  "repealed  37  &  88  vict. 
as  from  the  date  at  which  it  came  into  operation. 

(2.)  This  section  extends  to  Ireland  only. 


C.  A.  1881, 
Sect.  78. 


c.  78, 


SCHEDULES. 


THE  FIRST  SCHEDULE. 

Acts  affected. 

Part  I.  (a). 

1  &  2  Vict.  c.  110. — An  Act  for  abolishing  arrest  on  mesne  pro- 

cess in  civil  actions,  except  in  certain  cases  ;  for  extending 
the  remedies  of  creditors  against  the  property  of  debtors ; 
and  for  amending  the  laws  for  the  relief  of  insolvent  debtors 
in  England. 

2  &  3  Vict.  c.  11. — An  Act  for  the  better  protection  of  purchasers 

against  judgments,  Crown  debts,  lis  pendens,  and  fiats  in 
bankruptcy. 
18  &  IJ)  Vict.  c.  15. — An  Act  for  the  better  protection  of  pur- 
chasers against  judgments,  Crown  debts,  cases  of  lis  pendens, 
and  life  annuities  or  rentcharges. 

22  &  23  Vict.  c.  35. — An  Act  to  further  amend  the  law  of  property 

and  to  relieve  trustees. 

23  &  24  Vict.  c.  38. — An  Act  to  further  amend  the  law  of  property. 
23  &  24  Vict.  c.  115. — An  Act  to  simplify  and  amend  the  practice  as 

to  the  entiy  of  satisfaction  on  Crown  debts  and  on  judgments. 

27  &  28  Vict  c.  112. — An  Act  to  amend  the  law  relating  to  future 

judgments,  statutes,  and  recognizances. 

28  &  29  Vict.  c.  104.— The  Crown  Suits,  &c..  Act,  1865. 
31  &  32  Vict.  c.  54. — The  Judgments  Extension  Act,  18G8. 

Part  II. 

5  &  6  Will.  4,  c.  62. — An  Act  to  repeal  an  Act  of  the  present 
session  of  Parliament,  intituled  **An  Act  for  the  more 
effectual  abolition  of  oaths  and  aifirmations  taken  and  made 
in  various  Departments  of  the  State,  and  to  substitute 
declarations  in  lieu  thereof;  and  for  the  more  entire  sup- 
pression of  voluntary  and  extra-judicial  oaths  and  affidavits  ; 
and  to  make  other  provisions  for  the  abolition  of  unnecessary 
oaths. 

{a)  The  clause  to  which  Part  I.  of  this  schedule  was  intended  to  refer  does 
not  appear  in  the  Act.    It  is  now  included  in  Conv.  Act,  1882,  s.  2yjfogt. 


Sohed.  1. 
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c.  A.  1881,  THE  SECOND  SCHEDULE. 
8ohed.2.  ^ 
REt>EAIiS. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of 
the  words,  section,  or  other  part,  first  or  last  mentioned,  or  other- 
wise referred  to  as  forming  the  beginning,  or  as  forming  the  end^ 
of  the  portion  comprised  in  the  description  or  citation. 

Part  I. 

22  <fe  23  Vict..  .An  Act  to  further  amend  the  law  of)  in  part ; 
c.  35.  property  and  to  relieve  trustees       /  namelj, — 

in  part.  Sections  four  to  nine. 

23  &  24  Vict..  .The  Common  Law  Procedure  Act,)  in  part; 
c.  126.  1860    j  namely,— 

in  pai't.  Section  two. 

Part  II. 

15  &  16  Vict..  .An  Act  to  amend  the  practice  and 
c.  86  course  of  proceeding  m  the  High 

in  part.  Court  of  Chancery  

Section  forty-eight. 

Part  III. 
8  &  9  Vict..  .An  Act  to  facilitate  the  conveyance 
c.  119.  of  real  property. 

23  iS:  24  Vict..  .An  Act  to  give  to  trustees,  mortga-j 
c.  145.  gees,  and    others    certain  powers  in  part ; 

in  part.        now  commonly  inserted  in  settle-  "namely, — 

ments,  mortgages,  and  wills      J 

Parts  II.  and  III.  (sections  eleven  to  thirty.) 

Sehed.8.  THE  THIRD  SCHEDULE. 

Statutory  Mortgage. 
Part  I. 
Deed  of  Statutory  Mortgage, 
This  Indenture  made  by  way  of  statutory  mortgage  the 
day  of  1882  between  A.  of  [&c.]  of  the  one  part  and  M. 

of  [&c.]  of  the  other  part  Witnesseth  that  in  consideration  of 
the  sum  of  £  now  paid  to  A.  by  M.  of  which  sum  A.  hereby 
acknowledges  the  receipt  A.  as  mortgagor  and  as  beneficial 
owner  hereby  conveys  to  M.  All  that  [&c.]  To  hold  to  and  to 
the  use  of  M.  in  fee  simple  for  securing  pajment  on  the 
day  of  1883  of  the  principal  sum  of  £  as  the  mort- 

gage money  with  interest  thereon  at  the  rate  of  \_four']  per  centum 
per  annum  {h). 

In  witness,  &c. 

*^*  Variations  in  this  and  subsequent  forms  to  be  made,  if  required,  for 
leasehold  land,  or  other  matter. 

(ft)  The  words  as  mvrtgagoi'  imply  the  covenants  mentioned  in  s.  26,  aKtf. 
The  words  (u  beneficial  owner  imply  those  mentioned  in  s.  7,  8ub>s.  (1),  (C) 
and  (D),  ante. 
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Part  II.  c.  a.  1881, 

Soiled.  8. 

(A.)  

Deed  of  Statutory  Transfer y  Mortgagor  not  joining. 

This  Indenture  made  by  way  of  statutory  transfer  of  mort- 
gage the  day  of  1883  between  M.  of  [&c.]  of  the  one 
part  and  T.  of  [<fec.]  of  the  other  part  supplemental  to  an  inden- 
ture made  by  way  of  statutory  mortgage  dated  the  day  of 
1882  and  made  between  [&c.]  Witnessbth  that  in 
consideration  of  the  sum  of  £  now  paid  to  M.  by  T.  being 
the  aggregate  amount  of  £  mortgage  money  and  £ 
interest  due  in  respect  of  the  said  mortgage  of  which  sum  M. 
hereby  acknowledges  the  receipt  M.  as  mortgagee  hereby  conveys 
and  transfers  to  T.  the  benefit  of  the  said  mortgage  (r). 
In  witness  &c. 

(B.) 

Deed  of  Statutory  Transfer ^  a  Covenantor  joining. 

This  Indenture  made  by  way  of  statutory  transfer  of  mort- 
gage the  day  of  1883  between  A.  of  r&c.]  of  the 
first  part  B.  of  [&c.]  of  the  second  part  and  C.  of  [&c.]  of  the 
third  part  supplemental  to  an  indenture  made  by  way  of  statutory 
mortgage  dated  the  day  of  1882  and  made  between 
[&c.]  WITNESSETH  that  in  consideration  of  the  sum  of  £ 
now  paid  to  A.  by  C.  being  the  mortgage  money  due  in  respect  of 
the  f-aid  mortgage  no  interest  being  now  due  and  payable  thereon 
of  which  sum  A.  hereby  acknowledges  the  receipt  A.  as  mort- 
gaj-ee  with  the  concurrence  of  B.  who  joins  herein  as  cove- 
nantor hereby  conveys  and  transfers  to  C.  the  benefit  of  the 
said  mortgage. 
In  witness  &c. 

(C.) 

statutory  Transfer  and  Statutory  Mortgage  combined. 

This  Indenture  made  by  way  of  statutory  transfer  of  mort- 
gage and  statutory  mortgage  the  day  of  1883  between 
A.  of  [&c.]  of  the  Ist  part  B.  of  [.&c.]  of  the  2nd  part  and  C.  of 
[&c.]  of  the  3rd  part  supplemental  to  an  indenture  made  by  way 
of  statutory  mortgage  dated  the  day  of  1882  and 
made  between  [&c.]  Whereas  the  principal  sum  of  £ 
only  remains  due  in  respect  of  the  said  mortgage  as  the  mortgage 
money  and  no  interest  is  now  due  and  payable  thereon  And 
whereas  B.  is  seised  in  fee  simple  of  the  land  comprised  in  the 
said  mortgage  subject  to  that  mortgage  Now  this  Indenture 
WITNESSETH  that  in  consideration  of  the  sum  of  £  now 
paid  to  A.  by  C.  of  which  sum  A.  hereby  acknowledges  the  receipt 
and  B.  hereby  acknowledges  the  payment  and  receipt  as  aforesaid'^' 
A.  as  mortgagee  hereby  conveys  and  transfers  to  C.  the  benefit  oi 
the  said  mortgage    And  this  Indenture  also  witnesseth  that 

(<?)  For  the  meaniDg  of  the  word  $vpplemental^  see  s.  53,  ante. 
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G.  A.  1881, 
Sohed.  8. 


for  the  same  consideration  A.  as  mortgapjee  and  according  to  bis 
estate  and  by  direction  of  B.  hereby  conveys  and  B.  as  beneficial 
owner  hereby  conveys  and  confirms  to  C.  All  that  [&c.]  To  hold 
to  and  to  the  use  of  C.  in  fee  simple  for  securing  payment  on 
the  day  of  1882  of  t  the  sum  of  £  as  the  mort- 

gage money  with  interest  thereon  at  the  rate  of  [four']  per  centum 
per  annum. 

In  witness,  &c. 
[Or,  in  case  of  further  advance,  after  aforesaid  at  *  insert  and 
also  in  consideration  of  the  further  sum  of  £  now  paid  by 

C.  to  B.  of  which  sum  B.  hereby  acknowledges  the  receipt,  arid 
after  of  at  t  insert  the  sums  of  £  and  £  msd^ing 

together]  (d). 

***  Variations  to  be  made,  as  required,  in  case  of  the  deed  being  made  by 
indorsement,  or  in  respect  of  any  other  thing. 


Part  III. 

Deed  of  Statutory  Re-conveyance  of  Mortgage, 

This  Indenture  made  by  way  of  statutory  re-conveyance  of 
mortgage  the  day  of  1884  between  C.  of  [&c.]  of 

the  one  part  and  B.  of  [&c.]  of  the  other  part  supplemental  to 
an  indenture  made  by  way  of  statutory  transfer  of  mortgage 
dated   the  day  of  1883    and    made    between    [&c.] 

WITNESSETH  that  in  consideration  of  all  principal  money  and 
interest  due  under  that  indenture  having  been  paid  of  which 
principal  and  interest  C.  hereby  acknowledges  the  receipt  C.  as 
mortgagee  hereby  conveys  to  B.  all  the  lands  and  hereditaments 
now  vested  in  C.  under  the  said  indenture  To  hold  to  and  to 
the  use  of  B.  in  fee  simple  discharged  from  all  principal  money 
and  interest  secured  by  and  from  all  claims  and  demands  under 
the  said  indenture. 
In  witness  &c. 

♦.•  Variations  as  noted  above. 


«ched.4.  THE  FOURTH  SCHEDULE. 

Short  Forms  of  Deeds. 
I. — Mortgage, 

This  Indenture  of  Mortgage  made  the  day  of  1882 
between  A.  of  [&c.]  of  the  one  part  and  B.  of  [Ac.]  and  C.  of 
[&c.]  of  the  other  part  WITNESSETH  that  in  consideration  of  the 
sum  of  £  paid  to  A.  by  B.  and  C.  out  of  money  belonging 

to  them  on  a  joint  account  of  which  sum  A.  hereby  acknowledges 
the  receipt  A.  hereby  covenants  with  B.  and  C.  to  pay  to  them 

{d)  Upon  the  omission  from  forms  (C)  of  the  words  at  mortgagor,  see  note 
on  6.  27,  p.  103,  aiUe, 
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on  the  day  of  1882  the  sum  of  £  with  interest     c.  A.  1881, 

thereon  in  the  meantime  at  the  rate  of  [/owr]  per  centum  per       Sched.4. 
annum  and  also  as  long  after  that  day  as  any  principal  money 
remains  due  under  this  mortgage  to  pay  to  B.  and  C.  interest 
thereon  at  the  same  rate  by  equal  half-yearly  payments  on  the 
day  of  and  the  day  of  And  this  inden- 

TURB  ALSO  wmrasSETH  that  for  the  same  consideration  A.  as 
beneficial  owner  hereby  conveys  to  B.  and  C.  All  that  [&c.]  To 
hold  to  and  to  the  use  of  B.  and  C.  in  fee  simple  subject  to  the 
proviso  for  redemption  following  (namely)  that  if  A.  or  any 
person  claiming  under  him  shall  on  the  day  of  1882 

pay  to  B.  and  C.  the  sum  of  £  and  interest  thereon  at  the 

rate  aforesaid  then  B.  and  C.  or  the  persons  claiming  under  them 
will  at  the  request  and  cost  of  A.  or  the  persons  claiming  under 
him  re-convey  the  premises  to  A.  or  the  persons  claiming  under 
him  And  A.  hereby  covenants  with  B.  as  follows  Ihere  add 
covenant  as  to  fire  insurance  or  other  special  covenant  required.'] 
In  witness  &c. 


II. — Further  CJtarge, 

This  Indenture  made  the  day  of  18     between 

[the  same  parties  as  the  foregoing  mortgage]  and  supplemental  to 
an  indenture  of  mortgage  dated  the  day  of  18     and 

made  between  the  same  parties  for  securing  the  sum  of  £  and 
interest  at  [^four]  per  centum  per  annum  on  property  at  [&c.] 
WITNESSETH  that  in  consideration  of  the  further  sum  of  £ 
paid  to  A.  by  B.  and  C.  out  of  money  belonging  to  them  on  a 
joint  account  [add  receipt  and  covenant  as  in  the  foregoing  mort- 
gage] and  further  that  all  the  property  comprised  in  the  before- 
mentioned  indenture  of  mortgage  shall  stand  charged  with  the 
payment  to  B.  and  C.  of  the  sum  of  £  and  the  interest 

thereon  hereinbefore  covenanted  to  be  paid  as  well  as  the  sum 
of  £  and  interest  secured  by  the  same  indenture. 

In  witness,  &c. 


III. — Conveyance  on  Sals, 

This  Indenture  made  the  day  of  1883  between  A. 

of  [&c.]  of  the  Ist  part  B.  of  [«S:;c.]  and  C.  of  [&c.]  of  the  2nd  part 
and  M.  of  [&c.]  of  the  3rd  part  Whereas  by  an  indenture 
dated  [&c.]  and  made  between  [&c.]  the  lands  hereinafter  men- 
tioned were  conveyed  by  A.  to  B.  and  C.  in  fee  simple  by  way  of 
mortgage  for  securing  £  and  interest  and  by  a  supplemental 

indenture  dated  [&c.]  and  made  between  the  same  parties  those 
lands  were  charged  by  A.  with  the  payment  to  B.  and  C.  of  the 
further  sum  of  £  and  interest  thereon    And  whereas  a 

principal  sum  of  £  remains  due  under  the  two  before- 

mentioned  indentures  but  all  interest  thereon  has  been  paid  as 
B.  and  0.  hereby  acknowledge  Now  this  Indenture  WIT- 
NESSETH that  in  consideration  of  the  sum  of  £  paid  by  the 
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C.  A.  1881,     direction  of  A.  to  B.  and  C.  and  of  the  sum  of  X  paid  to  A. 

Ml^.  4.       those  two  sums  making  together  the  total  snm  of  £  paid  by 

M.  for  the  purchase  of  the  fee  simple  of  the  lands  hereinafter 
mentioned  of  which  sum  of  £  B.  and  C.  hereby  acknowledge 
the  receipt  and  of  which  total  sum  of  £  A.  hereby  acknow- 

ledges the  payment  and  receipt  in  manner  before  mentioned 
B.  and  C.  as  mortgagees  and  by  the  direction  of  A.  as  beneficial 
owner  hereby  convey  and  A.  as'  beneficial  owner  hereby  conveys 
and  confirms  to  M.  All  that  [&c.]  To  hold  to  and  to  the  nse  of  M. 
in  fee  simple  discharged  from  all  money  secured  by  and  from  all 
claims  under  the  before-mentioned  indentures  [^Add  if  required 
And  A.  hereby  acknowledges  the  right  of  M.  to  production  of 
the  documents  of  title  mentioned  in  the  Schedule  hereto  and  to 
delivery  of  copies  thereof  and  hereby  undertakes  for  the  safe 
custody  thereof]. 
In  witness  &c. 

[The  Schedule  above  referred  to. 

To  contain  list  of  documents  retained  by  A,"] 


IV. — Mairiage  Settlement, 

This  iNDi^afTURE  made  the  day  of  1882  between 

John  M.  of  [&c.]  of  the  1st  part  Jane  :S.  of  [&c.]  of  the  2nd  part 
and  X.  of  [&c.]  and  Y.  of  [&c.]  of  the  8rd  part  WITNESSETH 
that  in  consideration  of  the  intended  marriage  between  John  M. 
and  Jane  S.  John  M.  as  settlor  hereby  conveys  to  X.  and  Y. 
All  that  [&c.]  To  hold  to  X.  and  Y.  in  fee  simple  to  the  use  of 
John  M.  in  fee  simple  until  the  marriage  and  after  the  marriage 
to  the  use  of  John  M.  during  his  life  without  impeachment  of 
waste  with  remainder  after  his  death  to  the  use  that  Jane  S.  if 
she  survives  him  may  receive  during  the  rest  of  her  life  a  yearly 
jointure  rent-charge  of  £  to  commence  from  his  death  and 

to  be  paid  by  equal  half-yearly  payments  the  first  thereof  to  be 
made  at  the  end  of  six  calendar  months  from  his  death  if  she  is 
then  living  or  if  not  a  proportional  part  to  be  paid  at  her  death 
and  subject  to  the  before-mentioned  rent-charge  to  the  use  of  X. 
and  Y.  lor  a  term  of  ^\q  hundred  years  without  impeachment  of 
waste  on  the  trusts  hereinafter  declared  and  subject  thereto  to 
the  use  of  the  first  and  other  sons  of  John  M.  and  Jane  8. 
successively  according  to  seniority  in  tail  male  with  remainder 
[insert  here,  if  thought  desirable,  to  the  use  of  the  same  first 
and  other  sons  successively  according  to  seniority  in  tail  with 
remainder]  to  the  use  of  all  the  daughters  of  John  M.  and  Jane  S. 
in  equal  shares  as  tenants  in  common  in  tail  with  cross  remainders 
between  them  in  tail  with  lemainder  to  the  use  of  John  M.  in  fee 
simple  \_Insei't  trusts  of  term  of  Jive  hundred  years  for  raising 
portions ;  also,  if  required,  poivei'  to  charge  jointure  and  portions  on 
a  future  marriage ;  also  powers  of  sale,  exchange,  and  partition^ 
and  otheipotvei's  and  pi'ovisions,  if  and  as  desired.'] 
In  witness  &c. 
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THE  CONVEYANCING  ACT,   1882. 


(45  &  46  Vict.  o.  39,) 


An  Act  for  further  improving  the  Practice  of  Convey- 
ancing ;  and  for  other  purposes. 

[10th  August,  1882.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 


Preliminary. 

1. — (1.)  This  Act  may  be  cited  as  the  Convey-      Beet.  i. 
ancing  Act,  1882;  and  the  Conveyancing  and  Law  Short  tiUes; 
of  Property  Act,  1881  (in  this  Act  referred  to  as  the  me^™?"^" 
Conveyancing  Act  of  1881),  and  this  Act  may  be  ?»*««*; 
cited   together  as    the    Conveyancing  Acts,   1881,  i?^!"^^ 

1882.  44  &  46  Vict. 


41. 


The  abbreviated  short  title  of  the  Act  of  1881  is  not  authorized 
to  be  used  outside  the  limits  of  the  present  Act. 

(2.)  This  Act,  except  where  it  is  otherwise  ex- 
pressed, shall  commence  and  take  eflfect  from  and 
immediately  after  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-two,  which 
time  is  in  this  Act  referred  to  as  the  commencement 
of  this  Act, 

(3.)  This  Act  does  not  extend  to  Scotland. 

(4.)  In  this  Act  and  the  schedule  thereto — 

(i.)  Property  includes  real  and  personal  property. 


Digitized  by 


Google 


172 


THE   CONVEYANCING   ACT,    1882. 


G.  A.  1882, 

Sect.  1. 


8  &  4  Will.  4, 
c.  74. 


4  &  5  Will.  4, 
c  92. 


and  any  debt,  and  any  thing  in  action,  and 
any  other  right  or  interest  in  the  nature  of 
property,  whether  in  possession,  or  not ; 

The  definition  of  "  property  "  varies  from  that  which  is  given 
in  the  interpretation  clause  (s.  2,  sub-s.  i.)  of  Conv.  Act,  1881, 
p.  9,  ante.  The  words  "  and  any  estate  or  interest  in  any  pro- 
perty, real  or  personal,"  are  omitted,  and  the  words  "  any  other 
right  or  interest  in  the  nature  of  property  whether  in  posses- 
sion or  not'*  are  substituted  for  the  words  "any  other  right 
or  interest.*' 

The  word  "  property  "  occurs  only  in  the  sub-sub-section  next 
following,  and  in  s.  12,  p.  IdOy post 

(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or 
an  intending  purchaser,  lessee,  or  mortgagee, 
or  other  person,  who,  for  valuable  considera- 
tion, takes  or  deals  for  property,  and  purchase 
has  a  meaning  corresponding  with  that  of 
purchaser ; 

Compare  CJonv.  Act,  1881,  s.  2,  sub-s.  (viii.),  p.  12,  mite. 

(iii.)  The  Act  of  the  session  of  the  third  and  fourth 
years  of  King  William  the  Fourth  (chapter 
seventy-four)  "  for  the  abolition  of  Fines  and 
Kecoveries,  and  for  the  substitution  of  more 
simple  modes  of  Assurance ''  is  referred  to  as 
the  Fines  and  Kecoveries  Act ;  and  the  Act 
of  the  session  of  the  fourth  and  fifth  years  of 
King  William  the  Fourth  (chapter  ninety-two) 
**  for  the  abolition  of  Fines  and  Kecoveries, 
and  for  the  substitution  of  more  simple  modes 
of  Assurance  in  Ireland  "  is  referred  to  as  the 
Fines  and  Kecoveries  (Ireland)  Act. 


Sect.  2. 

Official 
negative  and 
other  certi- 
ficates of 
searches  for 
judgments, 
Crown  debts, 
&c. 


Sear  cites. 

2. — (1.)  Where  any  person  requires,  for  purposes 
of  this  section,  search  to  be  made  in  the  Central 
Office  of  the  Supreme  Court  of  Judicature  for  entries 
of  judgments,  deeds,  or  other  matters  or  documents, 
whereof  entries  are  required  or  allowed  to  be  made 
in  that  office  by  any  Act  described  in  Part  I.  of  the 
First  Schedule  to  the  Conveyancing  Act  of  1881,  or 
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by  any  other  Act,  he  may  deliver  in  the  ofl&ce  a    ^'^^^^^* 
requisition  in  that  behalf,  referring  to  this  section,         "*^* 


Sect.  2. 


The  Central  OflSee  was  established,  and  the  business  of  regis- 
tration referred  to  in  the  above-cited  enactments  was  transferred 
thereto,  bv  the  Supreme  Court  of  Judicature  (Officers)  Act,  1879, 
42  &  43  Vict.  c.  78. 

By  the  Rules  of  the  Supreme  Court,  1883,  Order  LXI.,  r.  23 

(No.  916),  re-enacting  the  former  Rules  of  the  Supreme  Court, 

Order  LXa.  r.  8a,  it  is  provided  as  follows  : — 

"  The  Clerk  of  Enrolments,  and  each  of  the  following  regis- 

**  trars,  namely — (a)   The  Registrar  of  Bills  of  Sale ; 

'*  ( b)  The  Registrar  of  Certificates  of  Acknowledgments  of 

'*  Deeds  by  Married  Women  ;  (c)  The  Registrar  of  Judg- 

"  ments  ;  shall,  on  a  request  in  writing  giving  sufficient 

"particulars,  and    on    payment    of    the  prescribed  fee, 

"cause  a  search  to  be  made  in  the  registers  or  indexes 

"  under  his  custody,  and  issue  a  certificate  of  the  result  of 

"  the  search." 

This  section  does  not  apply  to  searches  in  the  registries  of 

register  counties,  or  to  searches  for  judgments  of  the  Court  of 

Common  Pleas  of  the  County  of  Lancaster.    As  to  inrolments, 

see  sub-s.  (11),  infra. 

The  following  list  will  show  the  sections  of  the  scheduled  Acts 
which  are  principally  referred  to  : — 

(1)  1  &  2  Vict.  c.  110,  ss.  11,  13,  18,  19,  22. 

(2)  2  &  3  Vict.  c.  11,  ss.  4,  6,  7. 

(3)  18  &  19  Vict.  c.  15,  ss.  4—7,  11,  12. 

(4)  22  &  23  Vict.  c.  35  (Lord  St.  Leonards*  Act,  1859),  s.  11 

(Release  of  part  of  land  charged  not  to  affect  validity  of 
judgment  as  to  remaining  part),  and  s.  22  (Provisions 
as  to  re-registration  to  apply  to  Crown  debts). 

(5)  2S  &  24  Vict.  c.  88  (Lord  St.  Leonards'  Act,  1860),  ss.  1—5. 

(6)  23  &  24  Vict.  c.  115,  both  sections. 

(7)  27  &  28  Vict.  c.  112,  ss.  3,  4. 

(8)  28  &  29  Vict.  c.  104,  ss.  48,  49. 

(9)  31  &  32  Vict.  c.  54,  ss.  1—3. 

The  charges  with  which  these  enactments  deal,  comprise 
judgments  (including  orders  of  courts),  Cro\m  debts,  lis  penaens, 
rent-charges  under  the  Improvement  of  Land  Act,  1864,  annuities, 
and  writs  of  execution  and  extent. 

The  law  as  to  searches  in  general,  is  conveniently  summarized 
in  Prideaux,  Conv.  Prec.  15th  ed.  vol.  I.,  pp.  128 — 158.  See  also 
Dart,  V.  &  P.  Ch.  XI. 

The  registration  of  writs  and  orders  affecting  land,  under  the 
foregoing  Acts,  will  probably  be  superseded  in  fiiture  by  the  Land 
Charges,  &c..  Act,  1888,  s.  5,  sub-s.  (4)  ;  see  note,  infra. 

As  to  searches  in  the  Office  of  Land  Registry,  pursuant  to  the 
Land  Charges,  &c..  Act,  1888,  see  s.  17  of  that  Act,  p.  4:^2,  posL 
This  Act  gravely  affects  the  operation  of  the  above-mentioned 
enactments,  so    fai*    as    writs    and    orders    affecting   land   are 
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C.  A.  1882,     concerned.     By  s.  1 7  of  the  same  Act,  the  provisions  of  the  present 

8ect.  2^ section  are,  with  some  modifications,  extended  to  searches  made 

under  that  Act. 

By  s.  1  of  the  Land  Charges  Act,  1900  (jpost,  p.  4S8),  the 
business  of  the  Rep:istrar  of  Judgments,  hitherto  conducted  in  the 
Central  Oifice,  shall  be  conducted  in  the  Office  of  Land  Registry. 
And  by  s.  2,  a  judgment  or  recognizance,  whether  obtained  or 
entered  into  before  or  after  the  commencement  of  the  Act,  shall 
not  operate  as  a  charge  on  land  unless  and  until  a  writ  or  order 
for  the  purpose  of  enforcing  it  is  registered  under  s.  5  of  the 
Land  Charges,  &c..  Act,  1888. 

The  effect  of  this  will  be  that,  after  the  Act  comes  into  operation, 
instead  of  making  searches  for  judgments  in  the  Central  Office,  a 
search  must  be  made  for  writs  and  orders  in  the  Land  Registry. 

(2.)  Thereupon  the  proper  officer  shall  diligently 
make  the  search  required,  and  shall  make  and  file 
in  the  office  a  certificate  setting  forth  the  result 
thereof ;  and  office  copies  of  that  certificate  shall  be 
issued  on  requisition,  and  an  office  copy  shall  be 
evidence  of  the  certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  persons 
interested  under  or  in  respect  of  judgments,  deeds, 
or  other  matters  or  documents,  whereof  entries  are 
required  or  allowed  as  aforesaid,  the  certificate, 
according  to  the  tenour  thereof,  shall  be  conclusive, 
affirmatively  or  negatively,  as  the  case  may  be. 

See  the  definition  of  **  purchaser,"  s.  1,  sulvs.  (4),  (ii.),  p.  172, 
ante, 

(4.)  Every  requisition  under  this  section  shall  be 
in  writing,  signed  by  the  person  making  the  same, 
specifying  the  name  against  which  he  desires  search 
to  be  made,  or  in  relation  to  which  he  requires  an 
office  copy  certificate  of  result  of  search,  and  other 
sufficient  particulars ;  and  the  person  making  any 
such  requisition  shall  not  be  entitled  to  a  search,  or 
an  office  copy  certificate,  until  he  has  satisfied  the 
proper  officer  that  the  same  is  required  for  the 
purposes  of  this  section. 

It  is  difficult  to  say  what  is  meant  by  the  phrase  "  for  the  pur- 
poses of  this  section."  No  "  purposes  "  are  explicitly  specified  ; 
and  those  matters  which  might  be  conjectured  to  be  "  purposes," 
such  as,  for  example,  the  substitution  of  a  vicarious  for  a  personal 
search,  or  the  making  official  certificates  to  be  conclusive  evidence, 
do  not  give  any  sense  to  the  passage  in  which  the  phrase  occurs. 
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The  form  of  application  officially  prescribed  (see  Form  II.,  p.  496,     C.  A.  1888, 
post)  seems  to  assume  that  the  purposes  of  this  section  are  sales,       ^^^'  ^' 
mortgages,  leases,  and  the  like. 

(5.)  General  Eules  shall  be  made  for  purposes  of 
this  section,   prescribing   forms    and    contents  of 
requisitions    and    certificates,   and    regulating  the 
practice  of  the  office,  and  prescribing,  with  the  con- 
currence of  the  [Commissioners  of  Her  Majesty's] 
Treasury,  the  fees  to  be  taken  therein ;  which  Eules 
shall  be  deemed  Kules  of  Court  within  section  seven- 
teen of  the  Appellate  Jurisdiction  Act,  1876,  as  89&4ovict. 
altered  by  section  nineteen  of  the  Supreme  Court  of  ^.^^'.g  y. . 
Judicature  Act,  1881,  [and  may  be  made,  at  any  c.  68. 
time  after  the  passing  of  this  Act,  to  take  effect  on 
or  after  the  commencement  of  this  Act]. 

The  words  ia  square  brackets  are  repealed  by  the  Statute  Law 
Revision  Act,  181)8. 
For  rules  and  forms  under  this  section,  see  App.  I.,  post, 

(6.)  If  any  officer,  clerk,  or  person  employed  in 
the  office  commits,  or  is  party  or  privy  to,  any  act 
of  fraud  or  collusion,  or  is  wilfully  negligent,  in  the 
making  of  or  otherwise  in  relation  to  any  certificate 
or  office  copy  under  this  section,  he  shall  be  guilty 
of  a  misdemeanour. 

(7.)  Nothing  in  this  section  or  in  any  Rule  made 
thereunder  shall  take  away,  abridge,  or  prejudicially 
affect  any  right  which  any  person  may  have  inde- 
pendently of  this  section  to  make  any  search  in  the 
office ;  and  every  such  search  may  be  made  as  if 
this  section  or  any  such  Eule  had  not  been  enacted 
or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  cer- 
tificate of  result  of  search  under  this  section,  he 
shall  not  be  answerable  in  respect  of  any  loss  that 
may  arise  from  error  in  the  certificate. 

As  to  the  liability  of  a  solicitor  who  neglects  to  make  proper 
searches,  see  Dart,  V.  <fe  P.  Ch.  XI.  sect.  2. 

(9.)  Where  the  solicitor  is  acting  for  trustees, 
executors,  agents,  or  other  persons  in  a  fiduciary 
position,  those  persons  also  shall  not  be  so  answer- 
able. 
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c.  A.  1882,         (10.)  Where  such  persons  obtain  such  an  office 
^^^^'   —  copy  without  a  solicitor,  they  shall  also  be  protected 
in  like  manner. 

(11.)  Nothing  in  this  section  applies  to  deeds 
3&4Wiii.  4,  inrolled  under  the  Fines  and  Kecoveries  Act,  or 
<^-  74.  under  any  other  Act,  or  under  any  statutory  rule. 

This  exception  will  also  extend  to  deeds  inrolled  under  the 
Acts  relating  to  charities,  9  Geo.  2,  c.  36,  24  &  25  Vict.  c.  9,  and 
85  &  36  Vict.  c.  24,  s.  13 ;  which  are  now  superseded  by  the 
Mortmain  and  Charitable  Uses  Act,  1888,  51  &  52  Vict.  c.  42. 
The  exception  also  extends  to  awards  under  the  Inclosure  Acts, 
and  to  deeds  inrolled  under  S.  L.  Act,  1882,  s.  16.  It  probably 
will  be  held  to  extend  also  to  bargains  and  sales  inrolled  under 
the  27  Hen.  8,  c.  16  ;  though  these  are  not  properly  deedt^  but 
only  sealed  and  indented  memora7ida, 

(12.)  This  section  does  not  extend  to  Ireland. 


Notice. 

****'.  ^*  3. — (1-)  A  purchaser  shall  not  be  prejudicially 

^^ractive^'^    affected  by  notice  of  any  instrument,  fact,  or  thing, 
notice.  unless — 

(i.)  It  is  within  his  own  knowledge,  or  would  have 
come  to  his  knowledge  if  such  inquiries  and 
inspections  had  been  made  as  ought  reason- 
ably to  have  been  made  by  him ;  or 

"  Purchaser  "  includes  a  mortgagee  and  a  lessee.  (See  b.  1^ 
sub-s.  (4),  (ii.),  p.  172,  anie.) 

It  is  conceived  that  the  effect  of  this  section  will  be  rather  ta 
define  than  greatly  to  alter  the  existing  law. 

In  Ware  t.  Ld.  Egmoni,  4  De  G.  M.  &  G.  460,  at  p.  478,  Lord 
Cranworth  says :  "  The  question,  when  it  is  sought  to  affect  a 
purchaser  with  constructive  notice,  is  not  whether  he  had  the 
means  of  obtaining,  and  might  by  prudent  caution  have  obtained, 
the  knowledge  in  question,  but  whether  the  not  obtaining  it  was 
an  act  of  groBs  or  culpable  negligence." 

A  purchaser  is  not  affected  with  constructive  notice  of  that 
which  no  possible  enquiries  or  inspection  would  have  brought 
to  his  knowledge.  {Taylor  v.  Loudon  and  County  Banking  Co., 
1901,  2  Ch.  231.) 

Constructive  notice  has  been  defined  as  knowledge  which  the 
Court  imputes  to  a  person  upon  a  presumption,  so  strong  that  it 
cannot  be  allowed  to  be  rebutted,  that  the  knowledge  must  have 
been  communicated.  {Hetvitt  v.  Loosemore,  9  Ha.  449,  at  p.  455. 
See  further,  as  to  constructive  notice,  Ketileicell  v.  WatsoUy  21 
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Ch.  D.  685,  and  cases  there  cited  ;  the  decision  in  which  case  was     0.  A.  1883, 
reversed  on  appeal,  26  Ch.  D.  601  ;  but  upon  the  facts,  and  not       ^^ot.  8. 
upon  any  question  of  law.    See  also  the  discussion  of  the  restric- 
tions to  which  the  general  doctrine  is  subject,  in  Engl,  and  Sc, 
Merc.  Investm.  Co.  y.  Brunton;  1892,  2  Q.  B.  700.) 

A  purchaser  who  does  not  investigate  the  title  is  aflFected  with 
notice  of  what  he  would  have  learned  by  in vesti elation,  as  such 
neglect  tends  to  promote  fraud  {Worthington  v.  Morgan,  16  Sim. 
547) ;  and  in  cases  of  fraud,  wilful  neglect  will  render  a  purchaser 
liable  to  the  consequences  of  presumed  notice,  even  though  there 
be  direct  evidence  that  he  had  not  notice  in  fact.  But  such  a  pur- 
chaser is  not  affected  by  notice  of  matters  which  he  could  not  have 
learned  without  inquiring  into  the  truth  of  recitals  contained  in 
the  documents  of  title,  or  otherwise  going  behind  the  documents 
themselves.  {Dunning  v.  E.  of  Gainsborough,  W.  N.  1885,  p.  110 ; 
54  L.  J.  Ch.  991.)  And  it  would  seem  that  a  lessee,  dealing  with 
a  tenant  for  life  under  the  S.  L.  Acts,'  is  not  bound  to  inquire 
whether  there  are  any  trustees  for  the  purposes  of  the  Acts,  and  is 
not  fixed  with  constructive  notice  that  there  are  no  such  trustees. 
{Mogridge  v.  Clapp,  1892,  8  Ch.  382.) 

Knowledge  that  the  vendor  bought  from  a  mortgagee,  com- 
bined with  circumstances  tending  to  show  that  he  bought  at  an 
undervalue,  will  not  alone  suffice  to  affect  a  purchaser  with  notice 
that  the  power  of  sale  was  improperly  exercised  by  the  mortgagee. 
(Baileg  v.  Barnes,  1894, 1  Ch.  25.) 

A  purchaser  for  value  without  notice  is  not  hindered  from 
availing  himself  of  the  legal  estate  to  protect  himself,  by  the  fact 
that  a  fraud  of  which  he  was  ignorant  appears  upon  the  title,  if 
his  ignorance  of  the  title  was  not  due  to  nis  own  laches.  Under 
Boch  circumstances  there  seems  to  be  no  constructive  notice  of 
things  appearing  upon  the  title.  (Pilcher  v.  Ratvlins,  L.  R.  7 
Ch.  259.) 

A  puisne  incumbrancer  cannot,  after  receiving  notice  of  a  prior 
puisne  incumbrance,  obtain  priority  by  getting  in  the  legal  estate 
from  a  bare  trustee.  {Harpham  v.  Shacklock,  19  Ch.  D.  207.) 
But  he  may  obtain  from  the  legal  mortgagee,  whose  mortgage 
comprises  other  lands,  a  voluntary  conveyance  of  the  legal  estate 
in  the  lands  comprised  in  the  puisne  mortgage.  {Taylor  v.  Russell^ 
1892,  A.  C.  244.) 

The  section  will  not  discharge  a  purchaser  from  the  effect  of 
such  notice  as  is  implied  by  possession  or  tenancy  of  land,  or 
possession  of  title  deeds. 

(ii.)  In  the  same  transaction  with  respect  to  which 
a  question  of  notice  to  the  purchaser  arises, 
it  has  come  to  the  knowledge  of  his  counsel, 
as  such,  or  of  his  solicitor,  or  other  agent,  as 
such,  or  would  have  come  to  the  knowledge 
of  his  solicitor,  or  other  agent,  as  such,  if 
such  inquiries  and  inspections  had  been  made 

C.  N 
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c.  A.  1882,  as  ought  reasonably  to  have  been  made  by 

ject^^ —  ^.j^g  solicitor  or  other  agent. 

The  words,  "  in  the  same  transaction,"  which  are  founded  upon 
the  doctrine  expounded  by  Lord  Hardwicke  in  Worsley  v.  E,  of 
Scarborough,  3  Atk.  392,  are  emphatic. 

For  some  observations  by  Lord  Herschell,  L.C.,  throwing  light 
on  what  is  meant  by  "  as  such,"  see  1895,  A.  C.  at  p.  501. 

For  a  very  recent  application  of  this  sub-section,  see  Taylor  v. 
London  and  County  BanMng  Co.^  J901,  2  Ch.  231. 

In  general,  notice  to  a  solicitor  is  notice  to  his  client  only  when 
the  notice  was  given  after  and  during  the  retainer.  But  if  the 
same  solicitor  is  acting  both  for  a  vendor  and  a  purchaser,  or  a 
mortgagor  and  a  mortgagee,  things  coming  to  his  knowledge 
after  and  during  his  retainer  by  either  party,  though  prior  to  his 
retainer  by  the  other,  were  formerly  held  to  be  notice  to  both 
parties.  {Fuller  v.  Benett,  2  Ha.  894.)  The  present  section 
modifies  the  law  in  this  respect.  (See  Be  Cousins,  31  C.  D.  671, 
at  pp.  676,  677.) 

Notice  to  the  solicitor  is  ordinarily  notice  to  the  client,  although 
the  information  is  not  in  fact  communicated  to  the  latter ;  but 
this  rule  does  not  extend  to  matters  as  to  which  there  is  an 
antecedent  presumption  that  they  would  not  be  communicated 
by  the  solicitor,  as,  for  example,  the  solicitor's  own  fraud.  (See 
Ex  pie.  Oriental  Comm,  Bh,  L.  R.  5  Ch.  358  ;  Waldy  v.  Gray, 
L.  R.  20  Eq.  238.)  And,  of  course,  no  notice  will  be  presumed 
when  the  circumstances  are  not  such  as  to  impose  on  the  solicitor 
any  duty  to  make  the  communication.  {Kettlewell  v.  Watson, 
21  Ch.  D.  685  ;  reversed  on  appeal,  26  Ch.  D.  501,  on  the  facts 
only,  not  upon  any  question  of  law.)  But  if  the  fraud  is  of  such 
a  nature  that  it  would  have  been  discovered  by  an  independent 
solicitor  employed  by  the  client,  then  the  mere  fact  that  the 
solicitor,  who  was  cognizant  of  the  fi'aud,  was  the  author  of  it, 
will  not  prevent  the  client  from  being  fixed  with  constructive 
notice.     {Kennedy  v.  Green,  3  My.  &  K.  693,  see  p.  720.) 

In  Saffron  Walden  Bdg.  Soc.\.  Bayner,  14  Ch.  D.  406,  the 
Court  of  Appeal  strongly  discountenanced  the  view,  that  there  is 
such  a  thing  as  a  permanent  oflBce  of  solicitor,  or  that  a  solicitor, 
who  happens  to  be  in  the  habit  of  acting  for  a  person,  is  his 
agent  so  as  to  bind  him  by  receiving  notices  or  information. 
(See  also  Tate  v.  ffyslop,  15  Q.  B.  D.  368,  at  p.  374.)  No  doubt, 
a  solicitor  can  be  actually  invested  with  such  authority  ;  but  this 
must  be  expressly  done.  Therefore  notice  of  a  puisne  incum- 
brance to  a  solicitor  who  usually  acts  for  a  first  mortgagee,  will 
not  of  itself  prevent  such  first  mortgagee  from  tacking  subsequent 
advances. 

By  S.  L.  Act,  1882,  s.  45,  p.  284,  post  (modified  by  S.  L.  Act, 
1884,  s.  5),  it  is  provided  that  a  tenant  for  life  exercising  the 
statutory  powers  shall  give  notice  to  the  trustees,  and  also  to*nhe 
solicitor  to  the  trustees,"  if  any  such  solicitor  is  known  to  him  ; 
but  this  seems  to  be  only  a  measure  of  general  precaution,  and  not 


Digitized  by 


Google 


NOTICE.  179 

to  constitute  such  a  solicitor  the  trustee's  agent  for  the  purpose  of    c.  A.  1882, 
receiving  notice.  Beet  8. 

See  further,  as  to  notice  to  solicitors,  &c.,  Aqra  Bank  v.  Barrify 
L.  R.  7  H.  L.  185  ;  RolUiml  v.  Hart,  L.  R.  6  Ch.  678  ;  Banco  de 
Lima  V.  Anyh' Peruvian  Banic,  8  Ch.  I).  160  ;  Cave  v.  Cave,  J  5 
Ch.  D.  639  ;  Coote  on  Mortgages,  4th  ed.  p.  783  ;  5th  ed.  p.  852  ; 
Fisher  on  Mortgages,  3rd  ed.  par.  910  et  seq. ;  4th  ed.  par.  865 
et  seq.     See,  also,  Arilen  v.  Arden,  29  Ch.  D.  702,  at  p.  709. 

(2.)  This  section  shall  not  exempt  a  purchaser 
from  any  liability  under,  or  any  obligation  to  per- 
form or  observe,  any  covenant,  condition,  provision, 
or  restriction  contained  in  any  instrument  under 
which  his  title  is  derived,  mediately  or  immediately; 
and  such  liability  or  obligation  may  be  enforced  in 
the  same  manner  and  to  the  same  extent  as  if  this 
section  had  not  been  enacted. 

This  sub-section  appears  to  contemplate  the  cases  represented 
hy  Tulk  V.  Moxhay,  2  Ph.  774  ;  including  restrictive  covenants 
in  superior  leases.  Only  negative  covenants  are  within  the  prin- 
ciple of  that  case.  (Haywood  v.  Brumunch  Bdg,  Soc,  8  Q.  B.  D. 
403  ;  L.  Jc  S.  IF.  Railway  Co.  v.  Gomm,  20  Ch.  t).  562,  see  p.  583 ; 
Amterberry  v.  Coiy,  of  Old/iam,  28  Ch.  D.  750.)  But  in  Andrew  v. 
Aitken,  22  Ch.  D.  218,  Fry,  J.,  seems  to  have  thought  that,  thou2:h 
the  assignee  of  the  lands  could  not  be  compelled  to  perform  an  affir- 
mative covenant,  he  might  be  obliged  to  permit  it  to  be  performed 
by  the  persons  liable  to  perform  it.  This,  however,  seems  to  be  a 
novel  suggestion.  And  in  Irving  v.  Turnbull,  1900,  2  Q.  B.  129,  it 
was  held  that  a  purchaser  might  be  liable  under  an  implied  contract. 

Afl  to  the  circumstances  under  which  restrictive  covenants  can 
be  enforced  by  other  persons  who  have  entered  into  similar 
covenants,  see  Nottingham,  Ac.  Brick  Co.  v.  Butler,  15  Q.  B.  D. 
261,  at  p.  268,  affirmed  16  Q.  B.  D.  678 ;  and  Collins  v.  Castle, 
36  Ch.  D.  243. 

Restrictive  covenants  cease  to  be  enforceable,  when  they  cease 
to  be  appropriate  to  the  circumstances  ;  as,  for  example,  by  a 
change  in  the  character  of  a  building  estate  caused  or  permitted 
by  the  covenantee  (see  Sayers  v.  Collyer,  24  Ch.  D.  180  ;  28  Ch. 
D.  103) ;  or  by  acquiescence  in  breaches  of  similar  covenants 
committed  by  other  covenantors  (Kelsey  v.  Dodd,  52  L.  J.  Ch.  34). 
A  delay  (say)  of  fourteen  months  in  taking  proceedings  to  pre- 
vent the  continuance  of  a  breach  of  a  restrictive  covenant  will 
not  of  itself  disentitle  a  covenantee  to  an  injunction.  (D.  of 
Northumberland  v.  Botvman,  56  L.  T.  773.) 

Notice  of  a  restrictive  covenant  may  be  constructive  notice. 
{Wilson  V.  Hart,  L.  R.  1  Ch.  463.) 

Though  "  purchaser  "  includes  an  "  intending  purchaser,"  the 
sub-section  will  not  of  course  affect  the  ordinary  right  to  deter- 
mine a  contract  which  does  not  disclose  unusual  restrictions  in 
•the  title. 

n2 
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c.  A.  1M2,        (3.)  A  purchaser  shall  not  by  reason  of  anything 
— ?!!L?: —  in  this  section  be  affected  by  notice  in  any  case 
where  he  would  not  have  been  so  affected  if  thia 
section  had  not  been  enacted. 

Registration  is  not  constructive  notice  to  a  purchaser  who  has 
omitted  to  search  a  Registiy ;  and,  in  the  absence  of  express 
notice,  it  gives  no  priority  over  a  subsequent  registered  deed 
which  conveys  the  legal  estate  {Morecock  v.  DickinSy  Ambl.  678)  v 
nor,  in  such  absence,  does  it  prevent  a  prior  mortgagee  from 
tacking  a  subsequent  charge  which  has  been  duly  registered. 
{Bedford  v.  Backhouse,  2  Eq.  Ca.  Ab.  615.)  But,  coupled  with 
notice,  it  prevents  the  tacking  of  a  prior  further  charge  which  hafr 
not  been  registered.    {Oredland  v.  Potter,  L.  R.  10  Ch.  8.) 

A  njortgagee  or  purchaser  need  not  search  ;  but,  if  he  searches,, 
notice  will  be  presumed  from  the  date  at  which  his  search  com- 
menced. {Procter  v.  Cooper^  2  Drew.  1 ;  Hodgson  v.  Dean,. 
2  Sim.  &  St.  221.) 

(4.)  This  section  applies  to  purchases  made  either 
before  or  after  the  commencement  of  this  Act ;  [save 
that,  where  an  action  is  pending  at  the  commence- 
ment of  this  Act,  the  rights  of  the  parties  shall  not 
be  affected  by  this  section.] 

The  words  in  square  brackets  are  repealed  by  the  Statute  Law 
Revision  Act,  1898. 

Leases. 

Sect.  4.  4. — (1.)  Where  a  lease  is  made  under  a  power 

f^'^*™^^    contained  in  a  settlement,  will,  Act  of  Parliament, 

oftTtie  to        or  other  instrument,  any  preliminary  contract  for  or 

lease.  relating  to  the  lease  shall  not,  for  the  purpose  of 

the  deduction  of  title  to  an  intended  assign,  form 

part  of  the  title,  or  evidence  of  the  title,  to  the 

lease. 

(2.)  This  section  applies  to  leases  made  either 
before  or  after  the  commencement  of  this  Act. 

As  between  the  parties  to  a  lease,  the  contract  is  discharged  by 
the  execution  of  the  lease  ;  and  if  the  lease  varies  from  the  con- 
tract, the  provisions  of  the  former  prevail  over  those  of  the  latter  ; 
according  to  the  general  rule,  that  a  parol  contract  is  superseded 
by  the  subsequent  execution  of  a  deed.  {Williams  v.  Morgan, 
\h  Q.  B.  782  ;  Lpggott  v.  Bmrett,  15  Ch.  D.  806,  at  p.  309  ;. 
Teehay  v.  Manchester  Rway.  Co.,  24  Ch.  D.  572.)  But  this  rale 
does  not  necessarily  apply  when  the  lessor  gi'ants  under  a  power 
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and  not  by  virtue  of  his  estate.    In  snch  a  ease,  the  present     c.  A.  18S8, 

section  would  prevent  a  subsequent  purchaser  of  the  lease  i'rom        Sect  4. 

being  affected  with  constructive  notice  of  the  contract.     But  it 

does  not  appear  that  this  provision  would  have  any  practical 

effect,  unless  under  the  construction  of  the  power,  the  donee  is 

subject  to  restrictions  with  regard  to  contracts  which  do  not  affect 

and  would  not  appear  by  the  terms  of  the  lease  ;  and  it  does  not 

commonly  happen  in  practice  that  this  is  the  case.    Such  is  to  a 

certain  extent  the  case  with  regard  to  contracts  for  leases  under 

S.  L.  Act,  1882.    But  that  particular  case  is  specially  provided 

for  by  s.  81,  sub-s.  (4)  of  that  Act. 

Separate  Trustees. 

5. — (1.)  On  an  appointment  of  new  tmsteeSj  a  separate      ^^^'  ^^ 
set  of  trustees  may  be  appointed  for  any  part  of  the  trust  Appointment 
property  held  on  ti'v^ts  distinct  from,  those  relating  to  any  Mtsof 
other  part  or  parts  of  the  trust  property  ;  or^  if  only  one  *"***®««- 
trustee  was  originally  appointed^  then  one  separate  trustee 
may  he  so  appointed  for  the  first-mentioned  part. 

(2.)  This  section  applies  to  trusts  axated  either  before 
or  after  tlie  commencement  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  is 
replaced  by  part  of  s.  10,  sub-s.  (1),  (b),  of  that  Act  See  p.  364, 
post. 

Powers. 

6. — (1.)  A  person  to  whom  any  power,  whether      sect  6. 
coupled  with  an  interest  or  not,  is  given,  may,  by  DiacUimerof 
deed,  disclaim  the  power;  and,  after  disclaimer,  ^^,^ 
shall  not  be  capable  of  exercising  or  joining  in  the 
exercise  of  the  power. 

(2.)  On  such  disclaimer,  the  power  may  be  exer* 
cised  by  the  other  or  others,  or  the  survivors  or 
survivor  of  the  others,  of  the  persons  to  whom  the 
power  is  given,  unless  the  contrary  is  expressed  in 
the  instrument  creating  the  power. 

(3.)  This  section  applies  to  powers  created  by 
instruments  coming  into  operation  either  before  or 
after  the  commencement  of  this  Act. 

The  provisions  respecting  powers,  contained  in  this  and  the 
foregoing  Act,  are  summarized  in  the  note  on  s.  52  of  the  Cony. 
Act,  1881,  p.  138,  ante. 

It  seems  that,  in  a  joint  appointment,  a  power  of  revocation 
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C.  A.  1882,     cannot  be  reserved  to  one  appointor  only.    {Burndby  v.  Baillie, 
<^t.6.        42  Ch.  D.  282.) 

This  section  will  not  enable  a  tenant  for  life  to  disclaim  his 
statutory  powers  under  S.  L.  Act,  1882.  (See  s.  50,  sub-s.  (1),  of 
that  Act,  p.  290,  post.) 

If  all  the  donees,  being  trustees,  should  disclaim  their  powers, 
these  would,  of  course,  be  exerciseable  by  any  subsequently 
appointed  tnistees. 

The  object  of  this  section  seems  to  be  to  enable  that  to  be  done 
by  a  part  of  the  trustees,  which  previously  could  have  been  done 
only  by  the  whole  body.  In  cases  where,  by  reason  of  the  reposal 
of  a  personal  discretion  in  the  whole  body,  a  disclaimer  by  any 
one  or  more  would  practically  amount  to  a  release  and  extinction, 
it  is  submitted  that  this  section  does  not  apply,  even  though  the 
instrument  containing  the  power  should  not  contain  any  express 
declaration  to  that  effect.  (See  Re  Eyre,  E.  v.  E.,  W.  N.  1883, 
p.  153  ;  49  L.  T.  259  ;  and  Conv.  Act,  1881,  s.  52,  note,  p.  138, 
ante.) 

Where  the  power  is  coupled  with  an  interest,  the  deed  of  dis- 
claimer should  not  purport  to  convey  the  interest,  but  only  to 
disclaim  the  power.  (See  Urch  v.  Walker,  8  My.  &  Cr.  702  ; 
Crewe  v.  Dicken,  4  Ves.  97  ;  Nichson  v.  Wordsworth,  2  Swanst. 
865  ;  which  cases  are  somewhat  at  variance.)  It  seems  clear 
that  the  power  cannot  be  disclaimed  without  also  disclaiming 
any  legal  estate  to  which  the  power,  if  accepted,  would  be 
annexed. 

If  a  power  is  given  by  will  "  to  my  executors  herein  named,** 
and  one  renounces  probate,  such  renunciation  amounts  to  a  dis- 
claimer of  the  power,  and  the  others  can  exercise  it.  {Crawford 
V.  Fcrrshaw,  1891,  2  Ch.  261.) 

There  seems  to  be  no  reason  why  a  married  woman  should 
not,  under  this  section,  disclaim  a  power  not  coupled  with  any 
interest  without  the  concurrence  of  her  husband.  If  the  power 
is  coupled  with  an  interest,  then — (1)  If  she  is  a  trustee,  it  is 
at  least  the  safer  opinion  that  her  husband's  concurrence  is  still 
necessary,  except  in  cases  coming  within  the  Trustee  Act,  1893, 
s.  16,  p.  372,  post,  and  cases  relating  to  such  personal  property  as 
is  specified  in  the  M.  W.  P.  Act,  1882,  s.  18,  p.  Ul^post;  (2)  if 
her  power  is  not  purely  ministerial  or  official,  the  husband's  con- 
currence will  be  necessary,  unless  the  woman  was  married,  or  the 
interest  was  created,  subsequently  to  the  commencement  of  the 
last-mentioned  Act. 

As  to  disclaimer  by  conduct,  see  note  on  Trustee  Act,  1893, 
s.  10,  sub-s.  (4),  p.  366,  post. 

A  disclaimer  by  a  trustee  which  purports  to  extend  only  to  a 
part  of  the  property,  is  wholly  inoperative.  {Re  Lord  and  Fuller- 
ion.,  1896,  1  Ch.  228.) 

.The  introduction  into  the  marginal  note  of  the  words  "by 
trustees,*'  which  nowhere  apeapr  in  the  body  of  the  section, 
suggests  a  suspicion  that  sub-s.  (2)  of  this  section  was  only 
designed  to  supply  a  defect  in  Conv.  Act,  1881,  s.  88  (see  now  the 
Trustee  Act,  1893,  s.  22,  and  note  thereon,  p.  379,  post),  which 
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provided  for  the  survivorship  of  a  joint  power  in  executors  or  c.  A.  1882, 
trustees  on  a  death,  but  did  not  provide  for  the  continuance  of  the  8ect.  6. 
power  on  a  disclaimer,  although  s.  52  of  that  Act  seems  to  have 
made  such  a  disclaimer  possible.  In  practice,  powers  are  seldom, 
if  ever,  vested  in  several  persons,  unless  they  are  either  executors 
or  trustees ;  and  the  question,  whether  this  section  extends  to 
powers  annexed  neither  to  an  estate  nor  to  a  trust  or  office,  is  not 
of  practical  importance. 

There  existed  at  one  time  some  diflference  in  opinion  as.  to  the 
authority  of  marginal  notes  in  an  Act  of  Parliament.  In  Venour  v. 
SelloHy  2  Ch.  D.  522,  Jessel,  M.R.,  said  that  marginal  notes  form 
part  of  the  Act.  This  doctrine  was  subsequently  disapproved  by 
the  Court  of  Appeal  in  Att-Gen.  v.  Q.  E.  K,  11  Ch.  D.  449,  see 
pp.  461,  465  ;  and  in  Cluydon  v.  Oreen,  L.  R.  3  C.  P.  511,  the 
Court  of  Common  Pleas  sitting  in  banc  had  previously  expressed 
the  opinion  that  marginal  notes  form  no  part  of  the  statute,  and 
are  not  binding  as  an  explanation.  In  Sutton  v.  Sutton,  22  Ch.  D. 
511.  at  p.  513,  Jessel,  M.R.,  withdrew  his  dictum  in  Venour  v. 
SelloUy  and  it  may  now  be  considered  settled,  that  the  marginal 
notes  have  no  authority.  This  accords  with  the  opinion  of  the 
Statute  Law  Committee.  In  the  Revised  Edition  of  the  Statutes, 
the  marginal  notes  have  been  freely  revised  throughout  by  the 
Editors.  (See  also  Osborne  v.  Milman,  18  Q.  B.  D.  at  p.  477,  and 
D.  of  Devonshire  v.  O'Connor,  24  Q.  B.  D.  at  p.  478.) 


Maiiied  Women. 

7. — (1.)  In  section  seventy-nine  of  the  Fines  and      8«ct.  7. 
Becoveries  Act,  and  section  seventy  of  the  Fines  ^^„J°f^^^ 
and  Kecoveries  (Ireland)  Act,  there  shall,  by  virtue  iT/m^ed 
of  this  Act,  be  substituted  for  the  words  ''  two  of  '^^°'®'*- 
the  perpetual  commissioners,  or  two  special  com- 
missioners,'' the  words  "one  of  the  perpetual  com- 
missioners or  one  special  commissioner'*;  and  in 
section  eighty-three  of  the  Fines  and  Kecoveries 
Act,  and   section    seventy-four  of    the  Fines   and 
Eecoveries  (Ireland)  Act,  there  shall,  by  virtue  of 
this  Act,. be  substituted  for  the  word  *'  persons  "  the 
word  **  person,"  and  for  the  word  ''  commissioners  " 
the  words  "a  commissioner";  and  all  other  pro- 
visions of  those  Acts,  and  all  other  enactments  having 
reference  in  any  manner  to  the  sections  aforesaid, 
shall  be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment 
by  a  married  woman  of  a  deed  purports  to  be  signed 
by  a  person  authorized  to  take  the  acknowledgment. 
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c.  A.  1882,    the  deed  shall,  as  regards  the  execution  thereof  by 

^^^^  ^' the   married  woman,  take    effect  at  the    time   of 

acknowledgment,  and  shall  be  conclusively  taken  to 
have  been  duly  acknowledged. 

As  to  deeds  executed  after  Slst  December,  1882,  no  certificate 
of  acknowledgment  will  be  required  to  be  made  or  filed  ;  see 
schedule,  and  note  (a),  p.  191,  post ;  and  the  deed  will  take  effect 
immediately  on  acknowledgment. 

(3.)  A  deed  acknowledged  before  or  after  the 
commencement  of  this  Act  by  a  married  woman, 
before  a  Judge  of  the  High  Court  [of  Justice]  in 
England  or  Ireland,  or  before  a  judge  of  a  county 
court  in  England,  or  before  a  chairman  in  Ireland, 
or  before  a  perpetual  commissioner  or  a  special 
commissioner,  shall  not  be  impeached  or  impeach- 
able by  reason  only  that  such  judge,  chairman,  or 
commissioner  was  interested  or  concerned  either  as 
a  party,  or  as  solicitor,  or  clerk  to  the  solicitor  for 
one  of  the  parties,  or  otherwise,  in  the  transaction 
giving  occasion  for  the  acknowledgment ;  and 
General  Kules  shall  be  made  for  preventing  any 
person  interested  or  concerned  as  aforesaid  from 
taking  an  acknowledgment ;  but  no  such  rule  shall 
make  invalid  any  acknowledgment ;  and  those  Rules 
shall,  as  regards  England,  be  deemed  Rules  of  Court 
89  &  40  Vict,  within  section  seventeen  of  the  Appellate  Jurisdic- 
44  &  45  Vict  *^^^  ^^^^  1876,  as  altered  by  section  nineteen  of  the 
c.  68.  '  '  Supreme  Court  of  Judicature  Act,  1881,  and  shall, 
40  &  41  Vict,  as  regards  Ireland,  be  deemed  Rules  of  Court  within 
the  Supreme  Court  of  Judicature  Act  (Ireland), 
1877,  [and  may  be  made  accordingly,  for  England 
and  Ireland  respectively,  at  any  time  after  the 
passing  of  this  Act,  to  take  effect  on  or  after  the 
commencement  of  this  Act.] 

The  words  in  square  brackets  are  repealed  by  the  Statute  Law 
Revision  Act,  1898. 

This,  so  far  as  it  relates  to  England,  is  a  re-enactment,  with 
such  formal  alterations  in  the  list  of  specified  officials,  and  other- 
wise, as  later  legislation  has  made  appropriate,  of  17  k  18  Vict, 
c.  75,  sects.  1  and  8,  which  are  now  repealed ;  see  Schedule, 
p.  192,  post 


c  57. 
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(4.)  The  enactments  described  in  the  Schedvle  to  this    c  A.  isas, 


Act  are  hereby  repealed. 

(5.)  The  foregoing  provisions  of  this  section, 
including  the  repeal  therein,  apply  only  to  the 
execution  of  deeds  by  married  women  after  the 
commencement  of  this  Act. 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in 
this  section^  the  certificate^  if  not  lodged  before  the  com- 
mencement of  this  Acty  of  the  taking  of  an  acknowledgment 
by  a  married  woman  of  a  deed  executed  before  the  com- 
mencement  of  this  Acty  with  any  affidavit  relating  thereto, 
shall  be  lodged,  examined,  and  filed  in  tJie  like  manner  and 
with  the  like  effects  and  consequences  as  if  this  section  hud 
not  been  enacted. 

Repealed  by  the  Statute  Law  Beyision  Act,  1898,  as  to 
fiub-sects.  (4)  and  (6). 

(7.)  There  shall  continue  to  be  kept  in  the  proper 
ofl&ce  of  the  Supreme  Court  of  Judicature  an  index 
to  all  certificates  of  acknowledgments  of  deeds  by 
married  women  lodged  therein,  before  or  after  the 
conamencement  of  this  Act,  containing  the  names  of 
the  married  women  and  their  husbands,  alphabeti- 
cally arranged,  and  the  dates  of  the  certificates  and 
of  the  deeds  to  which  they  respectively  relate,  and 
other  particulars  found  convenient ;  and  every  such 
certificate  lodged  after  the  commencement  of  this 
Act  shall  be  entered  in  the  index  as  soon  as  may 
be  after  the  certificate  is  filed. 

(8.)  An  ofl&ce  copy  of  any  such  certificate  filed 
before  or  after  the  commencement  of  this  Act  shall 
be  delivered  to  any  person  applying  for  the  same; 
and  every  such  ofl&ce  copy  shall  be  received  as 
evidence  of  the  acknowledgment  of  the  deed  to 
which  the  certificate  refers. 

By  the  M.  W.  P.  Act,  1882,  the  marital  rieht  and  its  incidents 
infer  vivos  are,  with  regard  to  women  married  after  its  commence- 
ment, practically  abolished,  and,  in  the  case  of  women  preyiously 
married,  are  abolished  in  respect  to  property  taken  by  a  subse- 
quently accming  title;  so  that  property  to  which  the  marital 
right  of  hasbands  is  applicable  will  tend  continually  to  decrease, 
and  all  property  belonging  or  coming  to  a  married  woman  will, 
after  a  time,  be  held  or  taken  by  her  for  her  separate  use.  Since 
^  married  woman  can  dispose  of  her  separate  estate,  so  far  as  the 
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C.  A.  1882, 
Sect.  7. 


Beet.  8. 

Effect  of 
power  of 
attorney,  for 
value,  made 
absolutely 
irrevocable. 


Sects. 

Effect  of 
power  of 
attorney,  for 
value  or  not, 
made  irre- 
vocable for 
fixed  time. 


separate  use  extends,  by  deed  without  acknowledgment  (Pride  v. 
Buhb,  L.  K.  7  Ch.  64,  which  seems  to  overrule  Lechmere  v. 
Brotheridge,  32  Beav.  353),  it  seems  to  follow  that  the  practice 
of  acknowledging  deeds  will  tend  to  become  obsolete.  As  to 
property  not  coming  within  the  Trustee  Act,  1893,  s.  16,  and  as 
to  such  personal  property  as  is  specified  in  the  M.  W.  P.  Act,  1882, 
s.  18,  which  is  held  by  her  as  a  tmstee,  or  en  autre  droit,  see  note 
at  p.  442,  poet. 

Powers  of  Attorney, 

8. — (1.)  If  a  power  of  attorney,  given  for  valu- 
able consideration,  is  in  the  instrument  creating  the 
power  expressed  to  be  irrevocable,  then,  in  favour 
of  a  purchaser, — 

(i.)  The  power  shall  not  be  revoked  at  any  time, 
either  by  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the  power, 
or  by  the  death,  marriage,  lunacy,  unsoundness  of 
mind,  or  bankruptcy  of  the  donor  of  the  power; 
and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of 
the  power,  in  pursuance  of  the  power,  shall  be  as 
valid  as  if  anything  done  by  the  donor  of  the 
power  without  the  concurrence  of  the  donee  of  the 
power,  or  the  death,  marriage,  lunacy,  unsoundness 
of  mind,  or  bankruptcy  of  the  donor  gf  the  power > 
had  not  been  done  or  happened  ;  and 

(iii.)  Neither  the  donee  of  the  power  nor  the  pur- 
chaser shall  at  any  time  be  prejudicially  affected  by 
notice  of  anything  done  by  the  donor  of  the  power, 
without  the  concurrence  of  the  donee  of  the  power, 
or  of  the  death,  marriage,  lunacy,*  unsoundness  of 
mind,  or  bankruptcy  of  the  donor  of  the  power. 

(2.)  This  section  applies  only  to  powers  of 
attorney  created  by  instruments  executed  after 
the  commencement  of  this  Act. 

See  note  on  the  next  following  section. 

9. — (1.)  If  a  power  of  attorney,  whether  given 
for  valuable  consideration  or  not,  is  in  the  instru- 
ment creating  the  power  expressed  to  be  irrevocable 
for  a  fixed  time  therein  specified,  not  exceeding  one 
year  from  the  date  of  the  instrument,  then,  in 
favour  of  a  purchaser, — 
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(i.)  The   power    shall   not   be   revoked,  for  and    c.  a.  1882, 

during  that  fixed  time,  either  by  anything  done  by   _ 1®*^*l?: 

the  donor  of  the  power  without  the  concurrence  of 
the  donee  of  the  power,  or  by  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the 
donor  of  the  power ;  and 

(ii.)  Any  act  done  within  that  fixed  time,  by  the 
donee  of  the  power,  in  pursuance  of  the  power,  shall 
be  as  valid  as  if  anything  done  by  the  donor  of  the 
power  without  the  concurrence  of  the  donee  of  the 
power,  or  the  death,  marriage,  lunacy,  unsoundness 
of  mind,  or  bankruptcy  of  the  donor  of  the  power, 
had  not  been  done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power,  nor  the 
purchaser,  shall  at  any  time  be  prejudicially  affected 
by  notice  either  during  or  after  that  fixed  time  of 
anything  done  by  the  donor  of  the  power  during 
that  fixed  time,  without  the  concurrence  of  the 
donee  of  the  power,  or  of  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the 
donor  of  the  power  within  that  fixed  time. 

(2.)  This  section  applies  only  to  powers  of 
attorney  created  by  instruments  executed  after  the 
commencement  of  this  Act. 

By  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  26,  trustees, 
executors,  and  administrators,  acting  under  a  power  of  attorney 
without  notice  of  the  death  of  the  principal,  are  protected. 

Sects.  8  and  0  of  the  present  Act  must  be  read  in  connection 
with  sects.  4G  and  47  of  Conv.  Act,  1881,  pp.  130  and  132,  ante. 
(See  notes  thereon  ;  and  in  particular,  the  note  on  p.  133.) 

These  sections  will  facilitate  dealing:s  with  persons  acting  under 
powers  of  attorney  executed  after  December  31st,  1882,  and 
which  are  expressed  to  he  irrevocable  either  indefinitely,  if  the 
power  be  given  for  value,  or  for  a  period  not  exceeding  a  year  in 
other  cases.  It  is  not  clear  whether,  in  the  former  case,  an 
express  limit  could  be  imposed  on  the  period  of  irrevocability  ;  but 
such  a  limit  would  probably  be  upheld,  on  the  analogy  of  the 
maxim,  Cujus  est  dare,  ejus  est  disponere.  The  old  forms  used  by 
conveyancers  often  purported  to  make  irrevocable  appointments, 
but  such  appointments  were  nevertheless  revocable  at  will,  and 
were  ipso  facto  revoked  by  death.  Bftt  the  Courts  of  Equity  were 
accustomed  to  "give  effect  to  all  horn  fide  dealings  with  the 
attorney  which  took  place  after  the  death  of  the  principal  and 
before  the  death  became  known  to  the  attorney  ;  especially  where 
valuable  consideration  passed."     (1  Dav.  Prec.  4th  ed.  475  ;  5th 
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C.  A.  1888,    ed.  887.)    Nor  would  equity  pennit  the  principal  to  revoke  a 
Sect.  9.       power  given  for  valuable  consideration.    (Bromley  v.  Holland,  7 
Yes.  3,  at  p.  28  ;  Metcalfe  v.  Clough,  2  Man.  «fe  Ry.  178.) 

It  will  be  observed  that,  under  the  present  section,  the  vear 
during  which  the  power  of  attorney  may  be  made  irrevocable  is 
computed  from  the  date  of  the  instrument.  The  language  of  this 
enactment  is  closely  parallel  to  that  of  the  Statute  of  Inrolments, 
27  Hen.  8,  c.  16, — "  within  six  months  next  after  the  date  of  the 
same  writings  indented ;"  where,  according  to  Preston,  the  word 
"  date  "  means  the  day  of  the  date  of  the  deed,  not  of  the  delivery. 
(1  Prest.  Abst.  288.)  But  according  to  an  obiter  dictum  of  Lord 
llldon,  in  Underhill  v.  Horwood,  10  Ves.  209,  at  p.  228,  the  day 
of  the  date  is  the  day  of  the  execution.  The  bargain  and  sale 
takes  effect  upon  the  freehold  immediately  upon  its  execution ; 
but  subject  to  defeasance  db  initio  unless  inrolled  vrithin  the  pre- 
scribed time.  (Robinson  v.  Comyns,  Cas.  temp.  Talb.  164;  1 
Prest.  Conv.  88.) 

As  to  the  law  of  New  South  Wales,  see  Mutual,  Jtc,  Society  v. 
Macmillan,  14  App.  Cas.  596. 


Executory  Limitations. 

Hex.  10.  10. — (!•)   Where  there  is  a  person  entitled  to 

BMiriddons  land  for  an  estate  in  fee,  or  for  a  term  of  years 
^^^^  absolute  or  determinable  on  life,  or  for  term  of 
life,  with  an  executory  limitation  over  on  default  or 
failure  of  all  or  any  of  his  issue,  whether  within  or 
at  any  specified  period  or  time  or  not,  that  execu- 
tory limitation  shall  be  or  become  void  and  incapable 
of  taking  effect,  if  and  as  soon  as  there  is  living  any 
issue  who  has  attained  the  age  of  twenty-one  years, 
of  the  class  on  default  or  failure  whereof  the  limita- 
tion over  was  to  take  effect. 

(2.)  This  section  applies  only  where  the  executory 
limitation  is  contained  in  an  instrument  coming  into 
operation  after  the  commencement  of  this  Act. 

The  cases  dealt  with  in  this  section  must  be  distinguished  from 
those  whose  property  is  given  over  if  the  donee  should  die  with- 
out ever  having  had  a  child.  In  such  cases  the  gift  over  fails 
directly  a  child  is  born  and  the  section  is  not  applicable.  (See  Be 
Booth,  Fickard  v.  Booth,  1900,  1  Ch.  768.) 

It  is  not  clear  that  this  action  applies  to  an  executory  limita- 
tion in  defeasance  of  an  equitable  fee  simple,  or,  in  general,  to 
executory  limitations  of  trusts  as  distinguished  from  uses.  The 
definition  of  "  land"  in  Conv.  Act,  1881,  s.  2,  sub-F.  (ii.),  p.  9, 
ante,  would  include  equitable  fees  simple  ;  but  that  definition  is 
not  incorporated  into  the  present  Act. 
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A  tenant  in  fee  simple,  subject  to  an  executory  limitation,  could 
not  defeat  that  limitation  by  a  common  recovery  {Pells  v.  Brown, 
Cro.  Jac.  590) ;  though  a  tenant  in  tail  could  thereby  defeat  an 
executory  limitation  upon  his  estate  tail. 

Such  a  limitation  might  have  been  barred  by  non-claim  on  a 
fine  levied  with  proclamations;  but  the  period  of  non-claim  began 
to  run,  not  from  the  levying  of  the  fine,  but  from  the  vesting  of 
the  executory  interest.  The  same  rule  applies  both  to  executory 
devises  and  to  springing  and  shifting  uses.  "  It  is  frequently 
said,  that  an  executory  devise  cannot  be  barred  by  a  common 
recovery.  The  truth  is,  that  a  tenant  in  fee,  subject  to  an  execu- 
tory devise,  cannot  by  recovery,  or  by  any  other  means,  except  by 
a  fine  or  [read,  and]  non-claim  on  a  fine,  defeat  an  executory 
devise  to  which  the  estate  is  Bubject."  (3  Prest.  Abstr.  189.) 
'*  A  springing  or  shifting  use  cannot  be  barred  by  a  fine,  levied 
of  the  estate  out  of  which  such  springing  or  shifting  use  is 
to  arise,  unless  there  be  a  non-claim  of  five  jears  after  it 
arises."  (Cruise,  1  Fines  &  Rec,  8rd  ed.  p.  313.)  The  practical 
effect  of  the  fine  was  only  to  shorten  the  period  of  limitation  to 
five  vears. 

Tne  present  section  destroys  the  executory  limitation  at  the 
time  when  the  son  or  other  issue  of  the  person  entitled,  if  such 
issue  had  been  tenant  in  tail,  might,  with  the  consent  of  the 
person  entitled,  if  the  latter  had  been  tenant  of  an  estate  for  life 
preceding  the  estate  tail,  have  acquired  a  fee  simple  in  remainder ; 
whereas,  previously  to  this  enactment,  the  executory  limitation 
could  not  have  been  defeated  at  any  time  during  the  life  of  the 
person  entitled  subject  thereto. 

Executory  limitations  of  terms  of  years  are  only  possible  by 
way  of  devise  (see  note  on  Conv.  Act,  1881,  s.  65,  sub-s.  (2),  at 
p.  155,  ante),  and  they  do  not  often  occur  in  practice.  An  estate 
pur  autre  vie,  already  in  esse,  as  a  leasehold  estate  for  lives,  is 
sometimes  devised  subject  to  an  executory  limitation  to  take  effect 
on  default  of  issue.     (See  Be  Barler'a  S.  E,,  18  Ch.  D.  624.) 

A  tenant  in  fee  simple,  with  an  executory  limitation,  gift,  or 
disposition  over,  on  failure  of  his  issue,  or  in  any  other  event, 
has  the  powers  of  a  tenant  for  life  under  S.  L.  Act,  1882.  (See 
8.  58,  sub-s.  (ii.),  of  that  Act,  p.  Z01,po8t) 


C.  A.  1888, 
Sect.  10. 


Long  Terms, 

11.  Section  sixty-five  of  the  Conveyancing  Act      Beet.  ii. 
of    1881  shall  apply  to  and  include,  and  shall  be  Amendment 
deemed  to  have  always  applied  to  and  included,  J^L^i^*"*^ 
every   such    term   as   in   that  section  mentioned,  longtenns. 
whether  having  as  the  immediate  reversion  thereon 
the  freehold  or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry 
for  condition  broken ;  or 
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c.  A.  1882,        (ii.)  Any  term  created   by  sub-demise  out  of   a 
^^^'  ^^'  superior  term,   itself  incapable  of  being 

enlarged  into  a  fee  simple. 

See  Conv.  Act,  1881,  s.  65,  p.  152,  ante,  and  notes  thereon. 


Mortgages. 

Beet.  12.  12.  The  right  of  the  mortgagor,  under  section 

Reconveyance  fifteen  of  the  Conveyaucing  Act  of  1881,  to  require 
on  mortgage.  ^  mortgagee,  instead  of  re-convejdng,  to  assign  the 
mortgage  debt  and  convey  the  mortgaged  property 
to  a  third  person,  shall  belong  to  and  be  capable  of 
being  enforced  by  each  incumbrancer,  or  by  the 
mortgagor,  notwithstanding  any  intermediate  in- 
cumbrance; but  a  requisition  of  an  incumbrancer 
shall  prevail  over  a  requisition  of  the  mortgagor, 
and,  as  between  incumbrancers,  a  requisition  of  a 
prior  incumbrancer  shall  prevail  over  a  requisition 
of  a  subsequent  incumbrancer. 

Since,  in  Conv.  Act,  1881,  s.  2,  snb-s.  (vi.),  the  word  *'  mort- 
gagor" is  made  to  include  any  person  entitled  to  redeem,  it 
includes  a  puisne  incumbrancer ;  and  this  view  was  taken  in 
Teevan  v.  Smith,  20  Ch.  D.  724.  Hence,  there  might  be  an 
unlimited  number  of  persons,  all  of  whom  would  equally  be 
entitled  to  exercise  the  right  conferred  by  s.  1 5  of  that  Act.  The 
object  of  the  latter  part  of  the  present  section  is  to  remove  all 
doubt  as  to  whether  tne  existence  of  mesne  incumbrancers  disables 
a  puisne  mortgagee  from  requiring  a  transfer  of  a  prior  mortgage, 
and  also  to  prevent  a  prior  incumbrancer  from  being  ousted  of  bis 
right  by  the  fact  of  a  demand  for  transfer  having  been  first  made 
by  a  subsequent  incumbrancer.  The  section  makes  no  provision 
as  to  the  point  of  time  at  which  interference  by  the  prior  incum- 
brancer will  come  too  late,  and,  as  expense  might  be  fruitlessly 
incurred,  it  will  be  desirable,  when  a  puisne  incumbrancer  proposes 
to  exercise  the  right,  for  him  to  give  notice  to  all  incumbrancers 
intervening  between  himself  and  the  person  on  whom  he  proposes 
to  make  the  demand. 

This  last  remark,  however,  does  not  apply  to-  cases  in  which  a 
third  mortgagee,  who  has  taken  his  charge  without  notice  of  the 
existence  of  the  second  mortgage,'  wishes  to  protect  himself,  under 
the  doctrine  of  tacking,  by  getting  in  the  legal  estate.  The 
present  enactment  will  to  a  certain  extent  lessen  the  mischief  of 
that  doctrine  by  depriving  the  first  mortgagee,  who  has  the  legal 
estate,  of  his  power  to  prefer  either  of  the  subsequent  mortgagees 
to  the  other.  As  soon  as  the  second  mortgagee  has  learned  that 
a  third  mortgage  exists,  he  will  be  able  to  require  that  the  first 
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mortgage  shall  be  transferred  to  himself.  The  protection  given 
by  the  legal  estate  is  effectual,  even  though  the  legal  estate  has 
been  acquired  pendente  lite ;  but  not  if  it  has  been  acquired  after 
decree.  {Brace  v.  Dmh.  of  Marlhoroughy  2  P.  Wms.  491 ;  jEIc  pte, 
Knott,  11  Ves.  609,  at  p.  619.) 

If  a  jointresSjOr  other  annuitant,  redeems  a  prior  mortgage,  a 
subsequent  mortgagee  can  compel  a  transfer  of  the  prior  mortgage 
only  upon  the  terms  that,  after  the  transfer,  it  shall  be  subject 
to  the  jointure  or  annuity.  {Smithett  v.  Hesketh,  44  Ch.  D.  161.) 
From  a  remark  of  North,  J.,  at  the  bottom  of  p.  165,  it  would 
appear  that,  in  his  opinion,  if  a  demand  for  a  transfer  under  this 
section  is  made  in  the  course  of  a  foreclosure  action,  the  transfer 
cannot  be  made  to  a  stranger  to  the  suit. 


C.  A.  1882, 
Sect.  12. 


Saving. 

13.  The  repeal  hy  this  Act  of  any  enactment  shall  not 
affect  any  right  accrued  or  obligation  incurred  thereunder 
before  the  commencement  of  this  Act ;  nor  shall  the  same 
affect  the  validity  or  invalidity,  or  any  operation,  effect,  or 
consequence,  of  any  instrument  executed  or  made,  or  of 
anything  done  or  suffered,  before  the  commencement  of  this 
Act ;  nor  shall  the  same  affect  any  action,  proceeding,  or 
thing  then  pending  or  uncompleted ;  and  every  such  action, 
proceeding,  and  thing  may  be  carried  on  and  completed  as 
if  there  had  been  no  such  repeal  in  this  Act. 

This  section  is  repealed  by  the  Statute  Law  Revision  Act,  1898. 
See  note  on  Conv.  Act,  1881,  s.  71,  ante. 


Sect.  18. 

Restriction  on 
repeals  in  this 
Act. 


SCHEDULE. 


Sehedale. 

Section  7  (4). 


Repeals. 

Z&  4  Will.  4,  c.  74... The  Fines  and  Recove-  )  .    ^.     „„r«^ixr 

in  part.  ries  Act f  ^^  P^'^ '  namely,- 

Section  eighty-four,  from  and  including 
the  words  "  and  the  same  judge,"  to 
the  end  of  that  section  (a). 
Sections    eighty-live    to    eighty-eight 
inclusive  (a). 

(a)  These  sections  relate  to  the  making  and  filing  of  certificates  of 
acknowlodgments. 
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C.  A.  1882,     4  &  5  Wm.  4,  0. 92.. .The  Fines  and  Reeove- )  i^  nart  •  namelv  — 
Schedide.  in  part.  ries  (Ireland)  Act . . .  P^  P^ '  namely, 

Section  seventy-five,  from  and  including 
the  words  "  and  the  same  judge,"  to 
the  end  of  that  section. 
Sections   seventy-six   to  seventy-nine, 
inclusive. 
17  &  18  Vict.  c.  75... An  Act  to  remove  doubts  concerning  the  due 
acknowledgments  (b)  of  deeds  by  married 
women  in  certain  cases  (c). 
41  &  42  Vict.  c.  23.. .The  Acknowledgment  of  Deeds  by  Married 
Women  (Ireland)  Act,  1878. 

The  schedule  is  repealed  by  the  Statute  Law  Revision  Act,  1898. 

(h)  In  the  title  of  the  original  Act,  the  word  is  "  acknowledgment." 
(<?)  The  provisions  of  this  Act  are  re-enacted,  with  variations,  in  s.  7  of 
the  present  Act,  ante. 
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THE  CONVEYANCING  AND  LAW  OF 
PROPERTY  ACT,  1892. 


(55  &  56  Vict.  c.  13.) 

An  Act  to  amend  the  Conveyancing  and  Law  of  Property 
Act,  1881.  [20th  June,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by 
authority  of  the  same,  as  follows : 

Preliminary. 

1. — (1.)  This  Act  may  be  cited  as  the  Convey-      sect.  i. 
ancing  and  Law  of  Property  Act,  1892,  and  the  short  title 
Conveyancing  and  Law  of  Property  Act,  1881,  and  ^^^V^^y.* 
the  Conveyancing  Act,  1882,  and  this  Act  shall  be  c.  41. 
read  together  and  may  be  cited  together  as  the  Con-  ^^^V^  ^^^^ 
veyancing  Acts,  1881,  1882,  and  1892.  ''    * 

(2.)  This  Act  does  not  extend  to  Scotland. 

Leases,  Under-leases,  Forfeiture, 

2. — (1.)  A  lessor  shall  be  entitled  to  recover  as  a      s«ct.  2. 
debt  due  to  him  from  a  lessee,  and  in  addition  to  ^""^  ^^ 
damages  (if  any)  all  reasonable  costs  and  expenses  l^^iim^m 
properly  incurred  by  the  lessor  in  the  employment  '^^^^^^'^^' 
of  a  solicitor  and  surveyor  or  valuer,  or  otherwise,  ^Lution. 
in  reference  to  any  breach  giving  rise  to  a  right  of  {SeeCmv.Acu 
re-entry  or  forfeiture  which,  at  the  request  of  the  ^f  eo,  a^^O 
lessee,  is  waived  by  the  lessor  by  writing  under  his 
hand,  or  from  which  the  lessee  is  relieved,  under  the 
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c.  A.  1892,    provisions  of  the  Conveyancing  and  Law  of  Pro- 
^"^•^'      perty  Act,  1881,  or  of  this  Act. 


This  gives  no  remedy  to  a  lessor  against  an  underlessee. 
{Nind  V.  Nineteenth  Cent  Bdg.  Socy.,  1894,  2  Q.  B.  226.)  And  it 
gives  him  no  remedy  against  his  own  lessee,  if  the  latter  escapes 
from  forfeiture,  by  what  may  be  caUed  the  automatic  action  of 
s.  14,  without  anything  being  done  by  the  Court.     {Ilnd.) 

(2.)  Sub-section  six  of  section  fourteen  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  is  to 
apply  to  a  condition  for  forfeiture  on  bankrupiscy  of 
the  lessee,  or  on  taking  in  execution  of  the  lessee's 
interest  only  after  the  expiration  of  one  year  from 
the  date  of  the  bankruptcy,  or  taking  in  execution, 
and  provided  the  lessee's  interest  be  not  sold  writhin 
such  one  year,  but  in  case  the  lessee's  interest  be 
sold  within  such  one  year,  sub-section  six  shall  cease 
to  be  applicable  thereto. 

(3.)  Sub-section  two  of  this  section  is  not  to  apply 
to  any  lease  of — 

(a.)  Agricultural  or  pastoral  land  : 

(b.)  Mines  or  minerals  : 

(c.)  A  house  used  or  intended  to  be  used  as  a 

public-house  or  beershop  : 
(d.)  A  house  let  as  a  dwelling-house,  vnth  the  use 
of  any  furniture,   books,  works  of  art,   or 
other   chattels   not   being  in  the  nature  of 
fixtures : 
(e.)  Any    property    with  respect    to   v^rhich   the 
personal  qualifications  of  the  tenant  are  of 
importance  for  the  preservation  of  the  value 
or  character  of  the  property,  or  on  the  ground 
of  neighbourhood  to  the  lessor,  or  to  any 
person  holding  under  him. 
See  note  on  Conv.  Act,  1881,  s.  14,  sub-s.  (6),  p.  64,  ante. 

Sect.  8.  3.  In  all  leases  containing  a  covenant,  condition, 

No  fine  to  be     or  agreement   against   assigning,  underletting,   or 

^^^t^^      parting  vnth  the  possession,  or  disposing  of  the  land 

assign.  or  property  leased  without  licence  or  consent,  such 

covenant,  condition,  or  agreement  shall,  unless  the 

lease  contains  an  expressed  provision  to  the  contrary, 

be  deemed  to  be  subject  to  a  proviso  to  the  effect 
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that  no  fine  or  sum  of  money  in  the  nature  of  a  fine 
shall  be  payable  for  or  in  respect  of  such  licence  or 
consent;  but  this  proviso  shall  not  preclude  the  right 
to  require  the  payment  of  a  reasonable  sum  in 
respect  of  any  legal  or  other  expense  incurred  in 
relation  to  such  licence  or  consent. 

It  is  conceived  that,  under  this  somewhat  obscure  enactment, 
the  exaction  of  a  fine  would,  by  virtue  of  the  supposed  proviso, 
operate  a  defeasance  of  the  covenant ;  and  therefore  that  the 
lessee  might  assign  without  being  guilty  of  a  breach. 

A  lessor  may  require  the  deposit  of  a  sum  by  way  of  security  for 
performance  of  the  unfulfilled  part  of  a  building  contract,  before 
consenting  to  the  assignment  of  the  lease  of  a  house  previously 
((ranted  under  the  same  contract.  {Re  Cosh's  Contract,  1897, 
i  Ch.  9.) 
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C.  A.  1892, 
Beet.  3. 


4.  Where   a   lessor   is  proceeding  by  action  or       s«ct4. 
otherwise  to  enforce  a  right  of  re-entry  or  forfeiture  p<^^^/' 

,  ,        ^       .  1  •       1    .  •  .  court  to  pro- 

under   any   covenant,  proviso,  or   stipulation  m  a  tect  under- 
lease,  the  court  may,  on  application  by  any  person  J^ituwof 
.  claiming  as  under-lessee  any  estate  or  interest  in  the  superior 
property  comprised  in  the  lease  or  any  part  thereof  *®"**^* 
either  in  the  lessor's  action  (if  any)  or  in  any  action 
brought  by  such  person  for  that  purpose,  make  an 
order  vesting  for  the  whole  term  of  the  lease  or  any 
less  term  the  property  comprised  in  the  lease  or  any 
part  thereof  in  any  person  entitled  as  under-lessee 
to  any  estate  or  interest  in  such  property  upon  such 
<jonditions,  as  to  execution  of  any  deed  or  other 
document,  payment  of  rent,  costs,  expenses,  damages, 
•compensation,  giving  security,  or  otherwise,  as  the 
Kjourt  in  the  circumstances  of  each  case  shall  think 
fit,  but  in  no  case  shall  any  such  under-lessee  be 
entitled  to  require  a  lease  to  be  granted  to  him  for 
any  longer  term  than  he  had  under  his  original  sub- 
lease. 

See  notes  on  Conv.  Act,  1881,  s.  14,  p.  60,  ante.  This  enact- 
ment was  passed  in  consequence  of  the  decision  in  Burt  v.  Oray, 
1891,  2  Q.  B.  98,  that  an  underlessee  could  not  obtain  relief  under 
that  section  against  forfeiture  of  the  lease  out  of  which  his  under- 
lease was  derived.  Relief  can  now  only  be  given  by  the  peculiar 
<pnn  of  vesting  order  here  prescribed  ;  and  may  be  obtained  by 
flefence  and  counterclaim  in  the  lessor's  action  to  obtain  possession. 
{Warden^  &c,  of  Highgate  School  v.  Sewell,  1893,  2  Q.  B.  254.) 
Belief  may  under  this  section  be  given  to  an  underlessee  in  cases 
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C.  A.  1892, 
Sect.  4. 


Sect.  6. 

Extension  of 
definitions  of 
"lease," 
"under- 
lease," and 
**  onder- 
lessee." 


Sect.  6. 

Trustee  may 
he  appointed 
for  separate 
parts  ofprO' 
perty  tJmtgh 
no  new  titistee 
he  apjtoiiited 
of  otlt^r  parts. 


where  Done  could  be  given  to  the  lessee  himself.  (S.  C,  1894,. 
2  Q.  B.  906.)  The  Court  has  jurisdiction  to  relieve  an  nnderlessee 
against  forfeiture  occasioned  by  the  lessee's  breach  of  a  covenant 
against  assignment,  but  will  be  cautious  in  exercising  it.  {Imratf 
V.  Oakshette,  1897,  2  Q.  B.  218.) 

The  section  gives  the  Court  a  wide  discretion  as  to  the  con- 
ditions upon  which  a  vesting  order  should  be  granted,  and  enables 
it  to  impose  such  conditions  as  the  circumstances  of  each  par- 
ticular case  may  require ;  e,g,,  the  words  "  payment  of  rent "  are  not 
limited  to  rent  actually  due,  and  the  Court  will  refer  it  to  Chambers 
to  consider  what  is  a  fair  rent  for  the  underlessee  to  pay.  {Evjart 
V.  i^y^,  1901,  1  Ch.  499.) 

5.  In  section  fourteen  of  the  Conveyancing  and 
Lav^  of  Property  Act,  1881,  as  amended  by  this  Act, 
and  in  this  Act,  "  lease  "  shall  also  include  an  agree- 
ment for  a  lease  where  the  lessee  has  become  entitled 
to  have  his  lease  granted,  and  "under-lease"  shall 
also  include  an  agreement  for  an  under-lease  where 
the  under-lessee  has  become  entitled  to  have  his 
under-lease  granted,  and  in  this  Act  "  under-lessee  " 
shall  include  any  person  deriving  title  under  or  from 
an  under-lessee. 

See  the  last  preceding  note.  The  declaration  ad  to  the  extended 
meaning  of  "lease"  seems  not  to  alter  the  previous  law.  (See 
Swain  v.  Ayres^  21  Q.  B.  Div.  289,  and  cases  ante,  p.  61.) 

Trustees. 

6.  A  separate  set  of  tmstees  or  a  separate  trustee  may 
he  aj^pointed  under  the  fifth  section  of  the  Convei/ancing 
Act,  1882,  of  a  part  only  of  the  trust  property y  notwith' 
standing  that  no  new  trustees  or  trustee  are  to  he  appointed 
of  other  parts  of  the  trust  property,  and  any  existing 
tmstee  may  he  appointed  or  remain  one  of  such  separate 
set  of  tmstees ;  and  every  appointment  already  made  of 
a  separate  set  of  trustees  shall  he  valid  notwithstanding 
that  there  was  no  retiring  tmstee  of  other  parts  of  the 
trust  property,  and  that  no  new  trustees  were  appointed  of 
such  other  parts  thereof 

This  section  was  repealed  by  the  Trustee  Act,  1893 ;  and 
is  replaced  by  part  of  s.  10,  sub-s.  (2)  (b),  of  that  Act.  Se#- 
p.  364, post. 
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THE  SETTLED  LAND  ACT,  1882. 


(45  &  46  Vict.  c.  38.) 

An  Act  for  facilitating  SaleSy  Leases^  and  other  dispo- 
sitions of  Settled  Landy  and  for  promoting  the 
execution  of  Improvements  thereon. 

[10th  August,  1882.J 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 


I. — Preliminary. 

1. — (1.)   This  Act  may  be  cited  as  the  Settled      sect.!. 
Land  Act,  1882.  short  title ; 

(2.)  This  Act,  except  where  it  is  otherwise  ex-  m^t^f^nt 
pressed,  shall  commence  and  take  effect  from  and 
immediately  after  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-two,  which 
time  is  in  this  Act  referred  to  as  the  commencement 
of  this  Act. 

The  provisions  of  the  Act  are  applicable  to  settlements  in 
existence  at  the  time  of  its  commencement,  bat  it  has  not  other- 
wise any  retrospective  operation.  The  coming  into  operation  of 
the  Act  did  not  vaUdate  anything  done  before  its  commencement, 
which,  although  it  would  have  been  valid  if  done  afterwards,  was 
not  valid  at  the  time  at  which  it  was  done.  But  S.  L.  Act,  1887, 
8.  1,  p.  825,  ^s/,  permits  capital  money  to  be  applied  in  payment 
of  rent-chargeijs,  created  before  its  enactment,  for  the  purpose  of 
effecting  improvements  which  are  of  a  kind  authorized  by  the 
present  Act.  And  S.  L.  Act,  1890,  s.  15,  enables  the  Court  to 
direct  capital  money  to  be  applied  in  payment  for  authorized 
improvements,  notwithstanding  that  a  scheme  was  not  approved 
before  their  execution. 
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**  ^sett.  L^^*       (^0  This  Act  does  not  extend  to  Scotland. 

The  S.  L.  A.  was  founded  upon  a  broader  policy,  and  has  a 
larger  scope  than  the  Settled  Estates  Acts,  in  which  the  Legislature 
did  not  look  beyond  the  interests  of  the  persons  entitled  under 
the  settlement.  In  the  S.  L.  A.  the  paramount  object  of  the 
Legislature  was  the  well-being  of  settled  land,  and  this  main  pur- 
pose is  not  to  be  frustrated  by  too  nice  a  regard  for  the  interests 
of  persons  entitled  under  the  settlement.  {Bruce  v.  Marq,  of 
Ailesbury,  1892,  A.  C.  356,  364,  365.)  One  of  the  objects  of  the 
Act  is  the  improvement  of  land  (per  Chitty,  J.,  in  Clarke  v. 
Thornton,  35  Ch.  D.  p.  311).  And  as  one  of  the  obstacles  to  the 
well-being  of  settled  land  is  the  existence  of  incumbrances,  the 
Court  will  not  readily  interfere  with  a  sale  which,  by  the  proper 
application  of  the  purchase  money,  might  result  in  the  removal 
of  such  an  obstacle.  (^Re  Richardson,  R,  v.  R,,  1900,  2  Ch. 
778,  793.) 

At  the  same  time,  the  rights  of  persons  claiming  under  the 
settlement  are  carefully  preserved  in  the  case  of  a  sale  by  shifting 
the  settlement  from  the  land  to  the  purchase  money,  and  the  Act 
ought  to  be  construed  by  the  Court  with  regard  to  these  broad 
principles  and  in  a  spirit  of  wise  and  reasonable  liberality.  {Re 
Mundy  and  Roper's  Contract,  1899,  1  Ch.  275,  289.) 

And  the  Legislature  has  provided  by  s.  51  that  any  attempt  by 
the  settlor  to  take  away  from  a  tenant  for  life  the  powers  conferred 
by  the  Act  shall  be  ineffectual.  {Re  Smith,  Grose-Smith  v.  Bridges, 
1899,  1  Ch.  331,  333.) 


II. — Definitions. 

Sect.  2.  2. — (!•)  Any  deed,  will,  agreement  for  a  settle- 

Definition  of  ment,  or  other  agreement,  covenant  to  surrender, 
settlement,  ^^py  ^f  court  roll,  Act  of  Parliament,  or  other 
life^  &c°^  instrument,  or  any  number  of  instruments,  whether 
made  or  passed  before  or  after,  or  partly  before  and 
partly  after,  the  commencement  of  this  Act,  under 
or  by  virtue  of  which  instrument  or  instruments 
any  land,  or  any  estate  or  interest  in  land,  stands 
for  the  time  being  limited  to  or  in  trust  for  any 
persons  by  way  of  succession,  creates  or  is  for 
purposes  of  this  Act  a  settlement,  and  is  in  this  Act 
referred  to  as  a  settlement,  or  as  the  settlement,  as 
the  case  requires. 

See  also  S.  L.  Act,  1890,  s.  4,  sub-s.  (1),  p.  32S,  post. 
"  Act  of  Parliament "  includes  public  Acts,  if  relevant ;  such  as 
the  Thellusson  Act.     {Vine  v.  Raleigh,  No.  2,  1896,  1  Ch.  37.) 
The  mere  fact  that  the  husband  of  a  married  woman,  who  is 
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entitled  in  fee  simple  for  her  separate  nse,  might  by  possibility  s.  1.  A.  1S82, 
become  tenant  by  the  cnrtesy,  will  not  create  a  succession.  (Bates  Sect.  2. 
V.  K08terton,  1896,  1  Ch.  169.)  Nor  does  the  fact  that  he  is 
tenant  by  the  cnrtesy  on  the  death  of  his  wife,  because  he  derives 
his  life  estate  not  under  the  instrument  but  under  the  general 
law.  (Re  Pocock  and  Pranherd,  1896,  1  Ch.  p.  306.)  Though 
such  a  case  is  now  provided  for  by  S.  L.  A.,  1884,  s.  8,  po»f, 
p.  323. 

Under  this  section  it  seems  that  the  creation  of  "  a  succession  " 
is  requisite  to  the  creation  of  a  tenant  for  life  ;  but  under  s.  58, 
sub-8.  (1)  (ix.),  p.  304,  posty  a  person  may  have  the  powers  of  a 
tenant  for  life,  although  there  is  not,  strictly  speaking,  any 
succession  created.     (Re  Pocock  mid  Prankerd,  189G,  1  Ch.  302.) 

An  award  under  an  Inclosure  Act  "  to  A.  B.  and  his  successors, 
vicars  of  X.,"  of  lands  in  respect  of  glebe  does  not  create  a  suc- 
cession, and  therefore  is  not  an  instrument  limiting  an  estate  or 
interest  in  land  **  to  or  in  trust  for  any  persons  by  way  of  succes- 
sion," so  as  to  constitute  a  settlement  within  the  meaning  of 
8.  2  (1).  (Ex  pte.  Vicar  of  Castle  Bytham,  1895,  1  Ch.  348. 
And  see  Re  Bishop  of  Bath  and  Wells,  1899,  2  Ch.  138,  where 
North,  J.,  followed  this  decision,  and  observed  that  the  S.  L.  Act 
had  never  been  applied  to  ecclesiastical  property.) 

The  definition  of  settlement  given  in  this  section  is  incorporated 
into  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  22  (1),  and 
the  decisions  under  that  Act  may  be  of  assistance  in  determining 
what  is  a  settlement  under  this  section.  (See  A.-G,  v.  Owen,  1899, 
2  Q.  B.  253.) 

The  words  in  the  section  "  stands  for  the  time  being  limited  to 
or  in  trust  for  any  persons  by  way  of  succession,"  have  no  technical 
force,  and  according  to  their  natural  meaning  include  the  case  of 
a  jointure  and  portions  for  younger  children  limited  to  arise  on  or 
after  the  death  of  a  tenant  for  lite,  and  the  terms  of  years  limited 
to  trustees  to  secure  them.  (Re  Mundy  and  Roper,  1899,  1 
Ch.  273.) 

Since  different  lands  may  by  the  same  instrument  be  limited 
in  different  lines  of  succession,  several  settlements  may  be  created 
by  the  same  instrument ;  and  it  is  clear  that  separate  remainders 
of  separate  parts,  upon  a  life  estate  in  the  whole,  will  effect 
separate  settlements.  It  has  been  held  by  Stirling,  J.,  in  Re 
Lord  Stamfords  S.  E,,  43  Ch.  D.  84,  that  the  interposition  of  a 
long  term  of  years,  if  the  limitations  are  other>Yise  identical,  will 
not  effect  a  severance  in  the  settlement ;  but  this  decision  seems 
to  depend  upon  the  nature  of  the  trusts  of  the  term ;  and  it  is 
conceived  that  it  cannot  be  relied  upon  as  establishing  a  general 
proposition.  If  a  will  directs  money  to  be  laid  out  in  the  purchase 
of  lands  to  be  conveyed  to  the  uses  of  an  existing  settlement,  such 
lands  and  the  lands  comprised  in  the  settlement  will  form  one 
settled  estate.  (Re  Mundy's  S.  E,,  1891, 1  Ch.  399 ;  and  see  Re  Eyre 
Cook,  Cook  V.  Cadogan,  W.  N.  1899,  p.  222.)  In  a  case  where  the 
limitations  of  a  will  were  identical,  except  for  the  interposition  of 
two  terms  of  years,  the  trusts  of  which  had  become  satisfied,  with 
those  of  a  previous  settlement  made  by  the  testator  but  not  referred 
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8.  L.  A.  1882,  to  in  the  will,  it  was  held  that  the  deed  and  the  will  constitated 
g^ot.  2.  one  settlement.  {Re  Byng's  S,  E.,  1892.  2  Ch.  219.)  So  where 
an  equity  of  redemption  was  settled  upon  the  trusts  declared  by 
an  existing  settlement,  it  was  held  that  the  two  instruments  formed 
one  settlement.  {Re  Lord  MonsorCs  S.  E,,  1898,  1  Ch.  427.) 
And  if  the  remainders  limited  upon  the  determination  of  a  life 
estate  are  identical  as  to  the  whole  of  the  settled  lands,  but  it 
happens  that,  by  reason  of  the  legal  estate  in  a  part  of  the  lands 
being  outstanding,  there  is  a  possibility  that  contmgent  remainders 
in  the  other  part  may  fail  which  does  not  affect  the  first  mentioned 
part,  this  possibility  of  severance  does  not,  before  the  contingency 
has  happened,  prevent  the  whole  from  forming  one  settled  ^tate. 
{Re  Freme,  F,  v.  Logan,  1894,  1  Ch.  1.) 

It  was  held  by  Stirling,  J.,  in  Re  Marq,  of  AUeshury  and  Ld. 
Iveagh,  1893,  2  Ch.  345,  that  where  a  series  of  settlements 
extending  over  several  generations  has  been  effected  by  means  of 
powers  of  appointment  and  disentailing  assurances,  the  whole  series 
forms  one  settlement  within  the  meaning  of  s.  2  (1),  so  as  to  enable 
the  tenant  for  life  to  sell  free  from  jointures  created  under  powers 
contained  in  a  deed  prior  to  that  by  which  his  life  estate  was 
created.  This  decision,  though  it  gave  rise  to  a  great  deal  of  com- 
ment at  the  time,  has  since  been  approved  by  the  Court  of  Appeal 
in  Re  Mundy  and  Roper's  Contract,  1899,  1  Ch.  275.  In  that 
case,  the  tenant  for  life  who  was  selling  had  been  appointed  tenant 
for  life  by  the  original  deed,  though  the  later  deed  did  not  state 
that  the  life  estate  thereby  limited  was  in  continuation  of  the 
earlier  life  estate ;  consequently  the  point  involved  was  a  much 
narrower  one  than  that  raised  before  Stirling,  J.  But  the  earlier 
decision  was  so  thoroughly  examined  and  adopted  by  the  Court  of 
Appeal  that  its  correctness  could  hardly  be  called  in  question  now, 
except  before  the  House  of  Lords. 

An  instrument  which  satisfies  the  requirements  of  s.  2  (1)  is 
none  the  less  a  settlement  for  the  purposes  of  the  Act,  because  the 
interests  thereby  created  have  been  affected  by  a  deed  subsequently 
executed.  (^Re  Du  Cane  and  Nettlefold,  1898,  2  Ch.  96 ;  Re  Keck 
and  Hart,  1898, 1  (>^h.  617.)  There  is  no  inconsistency  in  holding 
that  there  may  be  at  the  same  time  a  more  comprehensive  settle- 
ment consisting  of  several  deeds  and  a  less  comprehensive  settlement 
constituted  by  one  of  the  deeds  only.  {Re  Mundy  and  Roper's 
Contact,  1899,  1  Ch.  275.) 

Uses  may  be  declared  upon  the  seisin  of  a  feoffee ;  and  therefore 
a  settlement  may  be  made  by  feoffment.  It  is  probable  that  this 
sub-section  will  be  held  to  include  such  settlements,  though  its 
language  is  not  well  adapted  to  that  purpose.  By  the  8  &  9  Vict, 
c.  106,  s.  .S,  a  feoffment,  other  than  a  feoffment  made  under  a 
custom  by  an  infant,  is  void  unless  evidenced  by  deed  ;  and  by  the 
Statute  of  Frauds  (29  Car.  2,  c.  8),  s.  1,  no  feoffment  can  convey 
any  greater  estate  than  a  tenancy  at  will,  unless  it  is  '*put  in 
writing,"  signed  by  the  feoffor  or  his  agent  thereunto  lawftilly 
authorized  in  writing.  The  deed  by  which  the  feoffment  is  evi- 
denced, or,  in  the  case  of  a  feoffment  made  under  a  custom  by 
an  infant,  the  writing  into  which  the  feoffment  is  *^  put,"  will 
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probably  be  held  to  be  "  instraments "  wifchia  this  sub-section,   s.  L.  A.  1888, 
although  they  only  remove  a  statutory  impediment  to  the  operation        Seet.  2. 
of  the  feoffment  at  the  common  law. 

On  feoffments  made  by  infants  of  lands  subject  to  the  custom 
of  gavelkind,  see  Robinson  on  Gavelkind,  Bk.  ii.,  ch.  3  ;  Challis, 
R.  P.  368.  Settlements  thus  made  by  infants  are  by  no  means 
unknown  at  the  present  day  ;  but  it  is  the  usual  practice  to 
execute  a  subsequent  deed  of  confirmation. 

A  summons  in  relation  to  a  settlement,  part  of  the  property 
comprised  in  which  has  been  made  the  subject  of  a  sub-settlement, 
should  be  entitled  only  in  the  matter  of  the  original  settlement, 
and  served  only  on  the  trustees  of  that  settlement.  (Re  Knowles* 
S.  E.,  27  Ch.  D.  707.) 

(2.)  An  estate  or  interest. in  remainder  or  rever- 
sion not  disposed  of  by  a  settlement,  and  reverting 
to  the  settlor  or  descending  to  the  testator's  heir,  is 
for  purposes  of  this  Act  an  estate  or  interest  coming 
to  the  settlor  or  heir  under  or  by  virtue  of  the  settle- 
ment, and  comprised  in  the  subject  of  the  settlement. 

For  some  remarks  upon  the  distinctions  between  remainders 
and  reversions,  see  Challis,  R.  P.  2nd  ed.  67.  This  sub-section 
does  not  appear  to  refer  to  remainders  or  reversions  existing 
previously  to  and  independently  of  the  settlement,  but  only  to 
remainders  and  reversions  separated  off  from  the  particular 
-estate  by  the  settlement  itself.  In  practice,  the  sub-section 
will  refer  only  to  reversions,  which  are  often  confused  with 
remainders. 

(3.)  Land,  and  any  estate  or  interest  therein, 
which  is  the  subject  of  a  settlement,  is  for  purposes 
of  this  Act  settled  land,  and  is,  in  relation  to  the 
settlement,  referred  to  in  this  Act  as  the  settled 
land. 

On  the  meaning  of  "land,"  see  sub-s.  (10)  (i.),  infra.  The 
present  sub-section  does  not  define  "  land,"  but  '*  settled  land." 

The  powers  conferred  by  the  Act,  so  far  as  regards  their 
■exercise  by  a  person  who  is  in  fact  a  tenant  for  life  under  a 
settlement,  bina  only  such  estate  or  interest  as  is  comprised  in  the 
settlement.  For  example,  the  tenant  for  life  of  a  term  of  years 
'Cannot  grant  a  lease  for  a  longer  term  than  the  residue  of  the 
settled  term.  But  it  must  be  remembered  that  in  some  cases  the 
word  "  settlement "  bears  in  this  Act  an  artificial  meaning.  The 
ondisposed-of  reversion  on  a  tenancy  for  life  created  by  a  will,  is 
deemed  to  be  included  in  the  will,  and  the  will  is  deemed  to  create 
«  settlement,  see  sub-s.  (2),  supra ;  and  such  reversion  would  be 
bound  by  any  exercise  of  the  powers  by  the  tenant  for  life.  A 
sunilar  remark  applies  to  most  of  the  limited  owners  who,  by  s.  58» 
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8. 1.  A.  1882,  p.  299,  posty  have  the  powers  of  a  tenant  for  life.  Nevertheless, 
^^^'  ^'  the  proposition  is  generally  true,  that  no  estate  or  interest  will 
be  bound,  which  could  not  have  been  bound  by  the  settlor.  This 
language  does  not,  however,  adequately  apply  to  the  case  of  a 
tenant  by  the  curtesy.  (See  S.  L.  Act,  1884,  s.  8,  p.  328,;w»f, 
and  note  thereon.) 

(4.)  The  determination  of  the  question  whether 
land  is  settled  land,  for  purposes  of  this  Act,  or  not, 
is  governed  by  the  state  of  facts,  and  the  limitations 
of  the  settlement,  at  the  time  of  the  settlement 
taking  effect. 

This  provision  appears  to  have  been  originally  enacted  by  27 
&  28  Vict.  c.  45,  s.  3,  passed  to  amend  the  Settled  Estates  Act, 
1856,  in  consequence  of  the  decisions  in  Re  Goodtvin's  S,  E.y  3 
GifF.  620,  and  Re  Birfles'' S.  E.,  11  W.  R.  739  ;  in  which  it  was 
held  that  the  Court  had  no  jurisdiction  under  the  Settled  Estates 
Act  to  sell  land  which  under  a  settlement  had  devolved  in 
numerous  undivided  shares,  when  the  fee  in  some  or  all  of  the 
shares  had  become  absolutely  vested.  (See  the  judgment  of 
Stirling,  J.,  in  Re  Marq,  of  Ailesbury  and  Ld.  Iveagh,  1893,  2 
Ch.  p.  354.)  The  provision  seems  here  to  serve  no  useful  purpose, 
because  the  only  cases  to  which  it  could  be  usefully  applied  have 
been  provided  for  by  s.  19  and  s.  bdjposf,  taken  in  conjunction 
with  sub-8.  (10)  (i.),  infra. 

In  Re  Ld.  Siamford:8  S.  E.,  48  Ch.  D.,  at  p.  90,  there  is  a 
I'emark  by  Stirling,  J.,  upon  this  sub-section,  which  seems  to  be 
inconsistent  with  the  hypothesis  that  in  Re  Byng's  S.  E.,  1892,  2 
Ch.  219,  the  J'act  that  the  trusts  of  the  two  terms  of  years  therein 
referred  to  had  become  satisfied  before  the  question  in  dispute 
arose,  was  material  to  the  decision  ;  but  North,  J.,  by  his  remark 
at  p.  225,  seems  to  have  treated  that  fact  as  being  material.  For 
a  similar  remark  by  Stirling,  J.,  see  also  Re  Marq.  of  Ailesbury  and 
Ld.  Iveagh^  1893,  2  Ch.  at  p.  351.  In  an  Irish  case.  Re  Beciive 
Estate,  27  L.  R.  Ir.  364,  Porter,  M.R.,  seems  to  have  thought  that, 
by  virtue  of  this  sub-section,  land  once  settled  remains  so  for  ever, 
though  the  statutory  powers  may  fall  into  a  sort  of  abeyance  for 
want  of  a  tenant  for  life  to  exercise  them. 

(5.)  The  person  v^ho  is  for  the  time  being,  under 
a  settlement,  beneficially  entitled  to  possession  of 
settled  land,  for  his  life,  is  for  purposes  of  this  Act 
the  tenant  for  life  of  that  land,  and  the  tenant  for 
life  under  that  settlement. 

This  includes  both  a  legal  and  an  equitable  tenant  for  life  in 
possession  ;  see  sub-s.  (10)  (i.),  Vw/m.  As  to  the  other  persons 
upon  whom  are  conferred  the  powers  of  a  tenant  for  life  under  the 
Act,  see  sects.  58,  60,  61,  62,  post. 

No  power  "  exerciseable  for  any  purpose  provided  for  in  this 
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Act "  can  now  be  conferred  by  a  settlement  upon  trustees,  so  as  to  s.  L.  A.  1882, 
be  exercised  by  them  without  the  consent  of  the  tenant  for  life.  Sect.  2. 
See  8.  56,  sub-s.  (2),  p.  297,  post  There  can  never  be  more  than 
a  single  tenant  for  life,  within  the  meaning  of  the  Act,  at  the  same 
time ;  though  such  a  tenant  for  lile  may  consist  of  several  indi- 
vidual persons  acting  jointly.  See  sub-s.  {^),po8L  If  the  tenant 
for  life  consists  of  more  than  one  person,  the  consent  of  one  of 
them  will  suffice :  see  S.  L.  A.  1884,  s.  6,  sub-s.  (2),  p.  319,  j»os#. 
If  the  tenant  for  life  is  an  infant,  it  seems  that  such  consent  is  to 
be  given  on  his  behalf  by  the  trustees  for  purposes  of  the  Act, 
who  may  be,  but  are  not  necessarily,  the  same  as  the  trustees  to 
exercise  the  power.  {Re  D.  of  Xeurastle's  Estates,  24  Ch.  D.  129.) 
The  same  principle  seems  applicable  to  the  giving  of  consents  on 
behalf  of  lunatics. 

As  to  the  exercise  of  the  statutory  powers  by  a  tenant  for  life 
who  has  incumbered  his  estate  or  interest  under  the  settlement, 
see  sub-s.  (7),  infray  and  s.  50,  and  notes  thereon,  p.  290,  post, 

A  trust  to  sell  the  life  estate,  coupled  with  a  covenant  on  the 
part  of  the  tenant  for  life  not  to  retain  the  estate  for  life  in  specie, 
will  not  deprive  the  tenant  for  life  of  his  statutory  powers.  {Re 
Hale  and  Clark,  W.  N.  1886,  p.  65  ;  34  W.  R.  624.) 

If  the  heir-at-law  becomes  entitled  practically  for  life,  by  reason 
of  an  indefinite  direction  for  accumulation,  after  the  period  allowed 
by  Thellusson's  Act  has  expired,  he  is  thenceforward  tenant  for 
life  within  the  meaning  of  the  Act.  {Re  Aiheiion,  W.  N.  1891, 
p.  85.)  The  executrixes  of  a  deceased  next  of  kin,  and  the  sur- 
viving next  of  kin,  if  under  the  Thellusson  Act  they  become 
entitled  between  them  to  the  rents  of  I'eal  estate  purchased  out 
of  personal  property,  which  rents  have  been  directed  to  be 
accumulated  during  a  life  which  extends  beyond  the  period 
allowed  by  the  Act,  can  collectively  exercise  the  powers  of  a 
tenant  for  life  of  the  lands,  either  under  this  sub-section,  or  under 
s.  58,  sub-s.  (1)  (v.),  p.  '602,  post.  {Vine  v.  Raleigh,  No.  2, 
1896,  1  Ch.  37.)  Prolonged  expenditure  on  improvements  is 
not  within  the  mischief  of  Thellusson's  Act.  (Vine  \\  Raleigh, 
No.  1,  1891,  2  Ch.  13.) 

In  the  absence  of  special  reasons  to  the  contrary  an  equitable 
tenant  for  life  is  entitled  to  be  let  into  possession  and  to  have  the 
custody  of  the  title  deeds.  {Re  Wythes,  West  v.  Wyihes,  1893, 
2  Ch.  869.  See  also  Re  Bagofs  Settmt.,  B.  v.  Kittoe,  1894,  1  Ch. 
177  ;  Re  Newen,  N.  v.  Barnes,  1894,  2  Ch.  297.)  And  this  rule 
applies  to  a  person  who  has  the  powers  of  tenant  for  life  under  the 
S.  L.  A.,  otherwise  it  would  be  difficult  for  him  to  exercise  his 
powers  under  the  Act.  {Re  Richardson,  R,  v.  R.,  1900, 2  Ch.  778  ; 
Re  Jloneg  Kyrle,  1900,  2  Ch.  839). 

Moreover  the  Court  will  allow  the  assignee  of  the  estate  of  the 
tenant  for  life  to  be  let  into  possession,  although  the  Act  does  not 
enable  him  to  exercise  the  powers  of  the  tenant  for  life,  as  the 
expense  of  collecting  the  rents  may  thereby  be  sayed.  {Re  Hunt, 
Pollard  V.  Oeake,  W.  N.  1900,  p.  65  ;  W.  N.  1901,  p.  145.)  But 
if  the  assignee  is  not  a  man  of  means,  he  may  be  ordered  to  give 
security.    {S.  C.) 
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fl.  L.  A.  1882,  Under  a  forfeiture  clause  the  estate  of  an  equitable  tenant  for 
Sect.  2.  life  became  suspended,  until  a  certain  charge  had  become  satisfied 
under  an  implied  trust  to  apply  the  income  for  that  purpose. 
During  the  suspension  the  tenant  for  life  can  exercise  the  statu- 
tory powers,  as  coming  within  s.  58,  sub-s.  (vi.),  p.  303,  jfosL 
(Williams  v.  Jenkins,  1893,  1  Ch.  700.) 

If  parts  of  the  settled  estates  are  subject  to  mortgages  paramount 
to  the  settlement,  tenant  for  life  is  bound  to  keep  down  the  interest 
out  of  the  income  of  the  whole.  (Frewm  v.  Law  Life  Assc^.  Soc.j 
1896,  2  Ch.  511.) 

(6.)  If,  in  any  case,  there  are  two  or  more  persons 
so  entitled  as  tenants  in  common,  or  as  joint  tenants, 
or  for  other  concurrent  estates  or  interests,  they 
together  constitute  the  tenant  for  life  for  purposes 
of  this  Act. 

The  Act  contains  nothing  to  enable  a  majority,  either  of 
number  or  in  value,  of  such  joint  tenants  or  tenants  in  common, 
to  bind  a  dissentient  minority ;  but  under  S.  L.  Act,  1884,  s.  6, 
sub-s.  (2),  p.  S19,  post,  the  consent  of  one  only  is  necessary  to  the 
exercise  of  powers  conferred  by  the  settlement. 

The  several  persons  who  are  the  objects  of  a  discretionary  trust 
for  distribution  of  rents  and  profits  during  the  life  of  one  of  them, 
do  not  together  constitute  a  tenant  for  life  under  the  Act.  (Re 
Atkinson,  A.  v.  Bruce,  81  Ch.  D.  577.) 

If  several  persons  constituting  together  the  tenant  for  life  are 
represented  by  separate  solicitors  in  completing  a  sale  made  under 
the  Act,  they  are  all  entitled  to  their  separate  costs.  (Smith  v. 
Lancaster,  1894,  3  Ch.  439.) 

An  undivided  share  of  land  separately  comprised  in  a  settlement 
is  settled  land  for  purposes  of  the  Act.   (See  sub-s.  (10)  (i.),  infra,) 

(7.)  A  person  being  tenant  for  life  within  the 
foregoing  definitions  shall  be  deemed  to  be  such 
notwithstanding  that,  under  the  settlement  or  other- 
wise, the  settled  land,  or  his  estate  or  interest 
therein,  is  incumbered  or  charged  in  any  manner  or 
to  any  extent. 

See  s.  50,  p.  290,  post,  and  s.  58,  sub-s.  (ix.),  p.  804,  post. 

(8.)  The  persons,  if  any,  who  are  for  the  time 
being,  under  a  settlement,  trustees  with  power  of 
sale  of  settled  land,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  power  of  sale,  or 
if  under  a  settlement  there  are  no  such  trustees, 
then  the  persons,  if  any,  for  the  time  being,  who 
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are  by  the  settlement  declared  to  be  trustees  thereof  s.  i.  a.  isss, 

for  purposes  of  this  Act,  are  for  purposes  of  this  f^^^ 

Act  trustees  of  the  settlement. 

As  to  the  necessity,  when  no  trustees  for  the  purposes  of  the 
Act  exist,  for  procuring  the  appointment  of  such  trustees,  see 
note  on  s.  45,  sub-s.  (3),  p.  285,  post  As  to  the  appointment  of 
trustees,  see  s.  38,  p.  278,  post ;  and,  where  the  tenant  for  life  is 
an  infant,  s.  GO,  p.  S06,posL 

A  trustee  having  a  power  of  sale  to  arise  in  futuro,  was  not, 
under  the  present  Act,  a  trustee  for  purposes  of  the  Act.  {Wheel- 
wright V.  WalkeTy  23  Ch.  D.  752.)  But  now,  where  there  are  no 
trustees  under  the  present  section,  by  the  S.  L.  Act,  1890,  s.  16, 
p.  837,  posty  the  following  persons  are  trustees  : — 

(a)  Persons  having  a  power  of,  or  trust  for,  sale  of  any  other 

land  comprised  in  the  settlement  and  subject  to  the  same 
limitations  ;  or 

(b)  With  power  of  consent  to  the  exercise  of  such  a  power  of 

sale  ;  or 

(c)  With  a  future  power  of,  or  trust  for,  sale  ;  or 

(d)  With  power  of  consent  to  the  exercise  of  such  a  future 

power. 

With  regard  to  consents,  the  word  tnist  does  not  appear  in  the 
enactment  in  addition  to  the  word  jwwer. 

A  trustee  with  a  power  of  sale  subject  to  the  consent  of  the 
tenant  for  life  is  a  trustee  for  purposes  of  the  Act.  (Constable  v. 
Constable,  32  Ch.  D.  233.)  It  has  been  held  that  if  the  consent 
of  some  other  person  which  cannot  be  obtained  is  necessary,  a 
fresh  appointment  of  trustees  must  be  made.  {Re  Johnstcne^s 
Settmt.y  17  L.  R.  Ir.  172.) 

Trustees  who  hold  land  for  a  term  of  1000  years  upon  trust  by 
mortgage  thereof,  or  by  and  out  of  the  rents  and  profits  thereof, 
or  by  any  other  reasonable  ways  or  means  to  raise  some  specified 
sums  of  money,  are  not  trustees  for  the  purposes  of  the  Act.  (Jie 
Carm's  S.  K,  1899,  1  Ch.  324.) 

When  realty  is  settled  by  reference  to  trusts  of  personalty, 
trustees  in  whom  the  latter  is  vested,  if  they  have  a  power  to  call 
in  and  vary  investments,  are  trustees  of  the  realty  for  purposes  of 
this  Act.     (Ee  Gamett  Orme,  25  Ch.  D.  595.) 

Trustees  appointed  expressly  by  the  settlement  as  trustees  for 
purposes  of  the  Act,  and  not  beinjr  such  by  virtue  of  any  trust  or 
power  vested  in  them,  are  now  within  the  statutory  powers  for  the 
appointment  of  new  trustees,  and  provisions  ancillary  thereto 
(See  the  Trustee  Act,  1893,  s.  47,  p.  898,  post.) 

(9.)  Capital  money  arising  under  this  Act,  and 
receivable  for  the  trusts  and  purposes  of  the  settle- 
ment, is  in  this  Act  referred  to  as  capital  money 
arising  under  this  Act. 

See  also  s.  33,  p.  2^1  y  post. 
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B.  L.  A.  1882,       In  some  cases,  methods  by  which  capital  money  may  arise  are 

_???L^_    specifically  mentioned,  see  s.  11  ;  s.  18  ;  s.  22,  sub-s.  (7) ;  s.  81, 

sub-8.  (ii.) ;  s.  82  ;  s.  83  ;  s.  34  ;  s.  85,  sub-s.  (2)  ;  and  s.  S7,])0st, 

(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also 
an  undivided  share  in  land ;  income  includes  rents 
and  profits ;  and  possession  includes  receipt  of 
income : 

The  phrase  "settled  land,"  which  in  this  Act,  by  virtue  of 
sub-s.  (3),  stipra^  includes  any  estate  or  interest  in  land,  of  course 
includes  a  term  of  years. 

Easements  are  not  incorporeal  hereditaments,  but  rights  appur- 
tenant to  corporeal  hereditaments.  Rights  created  by  statute  and 
in  their  nature  (that  is,  so  far  as  regards  the  privileges  which  they 
confer)  resembling  easements,  may  sometimes  exist  apart  from  any 
corporeal  t3nement  to  which  they  are  appurtenant ;  and  such 
rights  have  sometimes  been  loosely  styled  easements.  (See,  lor 
an  example,  G,  W.  R.  v.  Swindon,  &c.  Rway,,  22  Ch.  D.  677, 
at  p.  707.) 

It  was  held  in  Re  CoUinge's  S.  E.y  36  Ch.  D.  516,  that  the 
tenant  for  life  of  an  undivided  moiety  of  certain  lands  could  not 
exercise  the  statutory  power  of  sale,  except  with  the  concurrence 
of  the  owner  of  the  other  moiety.  In  the  previous  edition  of  this 
work  it  was  submitted  that  this  decision  could  not  be  defended, 
as  the  attention  of  the  Court  was  not  called  to  this  sub-section, 
but  only  to  sub-s.  (6),  supra^  and  s.  l^^post;  and  this  view  has 
since  been  adopted  by  the  Court  of  Appeal  in  Cooper  v.  Belset/, 
1899,  1  Ch.  639. 

It  has  been  held  by  Chitty,  J.,  in  Re  Sir  J.  Rivett-Carnac^ 
80  Ch.  D.  186,  that  the  phrase  "incorporeal  hereditaments" 
here  includes  a  baronetcy.  (See,  further,  on  this  case,  note  on 
s.  S7fP0si.) 

According  to  Jessel,  M.R.,  in  Taylor  v.  Taylor,  L.  R.  20  Eq. 
297,  1  Ch.  J),  426,  a  person  entitled  to  be  paid  the  net  income 
received  by  trustees,  is  not  a  person  entitled  to  receipt  of  rents 
and  profits  within  the  meaning  of  the  Settled  Estates  Act,  1856, 
«.  32.  James,  L.J.,  in  S.  C,  8  Ch.  D.  145,  at  p.  146,  rather 
questioned  this  opinion,  while  affirming  the  decision  of  Jessel,  M.R., 
upon  another  ground.  Perhaps  s.  58,  sub-s.  (ix.),  p.  804,  post, 
makes  the  mention  of  income,  as  distinguished  from  rents  and 
profits,  superfluous. 

(ii.)  Kent  includes  yearly  or  other  rent,  and  toll, 
duty,  royalty,  or  other  reservation,  by  the  acre,  or 
the  ton,  or  otherwise ;  and,  in  relation  to  rent,  pay- 
ment includes  delivery ;  and  fine  includes  premium 
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or  fore-gift,   and  any  payment,   consideration,   or  b.  l.  a.  isss, 
benefit  in  the  nature  of  a  fine,  premium,  or  fore-gift.  ^^^^ — 

The  following  kinds  of  rents  or  reservations  are  often  found  in 
mining  leases : — 

(1.)  A  fixed  annual  payment,  being  a  rent  commonly  so  called  ; 
(2.)  A  surface  rent,  varying  with  the  amount  of  surface  land 

occupied  for  the  purposes  of  the  works  ; 
(3.)  A  footage,  or  acreage,  rent,  varying  both  with  the  lateral 

extent  and  the  thickness  of  the  actual  working  ; 
(4.)  Royalty,  or  galeage  rent,  varying  with  the  amount  of  the 

minerals  won ;  and 
(5.)  A  wayleave  rent,  paid  for  the  passage  of  minerals  over 
other  lands  of  the  lessor  ;  which  is  probably  what  is 
here  meant  by  the  word  "  toll." 

The  word  toll  {tolnetum)  was  in  common  use  in  the 
time  of  Bracton  (see  lib.  ii.  cap.  24)  to  signify  a  tribute 
or  custom  paid  for  passage. 
In  some  mines  there  is  also  found, 
(6.)  A  spoil-bank  rent,  being  a  rent  paid  for  land  occupied  by 

deposits  of  waste  or  rubbish. 
It  is  also  not  uncommon  to  provide  that  royalties  and  other 
payments  in  respect  of  certain  minerals  may  be  made  in  kind  ;  to 
which  practice  the  provision  in  this  section,  "  payment  includes 
delivery,"  refers. 

Several  yearly  rents  may  be  reserved  on  one  lease,  and  may  be 
severally  distrained  for,  and  may  severally  be  made  the  subject  of 
a  condition  for  re-entry.     (See  Knight's  Case^  5  Rep.  54.) 

Money  paid  to  the  tenant  for  life  for  his  personal  benefit  as  an 
inducement  to  him  to  grant  a  lease  cannot  be  regarded  as  a  fine. 
{Chandler  v.  Bradley,  1897,  1  Ch.  315.) 

(iii.)  Building  purposes  include  the  erecting  and 
the  improving  of,  and  the  adding  to,  and  the 
repairing  of  buildings;  and  a  building  lease  is  a 
lease  for  any  building  purposes  or  purposes  connected 
therewith : 

See  Re  Earl  of  Ellesmere,  W.  N.  1898,  p.  18,  as  to  what  are 
"  building  purposes." 

The  Settled  Estates  Act,  1877,  s.  4,  1st  sub-division,  post, 
distinguishes  between  l)uildiug  leases  and  repairing  leases,  fixing 
different  extreme  limits  for  their  respective  terms. 

(iv.)  Mines  and  minerals  mean  mines  and  minerals 
whether  already  opened  or  in  work,  or  not,  and 
include  all  minerals  and  substances  in,  on,  or  under 
the  land,  obtainable  by  underground  or  by  surface 
working;  and  mining  purposes  include  the  sinking 
and  searching  for,  winning,  working,  getting,  making 
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^'h\  o**^»  merchantable,  smelting  or  otherwise  converting  or 
— ^-1-  -  working  for  the  pm-poses  of  any  manufacture,  carry- 
ing away,  and  disposing  of  mines  and  minerals,  in 
or  under  the  settled  land,  or  any  other  land,  and 
the  erection  of  buildings,  and  the  execution  of 
engineering  and  other  works,  suitable  for  those 
purposes ;  and  a  mining  lease  is  a  lease  for  any 
mining  purposes  or  purposes  connected  therewith,  and 
includes  a  grant  or  licence  for  any  mining  purposes : 

The  followiDg  substances  ai'e  within  the  meaning  of  the  term 
"minerals": — Arsenic;  china,  potter's,  Dorsetshire,  clay;  also 
brick-clay  (see  E.  of  Jersej/  v.  Neath  Poor  Law  OuardianSy  22" 
Q.  B.  D.  555)  ;  coal ;  copper  ;  coprolites ;  fire-clay ;  free-stone ; 
gold  ;  granite  ;  gravel ;  iron  ;  lead  ;  limestone  ;  marble  ;  silver ; 
salt ;  slate  ;  stratum  of  stone  ;  stone  in  quarry ;  tin  ;  umber ; 
zinc.  As  to  the  comprehensiveness  of  the  term,  see  Hext  v.  Gilly, 
L.  R.  7  Ch.  699  ;  AtL-Gm.  v.  WeM  Granite  Co,,  1  Times  L.  R. 
549.  Flints  are,  perhaps,  no  longer  minerals  when  they  have 
been  turned  up  on  agricultural  land  in  the  ordinary  course  of 
husbandry.  {Tucker  v.  Linger^  8  App.  Cas.  508.)  And  under 
particular  circumstances  the  word  "  minerals  "  may  be  restricted 
m  meaning.  (At t,- Gen,  for  L  of  Man  v.  Mylchreest,  4  App.  Cas^ 
294  ;  Ld.  Frov.  of  Glasgotv  v.  Farie,  13  App.  Cas.  657.) 

Limestone  worked  from  an  open  quarry  is  a  mineral  within 
the  meaning  of  the  Railways  Clauses  Act,  1845,  ss.  77-79^ 
{Midland  Rway.  Go.  v.  Robinson,  15  App.  Cas.  19.) 

(v.)  Manor  includes  lordship,  and  reputed  manor 
or  lordship : 
See  note  on  Conv.  Act,  1881,  s.  2,  sub-s.  (iv.),  p.  11,  ante. 

(vi.)  Steward  includes  deputy  steward,  or  other 
proper  officer,  of  a  manor : 

(vii.)  Will  includes  codicil,  and  other  testamentary 
instrument,  and  a  writing  in  the  nature  of  a  will : 

See  note  on  Conv.  Act,  1881,  s.  2,  sub-s.  (xii.),  p.  13,  ante. 

(viii.)  Securities  include  stocks,  funds,  and  shares  i 

(ix.)  Her  Majesty's  High  Court  of  Justice  is 
referred  to  as  the  Court : 

(x.)  The  Land  Commissioners  for  England  as 
constituted  by  this  Act  are  referred  to  as  the  Land 
Commissioners : 

Sees.  48,  p.  288,^05/. 

(xi.)  Person  includes  corporation. 
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in. — Sale;  Enfranchisement;  Exchange; 
Partition. 

General  Powers  and  Regulations. 

3.  A  tenant  for  life —  b.  l.  a.  issa. 

Sect.  3. 
As  to  the  duties  and  liabilities  of  a  tenant  for  life,  in  exercising  Po^e^s  to 
these  and  the  other  powers  conferred  by  the  Act,  see  s.  53,  p.  294,  tenant  for  life 
posty  and  note  thereon.  to  sell,  &c. 

As  to  what  costs  will,  under  the  Solicitors'  Remuneration  Act, 
1881,  Gen.  Ord.  r.  4,  be  allowed  to  the  solicitor  conducting  a  sale, 
see  Re  Beck,  24  Ch.  D.  608. 

A  tenant  for  life  may  exercise  his  statutory  powers  without  the 
sanction  of  the  Court,  although  an  order  has  been  made  for 
administration  of  the  trusts  of  the  settlement.  {Cardigan  v. 
Cttrzon-Howey  No.  1,  30  Ch.  D.  631.  See  also.  Re  Mansel,  Rhodes 
T.  JenlHns,  83  W.  R.  727.) 

As  to  cases  in  which  an  order  for  sale  has  been  already  made 
under  the  Settled  Estates  Act,  1877,  see  note  on  s.  56,  p.  2dS,  post. 

(i.)  May  sell  the  settled  land,  or  any  part  thereof, 
or  any  easement,  right,  or  privilege  of  any 
kind,  over  or  in  relation  to  the  same ;  and 

A  sale  by  the  remainderman  of  his  interest,  made  before  the 
passing  of  this  Act,  will  not  hinder  the  tenant  for  life  from 
exercising  this  power  of  sale.  {Wheelurright  v.  Walker ^  23 
Ch.  D.  752.) 

Speculative  expectations  of  a  future  increase  in  value  of  the 
estate  aflford  no  ground  for  restraining  a  sale  on  the  application  of 
the  remainderman.     (See  Thomas  v.  Williams^  24  Ch.  D.  558.) 

Costs  of  an  unsuccessful  attempt  to  sell  are  payable  out  of 
capital  moneys,  and  may,  if  no  such  moneys  are  available,  be 
raised  by  mortgage.     {Re  Smith's  8.  E.y  1891,  3  Ch.  65.) 

As  to  estates,  interests,  and  charges  to  which  the  powers 
conferred  by  the  Act  are  subject,  see  sect.  20,  sub-s.  (2),  post. 

As  to  the  principal  mansion-house,  &c.,  see  S.  L.  Act,  1890, 
8.  10,  p.  ZZ\,'post. 

A  tenant  for  life  has  been  allowed  to  sell  the  subsoil,  without 
the  surface,  to  a  railway  company  for  the  purposes  of  a  tunnel. 
(Re  Pearson's  Will,  83  L.  T.  626.) 

As  to  a  separate  sale  of  the  minerals,  see  s.  17,  p.  2^1,  post. 

A  tenant  lor  life  may,  under  a  power  of  sale  in  the  settlement, 
seU  to  a  trustee  for  himself.  {Bevan  v.  Hahgood,  1  J.  &  H.  222.) 
It  is  doubtful  whether  he  could  under  this  Act.  Now,  by  S.  L. 
Act,  1890,  s.  12,  p.  384,jt?os/,  on  a  sale  to  or  purchase  from  the 
tenant  for  life,  the  trustees  can  exercise  the  statutory  powers. 

Before  the  Act,  when  the  trustees  had  a  power  of  sale,  the  sale 
was  in  practice  usually  made  by  the  tenant  for  life  ;  and  the 
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S.  L.  A.  1888,  contract  was  often  executed  by  him  alone,  before  any  communica- 

^^^'  ^'       tion  was  made  to  the  trustees.     (See  the  remarks  of  Jessel,  M.R., 

in  Farster  v.  Abraham,  L.  R.  17  Eq.  851,  at  p.  355.) 

Where  a  power  of  sale  is  given  to  trustees  by  a  private  Act  of 
Parliament,  the  tenant  for  life  may  exercise  his  statutory  power 
free  from  any  restriction  imposed  on  the  power  given  to  the 
trustees.  {Re  Chayior's  S.  E.  Act,  25  Ch.  D.  651.)  It  would 
seem  that  a  sale  made  by  a  person  who  in  fact  has  the  powers  of 
a  tenant  for  life,  but  who  believes  himself  to  be  absolute  owner, 
and  who  purports  to  sell  in  the  latter  capacity,  is  valid,  if  it  is 
such  as  might  have  been  made  under  the  statutory  power. 
(Mogridge  v.  GJappy  1892,  3  Ch.  382.)  That  case  referred  to  a 
lease  ;  but  the  ptinc^iple  seems  to  be  the  same. 

As  to  the  creation  of  easements,  see  note  on  Conv.  Act,  1881, 
s.  62.  p.  150,  ante. 

As  to  the  reservation  and  grant  of  easements,  and  as  to  the 
exchange  of  lands  or  easements  for  other  lands  or  easements, 
u[)on  an  exchange  or  partition,  see  S.  L.  Act,  1890,  s.  5,  p.  329, 
post, 

A  tenant  for  life  of  land  in  Ireland,  who  has  contracted  in 
exercise  of  his  statutory  power  to  sell  the  fee  simple,  is  entitled 
to  present  a  petition  for  sale  as  a  vendor  under  the  Landed 
Estates  Court  Act,  s.  47.  {Re  Mahoris  Estate,  1896,  1  Ir.  Rep. 
273.) 

(ii.)  Where  the  settlement  comprises  a  manor, — 
may  sell  the  seignory  of  any  freehold  land 
within  the  manor,  or  the  freehold  and 
inheritance  of  any  copyhold  or  customary- 
land,  parcel  of  the  manor,  with  or  without 
any  exception  or  reservation  of  all  or  any 
mines  or  minerals,  or  of  any  rights  or 
powers  relative  to  mining  purposes,  so  as 
in  every  such  case  to  effect  an  enfranchise- 
ment; and 

The  seignory  of  freehold  land  is  not  an  estate,  but  a  heredita- 
ment in  which  estates  may  subsist.  It  is  not  necessarily  held 
for  a  fee  simple ;  for  manors  having  ancient  freehold  tenancies 
might,  and  often  did,  pass  to  the  Crown  by  escheat  or  forfeiture, 
and  might  be,  and  often  were,  granted  out  for  a  fee  tail,  the 
reversion  in  fee  simple  remaining  in  the  Grown.  Some  manors 
are  probably  so  held  at  the  present  day,  though  lapse  of  time 
may  have  rendered  the  title  obscure  ;  and  of  them  the  seignory 
is  held  for  a  fee  tail. 

On  a  sale  of  the  seignory  of  freeholds  to  the  tenant,  the 
seignory  is  extinguished,  because  "  one  man  cannot  of  the  same 
land  be  both  lord  and  tenant."  (Co.  Litt.  152  b.)  The  object  of 
extinguishing  the  seignory  is  the  consequent  destruction  of  the 
services,  including  chief  rents,  incident  to  the  tenure. 
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As  to  the  enfranchisement  of  copyholds  by  limited  ownerfs  of  s.  L.  A.  1888, 
manors,  see  the  Copyhold  Act,  1894,  s.  43.  Beet.  8. 

(iii.)  May  make  an  exchange  of  the  settled  land, 
or  any  part  thereof,  for  other  land,  includ- 
ing an  exchange  in  consideration  of  money 
paid  for  equality  of  exchange ;  and 

As  to  exchanges  of  settled  land  in  England,  see  s.  4,  sub-s.  (8), 
post 

Xow,  by  virtue  of  S.  L.  Act,  1890,  h.  5,  p.  329,  post^  easements 
may  be  reserved  or  granted,  and  lands  or  easements  may  be 
exchanged  for  lands  or  easements,  on  an  exchange  or  partition. 

On  an  exchange  made  with  the  tenant  for  life,  the  trustees 
can  now  exercise  the  statutory  powers,  under  S.  L.  Act,  1890, 
s.  12,  p.  334,  fw«/. 

(iv.)  Where  the  settlement  comprises  an  un- 
divided share  in  land,  or,  under  the  settle- 
ment, the  settled  land  has  come  to  be 
held  in  undivided  shares, — may  concur  in 
making  partition  of  the  entirety,  including 
a  partition  in  consideration  of  money  paid 
for  equality  of  partition. 

See  note  to  s.  2,  snb-s.  (6),  ante,  which  provision  refers  both  to 
joint  tenants  and  tenants  in  common.  The  present  sub-section 
refers  only  to  the  latter. 

Sect.  19,  p.  232,  posty  perhaps  refers  only  to  the  exercise  of  the 
other  powers  conferred  by  the  Act. 

On  a  partition  with  the  tenant  for  life,  the  trustees  can  now 
exercise  the  statutory  powers,  under  S.  L.  Act,  1890,  s.  12, 
p.  334,  post 

4. — (1.)  Every  sale  shall  be  made  at  the  best      sect.  4. 
price  that  can  reasonably  be  obtained.  lUguiations 

respecting 

In  Wheelivright  v.    Walker  (No.  2),  W.  X.  1883,  p.   154,  an  sale,  enfmn- 
injunction  was  obtained  by  a  purchaser  from  a  remainderman,  chisement, 
who  had  sold  his  interest  before  the  commencement  of  the  Act,  fjjfi*^^^^;;; 
to  restrain  the  tenant  for  life  from  subsequently  selling  at  a  less 
value  than  the  purchaser  was  himself  willing  to  give. 

On  sales  in  consideration  of  a  perpetual  rent-charge,  see  now 
S.  L.  Act,  1890,  8.  9,  p.  331,  post 

The  Glebe  Lands  Act,  1888,  51  &  52  Vict.  c.  20,  s.  8,  sub-s.  (4), 
confers  upon  incumbents  the  statutory  power  of  sale  of  a  tenant 
for  life. 

The  Housing  of  the  Working  Classes  Act,  1890,  53  &  54  Vict. 
c,  70,  s.  74,  sub-s.  (1),  replacing  the  Housing  of  the  Working 
Classes  Act,  1885,  s.  11,  sub-s.  (1),  enacts  that  sales,  exchanges, 
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8.  L.  A.  1888,  and  leases  may  be  made  under  S.  L.  Act,  1882,  for  the  erection  of 
8ect.  4.  dwellings  for  the  working  classes,  for  such  consideration  as  can 
reasonably  be  obtained  for  that  purpose. 

See  also  S.  L.  Act,  1890,  s.  18,  p.  3^8,  post,  which  enlarges  the 
meaning  of  the  phrase  **  working  classes." 

The  Small  Holdings  Act,  1892, 55  &  56  Vict.  c.  81,  s.  12,  enables 
a  tenant  for  life  to  sell,  exchange,  or  lease  to  a  county  council 
for  purposes  of  that  Act,  for  such  consideration  as  for  the  puipose 
can  reasonably  be  obtained.  Sect.  13  enables  grants  in  per- 
petuity at  a  fee  farm  rent  to  be  made  to  a  county  council  for  the 
like  purposes. 

The  above  enactments,  other  tlian  S.  L.  Act,  1890,  s.  18,  are 
printed  in  Appendix  II.,  post. 

(2.)  Every  exchange  and  every  partition  shall  be 
made  for  the  best  consideration  in  land  or  in  land 
and  money  that  can  reasonably  be  obtained. 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several 
lots,  and  either  by  auction  or  by  private  contract. 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve 
biddings  and  buy  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  partition  may  be  made 
subject  to  any  stipulations  respecting  title,  or  evi- 
dence of  title,  or  other  things. 

As  to  persons  in  a  fiduciary  position  selling  under  needlessly 
depreciatory  conditions,  see  notes  to  Conv.  Act,  188!,  s.  3,  sub-s. 
(11),  p.  22',  ante,  and  Trustee  Act,  1893,  s.  14,  p.  371, post.  As 
to  the  fiduciary  position  of  the  tenant  for  life,  see  s.  53,  p.  294^ 
post. 

(6.)  On  a  sale,  exchange,  or  partition  any  restric- 
tion or  reservation  with  respect  to  building  on  or 
other  user  of  land,  or  with  respect  to  mines  and 
minerals,  or  with  respect  to  or  for  the  purpose  of 
the  more  beneficial  working  thereof,  or  with  respect 
to  any  other  thing,  may  be  imposed  or  reserved  and 
made  binding,  as  far  as  the  law  permits,  by  cove- 
nant, condition,  or  otherwise,  on  the  tenant  for  life 
and  the  settled  land,  or  any  part  thereof,  or  on  the 
other  party  and  any  land  sold  or  given  in  exchange 
or  on  partition  to  him. 

It  will  probably  be  held  that  this  sub-section  was  intended  to- 
enable  the  tenant  for  life  to  impose  upon  any  part  of  the  settled 
land  remaining  subject  to  the  settlement,  restrictions  which  will 
be  binding  upon  remaindermen  and  reversioners  to  the  same 
extent  as  if  they  had  been  imposed  by  an  absolute  owner,  subject 
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to  the  rights  of  incumbranoei'B,  if  any ;  as  to  which,  see  s.  20,  g.  l.  A.  1882, 

8ub-8.  (2),  p.  2^byposL  Sect.  4. 

As  to  restrictive  covenants,  see  note  on  Conv.  Act,  1882,  s.  3, 
sub-s.  (2),  p.  179,  ante. 

(7.)  An  enfranchisement  may  be  made  with  or 
without  a  re-grant  of  any  right  of  common  or  other 
right,  easement,  or  privilege  theretofore  appendant 
or  appurtenant  to  or  held  or  enjoyed  with  the  land 
enfranchised,  or  reputed  so  to  be. 

finf ranch iseraent  extinguishes  at  law  all  rights  of  common  in 
wastes,  &c.,  of  the  manor,  which  before  the  enfranchisement 
were  appurtenant  to  copyholds,  because  they  appertain  to  the 
customary  estate ;  aud  at  law  such  extinguishment  ensues,  even 
though  the  enfranchisement  purport  to  be  made  to  the  tenant 
"with  all  commons."  (Darsony.  Hunter,  Noy,  136  ;  Fart  v.  Wardy 
Serj.  Moore's  Kep.  667.)  As  to  customary  freeholds,  see  Baring 
v.  Abingdon,  1892,  2  Ch.  374. 

But  there  is  no  extinguishment  in  equity.  (Styant  v.  Staker, 
2  Vern.  250.)  It  has  long  been  the  usual  practice  in  voluntary 
enfranchisements  to  insert  a  re-grant  of  such  commons,  and  the 
practice  will  probably  be  retained,  though  the  Judicature  Acts 
seem  to  have  made  it  less  necessary  than  it  previously  was.  By 
the  Copyhold  Act,  1894,  s.  22,  replacing  the  Copyhold  Act,  1852, 
8.  45,  which  repeated  a  similar  provision  in  s.  81  of  the  Act 
of  1841,  such  commons  are  preserved  after  enfranchisement 
under  that  Act.  Enfranchisement  does  not  aflfect  easements. 
(Scriv.  Cop.  ch.  xiv.)  Nor  does  it  aflfect  common  of  pastures  in 
wastes  which,  though  belonging  to  the  lord,  are  out  of  the  manor  ; 
because  such  common  belongs  to  the  land,  and  not  to  the  estate. 
(Crowder  v.  Oldfield,  1  Salk.  170  ;  and  see  S.  C.  at  p.  366  ;  2 
Ld.  Rayra.  1225.) 

(8.)  Settled  land  in  England  shall  not  be  given 
in  exchange  for  land  out  of  England. 

By  20  Geo.  2,  c.  42,  s.  3,  it  is  enacted,  "  that  in  all  cases  where  20  Geo.  2, 
the  kingdom  of  England,  or  that  part  of  Great  Britain  called  c  42, ».  3. 
England,  hath  been  or  shall  be  mentioned  in  any  Act  of  Parlia- 
ment, the  same  ha«  been  and  shall  from  henceforth  be  deemed 
and  taken  to  comprehend  and  include  the  dominion  of  Wales, 
and  the  town  of  Berwick-upon-Tweed."  This  enactment  was 
probably  superfluous.     (1  Bl.  Com.  99.) 

Special  Poivers. 

5.  Where  on  a  sale,  exchange,  or  partition  there      Beet.  5. 
is  an  incumbrance  affecting  land  sold  or  given  in  T!*^^.^. 
exchange  or  on  partition,  the  tenant  for  life,  with  of'^cum- 
the  consent  of  the  incumbrancer,  may  charge  that  J>«^oe8on 

'  •'  °  land  sold,  &c. 
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incumbrance  on  any  other  part  of  the  settled 
land,  whether  already  charged  therewith  or  not,  in 
exoneration  of  the  part  sold  or  so  given,  and,  by  con- 
veyance of  the  fee  simple,  or  other  estate  or  interest 
the  subject  of  the  settlement,  or  by  creation  of  a 
term  of  years  in  the  settled  land,  or  otherwise,  make 
provision  accordingly. 

See  8.  24,  sub-sects.  (4),  (5),  pp.  249,  2b0yposL 

"Incumbrance"  of  course  here  includes  only  incumbrances 
which  are  not  ^defeasible  by  the  exercise  of  the  powers ;  as  to 
which,  see  s.  20,  sub-s.  (2^  (ii.),  p.  235,  post,  and  s.  50,  sub-s.  (3), 
p.  2^1  J  post.  The  word  includes  a  rent-charpje  created  under  the 
Improvement  of  Land  Act,  1864.  (Be  E,  of  Sir  afford  and  Maples  ^ 
3896,  1  Ch.  235.)  It  would  neem  that  such  incumbrances  might, 
on  a  saUy  be  discharged  by  the  method  provided  in  s.  5  of  Conv. 
Act,  1881,  p.  24,  ante ;  but  capital  moneys  could  be  applied  for 
the  purpose  only  in  cases  where  the  incumbrances  could  lawfully 
be  discharged  out  of  capital  moneys.  See  note  to  s.  21  (\i.),posf, 
p.  239. 

Since  the  tenant  for  life  in  exercising  his  powers  is  a  trustee 
for  all  parties  (s.  53,  p.  294,  post),  and  a  trustee  cannot  in  exer- 
cising powers  give  an  advantage  to  one  beneficiary  at  the  expense 
of  another,  it  seems  clear  that  the  tenant  for  life  could  not  shift 
an  incumbrance  from  one  part  of  the  settled  land  to  another  part 
going  in  remainder  to  a  different  person,  so  as  to  prejudice  the 
latter ;  even  if  all  parts  constituted  one  settled  estate,  which  seems 
not  to  be  the  case.    See  note  on  s.  2,  sub-s.  (1),  p.  198,  ante. 


Sect.  6. 

Power  for 
tenant  for  life 
to  lease  for 
ordinary  or 
building  or 
mining  pur- 
poses. 


IV. — ^Leases. 

General  Powers  and  Regulations. 

6.  A  tenant  for  life  may  lease  the  settled  land, 
or  any  part  thereof,  or  any  easement,  right,  or 
privilege  of  any  kind,  over  or  in  relation  to  the 
same,  for  any  purpose  whatever,  whether  involving 
waste  or  not,  for  any  term  not  exceeding — 

By  S.  L.  Act,  1890,  s.  7,  p.  330,  post,  a  lease  not  exceeding 
twenty-one  years,  without  fine  and  subject  to  waste,  may  be 
made,  without  giving  any  notice  under  s.  45,  p.  284,  post,  and 
notwithstanding  that  there  are  no  trustees  for  purposes  of  the 
Acts. 

A  lease  made  by  a  person  who  believes  himself  to  be  absolute 
owner,  but  who,  in  fact,  has  the  powere  of  a  tenant  for  life,  if  it 
is  such  as  might  have  been  made  under  the  statutory  power, 
will  take  effect  as  au  exercise  of  the  power ;  and  a  subsequent 
contract  for  the  sale  of  the  lease  may  be  specifically  enforced 
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agaiDBt  the  purchaser,  although  it  appears  that,  when  the  lease  8. 1.  A.  1882, 
was  granted,  there  were  no  trustees  for  purposes  of  the  S.  L.  Acts.        Sect.  6. 
{Mogridgey.  Clajftp,  1892,  3  Ch.  882.) 

The  Act  authorizes  a  tenant  for  life  to  grant  a  lease  containing 
an  exception  of  mines  and  minerals.  {Rb  Oladslohe^  Gladstone  v. 
Gladstone,  1900,  2  Ch.  101,  overruling  Re  Newell  and  NevilVs 
Contract,  1900,  1  Ch.  90  ;  Re  D,  of  Rutlands  S.  K,  1900,  2 
Ch.  206.) 

Where  under  a  settlement  made  prior  to  1882  the  tenant  for 
life  has  a  wider  power  of  leasing  mines  than  that  conferred  by  the 
Act,  and  after  1882  he  grants  a  lease  "  in  exercise  of  every  power 
or  authority  enabling  him  in  that  behalf,^'  he  will  be  presumed  to 
have  executed  the  power  under  the  settlement,  and  the  statutory 
restrictions  will  therefore  not  apply.  (E,  of  Lonsdale  v.  Lowthei\ 
1900,  2  Ch.  687.)  The  power  may  be  exercised  by  a  tenant  for 
life  who  has  aliened  his  life  estate.    {S.  C.) 

(i.)  In  case  of  a  building  lease,  ninety-nine  years: 

(ii.)  In  case  of  a  mining  lease,  sixty  years  : 

(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

Leases  to  be  derived  out  of  leaseholds  comprised  in  the  settle- 
ment will  be  bounded  by  the  tenn  out  of  which  they  are  derived  ; 
and  leases  of  copyholds  must  conform  to  the  custom  of  the  manor. 

A  tenant  for  life  cannot,  it  is  conceived,  properly  comprise  in 
a  single  lease  properties  having  the  same  life  estate  but  different 
remainders.  Such  properties  seem  to  be  different  settled  estates, 
though  they  may  be  comprised  in  the. same  instrument.  (See 
note  on  s.  :?,  sub-s.  (1),  p.  198,  ante.  Compare  Tolson  v.  Sheard, 
6  Ch.  I).  19.)  At  any  rate  the  rents,  covenants,  &c.,  ought  to  Ije 
apportioned. 

A  tenant  for  life  may,  under  a  power  in  the  settlement,  lease  to 
a  trustee  for  himself.  {Bevan  v.  Hahgood,  1  J.  &  H.  222.)  It  is 
at  least  doubtful  whether  he  might  under  this  Act.  S.  L.  Act, 
1890,  s.  12,  p.  334,  post,  suggests  that,  before  its  enactment,  he 
could  not  lawfully  have  sold  to,  or  exchanged  or  made  partition 
with,  himself. 

Upon  the  discretion  of  the  tenant  for  life,  as  to  the  insertion  of 
covenants,  compare  Dames  v.  D,,  88  Ch.  D.  499. 

Payments  made  under  a  parol  licence  are  in  the  nature  of  rent. 
{Expts.  Hankey,  Mont.  &  Mac.  247.) 

As  to  leases  with  option  of  purchase,  see  note  on  s.  31,  sub-s.  (i.), 
p.  262,  post. 

The  statutory  power  of  the  tenant  for  life  does  not  destroy,  or 
make  incapable  of  exercise,  similar  powers  given  to  trustees  {Re 
D.  of  Newcastle's  Estates,  24  Ch.  D.  129);  but  such  powers 
cannot  be  exercised  without  the  consent  of  the  tenant  for  life. 
(See  s.  56,  sub-s.  (1),  p.  297,  post.) 

Leases  granted  under  this  section  are  subject  to  the  rights  of 
incumbrancers  paramount  to  the  settlement.  But  it  is  conceived 
that  the  tenant  for  life  of  a  settled  equity  of  redemption  in  a  fee 
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simple,  while  in  possession,  can  grant  leases,  under  s.  18  of  the 
Conv.  Act,  1881,  p.  72,  ante. 

The  tenant  for  life  cannot,  without  obtaining  the  prescribed 
licence,  grant  valid  leases  of  land  comprised  in  the  settlement 
only  for  a  leasehold  interest  which  is  liable  to  forfeiture  upon 
assignment  or  sub-letting  without  licence.  See  Conv.  Act,  1881, 
8.  14,  sub-s.  (6),  (i.),  p.  64,  ante. 

As  to  leases  of  the  mansion-house,  &c.,  see  S.  L.  Act,  1890, 
s.  10,  p.  331,  post. 

Though  an  equitable  tenant  for  life  can  grant  leases  under  this 
section,  it  does  not  appear  that  he  has  any  power  to  distrain  for 
the  rent  reserved  by  them.  It  is  conceived  that  proceedings  by 
distress,  being  a  remedy  incidental  to  the  legal  reversion,  must  be 
taken  in  the  name  of  the  trustees  in  whom  the  legal  estate 
is  vested. 

Where  a  lease  was  agreed  to  be  granted  to  a  tenant  for  life  in 
remainder,  it  was  held  that  the  leasehold  interest  did  not  merge  in 
the  Hfe  estate  when  the  intended  lessee  became  tenant  for  life 
in  possession,  no  merger  being  intended.  {Ingle  v.  Vaughan 
Jenkins,  1900,  2  Ch.  368.) 


Sect.  7. 

Regulations 
respecting 


geneiaUy. 


7. — (1-)  Every  lease  shall  be  by  deed,  and  be 
made  to  take  effect  in  possession  not  later  than 
twelve  months  after  its  date. 

By  S,  L.  Act,  1890,  s.  7,  sub-s.  (iii.)>  the  lease  may  be  under 
hand  only,  if  the  term  does  not  exceed  three  years,  and  the  other 
prescribed  conditions,  as  to  fine  and  waste,  are  fulfilled. 

Before  a  lease  in  possession  can  be  granted,  an  existing  lease 
must  be  surrendered  {Campbell  v.  Leachy  Amb.  740),  unless  it  has 
not  more  than  a  year  to  run  ;  but,  semble,  an  underlease  need  not 
be  surrendered.     {Ford's  S.  E.,  8  Eq.  309.) 

It  would  be  inconsistent  with  this  section  to  insert  a  covenant 
for  renewal.  (See  Re  FarnelVs  S.  K,  33  Ch.  D.  599.)  And  it  is 
doubtful  whether  a  tenant  for  life  can  properly  assent  to  any 
unusual  stipulations  in  a  lease,  such  as  permitting  the  lessee  to 
make  alterations  in  the  structure  (other  than  building  improve- 
ments, which  would  constitute  a  building  lease,  see  note  on  s.  8, 
at  p.  218,  post)  coupled  with  a  covenant  to  reinstate  the  structure 
at  the  expiration  of  the  term. 

A  lease  which  purports  to  be  granted  under  the  statutory  power, 
but  is  void  for  containing  a  grant  of  easements  over  the  demesne 
lands  attached  to  the  principal  mansion,  cannot  be  enforced,  under 
12  &  13  Vict.  c.  26,  as  a  contract  for  a  lease  minus  the  easements. 
{Dowager  Duch.  of  Sutherlund  v.  D,  of  Sutherland,  1898,  3  Ch. 
169.)  (And  see  Re  Newell  and  NevilVs  Contract,  1900,  1  Ch.  90, 
overruled  on  another  point  in  Re  Gladstone,  Oladstone  v.  Gladstone, 
1900,  2  Ch.  101.)  In  1893,  3  Ch.,  p.  196,  the  question  was 
referred  to,  but  not  decided,  whether  a  husband  can  gi*ant  a  lease, 
under  the  statutory  power,  to  his  wife. 
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(2.)  Every  lease  shall  reserve  the  best  rent  that  b.  l.  a.  im2, 
can  reasonably  be  obtained,  regard  being  had   to  — ?!?^il: — 
any  fine  taken,  and  to  any  money  laid  out  or  to  be 
laid  out  for  the  benefit  of  the   settled   land,  and 
generally  to  the  circumstances  of  the  case. 

As  to  best  rent,  see  note  on  Conv.  Act,  1881,  s.  18,  sub-s.  (6), 
p.  76,  ante ;  and  see  also  the  Housing  of  the  Workinj^  Classes 
Act,  1890,  53  &  54  Vict.  c.  70,  s.  7-4,  sub-ss.  (1)  and  (2),  printed 
in  Appendix  \\,,po8i. 

Money  paid  to  the  tenant  for  life  for  his  personal  benefit,  as  an 
inducement  to  him  to  grant  the  lease,  cannot  be  regarded  as 
a  fine,  and  the  rent  reserved  by  a  lease  so  granted  cannot  be 
considered  as  "  the  best  i-ent,"  even  though  there  is  no  evidence 
that  a  better  rent  could  be  obtained  :  consequently  a  lease  granted 
under  these  circumstances  is  void.  {CJiandler  v.  Bradley^  1897, 
1  Ch.  815.) 

In  the  case  of  building  (or  mining)  leases,  "  best  rent "  may  be 
calculated  with  regard  to  sums  laid  out  by  the  tenant  in  improve- 
ments. (See  Shannon  v.  Bradstreet,  1  Scho.  &  Lef.  52,  at  p.  73  ; 
Doe  v.  Bettison,  12  East,  305,  at  p.  308.) 

Voluntary  expenditure  by  a  lessee  cannot  be  regarded  as 
*^  money  laid  out "  within  this  sub-section  ;  which  refers  only  to 
money  laid  out  under  the  contract  between  the  parties.  {Re 
Chaivner'8  S.  E.,  1892,  2  Ch.  192.) 

If  the  tenant  for  life  has  incumbered  his  life  estate,  he  cannot 
take  a  fine  on  granting  a  lease,  without  the  consent  of  the 
incumbrancer,    ^e  s.  50,  sub-s.  (3),  p.  2^1^  post 

Fines  received  under  the  Act  for  purposes  of  the  settlement 
may  be  divided  into, — 

(1)  Fines  received  on  the  renewal  of  a  lease  of  settled  land,  of 

which  the  lessee  could  compel  a  renewal ;  as  to  which, 
see  s.  12,  sub-s.  (ii.),  p.  225,  post 

(2)  Fines  received  on  the  renewal  of  a  lease  previously  made 

by  the  tenant  for  life  under  the  Act,  and  containing  a 
covenant  to  renew, — assuming  that  such  a  covenant 
could  be  inserted  into  a  lease  made  under  the  Act,  with 
the  assent  of  the  Court  under  s.  10,  p.  221,  post. 

(3)  Fines  received  on  the  grant  of  a  lease  de  7iovo  under  the 

Act. 

Fines  of  the  class  (1)  are  casual  profits,  to  which  the  tenant  for 
life  is  entitled.  {Brigstocke  v.  Briystoclce,  8  Ch.  I).  357.)  They 
«eem  to  be  closely  analogous  to  fines  and  heriots  received  on 
admissions  to  copyholds,  when  the  settlement  comprises  a  manor, 
which  are  payable  to  the  tenant  for  life.  (And  see  Be  Medows, 
Norie  v.  Bennett,  1898,  1  Ch.  300.) 

Fines  of  classes  (2)  and  (3)  would  seem,  upon  general  principles, 
to  be  capital  money  arising  under  the  Act.  And  now,  by  the 
S.  L.  Act,  1884,  8.  4,  p.  317,  post,  provision  is  made  to  that 
<fffect. 

As  to  the  apportionment  of  fines  paid  for  renewing  renewable 
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8.  L.  A.  1882,  leaseholds  comprised  in  the  settlement,  see  note  on  the  Trustee 
Sect.  7.        Act,  1893,  s.  19,  p.  B7A,posf. 

As  to  the  application  of  fines  taken  on  the  granting  of  mining 
leases,  see  note  on  s.  11,  p.  222,  post. 

If  fines  are  temporarily  invested,  pending  their  pennanent 
investment,  they  will  not  be  deemed  to  be  "  applied  as  productive 
capital  on  which  a  profit  has  arisen  or  will  arise  otherwise  charge- 
able under  "  the  Act,  within  the  meaning  of  the  Income  Tax  Act, 
1842,  5  &  6  Vict.  c.  85,  s.  60,  Sched.  (A.),  No.  II.,  r.  5,  so  as  to 
give  a  right  to  the  exemption  there  referred  to.  {Ld.  MosUjn  v. 
London,  1895, 1  Q.  B.  170.) 

(3.)  Every  lease  shall  contain  a  covenant  by  the 
lessee  for  pajTuent  of  the  rent,  and  a  condition  of 
re-entry  on  the  rent  not  being  paid  within  a  time 
therein  specified  not  exceeding  thirty  days. 

(4.)  A  counterpart  of  every  lease  shall  be  executed 
by  the  lessee  and  delivered  to  the  tenant  for  life ;  of 
which  execution  and  delivery  the  execution  of  the 
lease  by  the  tenant  for  life  shall  be  sufficient  evidence- 

As  to  counterparts  to  leases,  see  Fawcett,  Landl.  &  Ten.  ch.  iii. 
sect,  (ii.),  (5) ;  Woodfall,  Landl.  &  Ten.  ch.  v.  sect.  2. 

(5.)  A  statement,  contained  in  a  lease  or  in  an 
indorsement  thereon,  signed  by  the  tenant  for  life, 
respecting  any  matter  of  fact  or  of  calculation  under 
this  Act  in  relation  to  the  lease,  shall,  in  favour  of 
the  lessee,  and  of  those  claiming  under  him,  be 
sufficient  evidence  of  the  matter  stated. 

This  sub-section  seems  to  refer  to  matters  of  fact  or  ca'cnlatiuii 
such  as  are  specified  in  sub-s.  (2),  tvpra ;  s.  8,  sub-s.  (.^i)  ;  and 
s.  1 3,  sub-s.  (5),  post. 


Building  and  Mining  Leases. 

Sect.  8.  8. — (1-)  Every    building    lease   shall    be    made 

Regulations      partly  iu  consideration  of  the  lessee,  or  some  person 

i^hd^ng"^        by  whose  direction  the  lease  is  granted,  or  some 

iea:»e8.  othcr  persou,  having  erected,  or  agreeing  to  erect, 

buildings,  new  or  additional,  or  having  improved  or 

repaired,  or  agreeing  to  improve  or  repair,  buildings, 

or  having  executed,  or  agreeing  to  execute,  on  the 
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land  leased,  an  improvement  authorized  by  this  Act,  b.  l.  a.  1882^ 
for  or  in  connexion  with  building  purposes.  i*!!iA' . 

As  to  the  meaning  of  building  lease,  see  s.  2,  sub-s.  (10),  (iii.), 
p.  207,  ante. 

Building  leases  and  building  agreements  may  now  contain  an 
option  for  the  lessee  to  purchase.  (See  S.  L.  Act,  1889,  s.  2, 
p.  827,  post,) 

On  jrrants  in  fee  simple  for  building  purposes,  in  consideration 
of  a  perpetual  rent-charge,  tee  8.  L.  Act,  1890,  s.  9,  p.  331,  post. 

The  present  sub-section  provides  that  a  repairing  lease — i.e,,  a 
lease  containing  a  covenant  to  put  in  repair,  not  merely  to  keep 
in  repair,  existing  buildings — shall  be  a  htiilding  lease.  (Compare 
Doe  V.  Withers,  2  B.  &  Ad.  896,  and  Truscottx,  Diamond,  ike,  Co., 
20  Ch.  I).  251.)  The  powers  in  these  two  cases  appear  to  have 
been  framed  with  very  different  intentions,  and  the  cases  are,  as 
was  admitted  by  Jessel,  M.R.,  in  no  way  inconsistent  one  with 
the  other.  His  depreciatory  remarks  upon  Doe  v.  Withers  seem 
to  have  been  quite  uncalled  for. 

As  to  past  expenditure  regarded  as  a  consideration,  see  note  on 
Conv.  Act,  1881,  s.  18,  sub-s.  (9),  p.  76,  ante.  Past  voluntary 
expenditure  by  the  lessee  will  not  justify  the  tenant  for  life  in 
granting  a  lease  under  this  section  at  less  than  the  best  rent 
mentioned  in  s.  7,  sub-s.  (2),  ante.  (Re  Chaicner'^s  S.  E,,  1892, 
2  Ch.  192.) 

A  building  lease  may  be  made  partly  in  consideration  of  the 
lessee  undertaking  to  lay  out  a  fixed  sum  upon  repairs  and 
improvements.     {Re  DanielVs  S.  E.,  1894,  8  Ch.  503.) 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent 
less  than  the  rent  ultimately  payable,  may  be  made 
payable  for  the  first  five  years  or  any  less  part  of 
the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in 
lots,  the  entire  amount  of  rent  to  be  ultimately  pay- 
able may  be  apportioned  among  the  lots  in  any 
manner ;  save  that — 

(i.)  The  annual  rent  reserved  by  any  lease  shall 

not  be  less  than  ten  shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserved  on  all 
leases  for  the  time  being  granted  shall  not 
be  less  than  the  total  amount  of  the  rents 
which,  in  order  that  the  leases  may  be  in 
conformity  with  this  Act,  ought  to  be  re- 
served in  respect  of  the  whole  land  for  the 
time  being  leased  ;  and 
(iii.)  The   rent  reserved  by  any  lease  shall  not 
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exceed  one  fifth  part  of  the  full  annual  value 
of  the  land  comprised  in  that  lease  with  the 
buildings  thereon  when  completed. 

This  sub-section  practically  provides  that  the  value  of  the 
buildings  erected  under  a  building  lease  or  agreement  must  be  at 
least  four  times  that  of  the  land  on  which  they  stand. 

In  Re  SahirCs  .S.  E.,  T7.  N.  1885,  p.  197,  a  tenant  for  life 
granted  a  building  lease  of  land  in  plots  at  a  total  rent  of  100/. 
'per  annum.  Buildings  were  erected  on  about  one  fifth  part  of 
the  land,  and  leased  at  ground  rents  amounting  altogether  to 
99Z.  10s.  'per  annum,  and  the  remainder  of  the  land  was  leased  at 
a  ground  rent  of  10*.  ^er  annum.  The  tenant  for  life  afterwards 
proposed  to  sell  the  reversion  of  the  last-mentioned  land  for  17Z.  ; 
and  Pearson,  J.,  granted  an  injunction  to  restrain  him  from 
carrying  out  the  sale,  on  the  ground  that  the  lease  was  not,  in 
his  opinion,  a  proper  building  lease  within  the  Act.  The  lessee 
was  not  represented  before  the  Court,  and  the  judge  did  not 
finally  decide  that  the  lease  was  bad.  It  certainly  seemed  to  be 
an  improper  use  of  the  power,  but  it  is  difficult  to  make  out  that 
it  did  not  come  within  the  limits  of  the  section.  Probably  it 
was  considered  an  improper  exercise  of  a  discretion  vested  in  a 
quasi-trustee. 

In  cases  where,  owing  to  the  circumstances  of  the  locality,  a 
proportion  not  in  accordance  with  this  rule  is  contemplated,  it 
will  be  necessary  either  to  apply  to  the  Court  under  s.  10,  sub-s. 
{l\post,  or  under  the  Settled  Estates  Act,  1877,  which  contains 
no  such  restriction. 


Sect  9. 

Regulations 
respecting 
raining  leases. 


9. — (1.)  In  a  mining  lease — 

The  rent  may  now  be  made  to  vary  according  to  the  price 
from  time  to  time  of  the  minerals  gotten.  (See  S.  L.  Act,  1890, 
s.  8,  p.  SdO,po8L) 

(i.)  The  rent  may  be  made  to  be  ascertainable  by 
or  to  vary  according  to  the  acreage  worked, 
or  by  or  according  to  the  quantities  of  any 
mineral  or  substance  gotten,  made  merchant- 
able, converted,  carried  away,  or  disposed  of, 
in  or  from  the  settled  land,  or  any  other  land, 
or  by  or  according  to  any  facilities  given  in 
that  behalf ;  and 

The  words,  *'or  any  other  land,"  refer  to  adjacent  mines 
worked  through  mines  in  settled  land  by  way  of  outstroke. 

The  provision  abouc  "facilities"  seems  by  implication  to 
empower  the  tenant  for  life  to  grant,  or  make  allowance  or 
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provision  for,  such  facilities  in  connection  either  with  liis  own  or  s.  L.  A.  1882^ 
a  neighbouring  mine.  Sect.  9^ 

(ii.)  A  fixed  or  minimum  rent  may  be  made  pay- 
able, with  or  without  power  for  the  lessee, 
in  case  the  rent,  according  to  acreage  or 
quantity,  in  any  specified  period  does  not 
produce  an  amount  equal  to  the  fixed  or 
minimum  rent,  to  make  up  the  deficiency  in 
any  subsequent  specified  period,  free  of  rent 
other  than  the  fixed  or  minimum  rent. 

As  to  the  different  kinds  of  rents  in  mining  leases,  see  note  to 
8.  2,  snb-H.  (10)  (ii.),  p.  20G,  ante. 

Sect.  6,  p.  214,  ante,  enables  way-leaves  to  be  granted. 

The  Settled  Estates  Act,  1877,  s.  4,  permits  a  peppercorn  rent, 
or  any  smaller  rent  than  the  rent  which  is  ultimately  made 
payable,  to  be  made  payable  during  any  part  of  the  first  five 
years  of  a  mining  lease.  The  absence  of  a  similar  provision  from 
this  section  is  likely  in  the  case  of  unopened  mines  to  cause  some 
inconvenience. 

As  to  the  apportionment  between  capital  and  income  of  rents 
reserved  by  mining  leases,  made  under  the  Act,  see  s.  11,  ^»/. 

(2.)  A  lease  may  be  made  partly  in  consideration 
of  the  lessee  having  executed,  or  his  agreeing  to 
execute,  on  the  land  leased,  an  improvement  autho- 
rized by  this  Act,  for  or  in  connexion  with  mining 
purposes. 

10.— (1.)  Where  it  is  shown  to  the  Court  with     ^*-^^- 
respect  to  the  district  in  which  any  settled  land  is  \^mgoT 

situate,  either mining  lease 

(i.)  That  it  is  the  custom  for  land  therein  to  be  cS^^^J^u^s 
leased   or  granted    for   building  or  mining  of  district, 
purposes    for   a    longer    term    or    on   other 
conditions    than     the    term    or    conditions 
specified   in   that  behalf  in  this  Act,  or  in 
perpetuity ;  or 
(ii.)  That  it  is  difficult  to  make  leases  or  grants  for 
building  or  mining  purposes  of  land  therein, 
except  for  a  longer  term  or  on  other  conditions 
than  the  term  and  conditions  specified  in  that 
behalf  in  this  Act,  or  except  in  perpetuity ; 
the  Court  may,  if  it  thinks  fit,  authorize  generally 
the  tenant  for  life  to  make  from  time  to  time  leases 
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s.  L.  A.  1882,  or  grants  of  or  affecting  the  settled  land  in  that 
^^^'  ^^'  -  district,  or  parts  thereof,  for  any  term  or  in  per- 
petuity, at  fee-farm  or  other  rents,  secured  by 
condition  of  re-entry,  or  otherwise,  as  in  the  order 
of  the  Court*  expressed,  or  may,  if  it  thinks  fit, 
authorize  the  tenant  for  life  to  make  any  such  lease 
or  grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to 
any  direction  in  the  order  of  the  Court  to  the  con- 
trary, each  of  his  successors  in  title  being  a  tenant 
for  life,  or  having  the  powers  of  a  tenant  for  life 
under  this  Act,  may  make  in  any  case,  or  in  the 
particular  case,  a  lease  or  grant  of  or  affecting  the 
settled  land,  or  part  thereof,  in  conformity  with 
the  order. 

It  is  conceived  that  a  tenant  for  life  is,  under  the  general 
power,  entitled  to  grant  mining  leases  containing  stipulations 
usual  in  the  district  in  which  the  mine  is  situated.  This  section 
enables  the  Court  to  authorize  the  insertion  of  powers  which 
could  not  strictly  be  called  necessary,  e,g,^  to  bnild  workmen's 
cottages.    (See  Morris  v.  Rhydydefed  Collm-y  Co,,  3  H.  &  X.  885.) 

For  an  example  of  an  extended  term  being  granted  under  the 
similar  provision  contained  in  the  19  &  20  Vict.  c.  120,  8.  2, 
re-enacted  by  the  Settled  Estates  Act,  1877,  s.  4,  see  i2e  Cross's 
Charity^  27  Beav.  592. 

It  is  apprehended  that,  before  the  Court  will  consent  to 
authorize  the  tenant  for  life  generally  to  make  such  extended  or 
different  leases,  a  clear  local  custom  must  be  shown  to  exist.  In 
such  cases  a  model  lease  will  not  ordinarily  be  required.  (See  the 
S.  L.  Act  Rules,  1882,  r.  9,  post;  which  also  see,  as  to  leases 
authorized  in  particular  cases.) 

It  is  possible  that,  on  proof  of  a  local  custom,  the  Court  would 
authorize  the  tenant  for  life  to  grant  leases  containing  a  covenant 
for  renewal.  If  such  a  covenant  were  inserted  by  the  tenant  for 
life  without  the  assent  of  the  Court,  it  would  be  binding  during 
his  lifetime  upon  himself  and  purchasers  from  him  with  notice 
{Taylor  v.  Slibhert,  2  Ves.  437) ;  unless  in  cases  where  the  land 
remains  in  the  settlement  and  the  performance  of  the  covenant 
can  be  shown  to  be  injurious  to  the  inheritance. 

For  forms  of  summons  applicable  to  this  section,  see  Appendix 
to  the  S.  L.  Act  Rules,  1882,  Forms  III.,  IV.,  and  Y.,posL 

Sect.  11.  11^   Under  a  mining  lease,  whether  the  mines  or 

nilnin^g  rent  minerals  leased  are  already  opened  or  in  work  or 

to  be  set  not,  unless  a  contrary  intention  is  expressed  in  the 

capital.  settlement,  there  shall  be  from  time  to  time  set 
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aside,  as  capital  money  arising  under  this  Act,  part  s.  l.  a.  i882, 
of  the  rent  as  follows,  namely, — ^where  the  tenant    _?*^!i_y  _ 
for    life    is    impeachable  for  waste  in  respect  of 
minerals,  three  fourth  parts  of  the  rent,  and  other- 
wise one  fourth  part  thereof,  and  in  every  such  case 
the  residue  of  the  rent  shall  go  as  rents  and  profits. 

If  lands  are  taken  bj  a  railway  company,  without  the  minerals, 
under  a  special  Act  of  Parliament  (which  seems  to  have  embodied 
the  Lands  Clauses  Act,  1845),  and  the  tenant  for  life  subsequently 
gives  notice  of  his  intention  to  work  the  minerals,  which  are  then 
purchased  by  the  railway  company,  and  conveyed  by  the  tenant 
for  life  under  his  statutory  powers,  he,  though  without  impeach- 
ment of  waste,  is  not  entitled  to  any  apportioned  part  of  the  price 
paid  for  the  minerals,  though  he  could,  and  probably  would,  have 
worked  them  out  if  they  had  not  been  sold.  {Rs  RoUnsoii's 
JSettmt.  Tr„  1891,  3  Ch.  129.) 

At  common  law  a  tenant  for  life,  though  impeachable  for 
waste,  may  work  mines  (including  quarries)  already  opened. 
It  follows  that  he  may  lease  them  for  his  own  life,  or  for  years 
determinable  with  his  life.  As  to  the  question  whether  a  lease 
80  made  would  be  valid  against  a  lessee  claiming  under  a  subse- 
•quent  lease  made  by  the  same  tenant  for  life  in  exercise  of  his 
statutory  power,  see  note  on  s.  50,  at  p.  292,  post 

He  may  also  open  a  new  seam  in  an  old  mine,  though  such 
«eam  requires  to  be  approached  by  a  new  shaft.  (Spencer  v. 
Scurr,  31  Beav.  334;  Clavering  v.  C,  2  P.  Vms.  388;  and 
see  Elias  v.  Snowdon  Slate  Quarries  Co.  4  App.  Cas.  454,  at 
p.  4r»G.)  As  to  what  is  a  new  mine,  see  Re  MaynarcCs  S.  E,, 
1899,  2  Ch.  347. 

The  question  whether  he  may  reopen  a  disused  mine  seems 
to  depend  upon  whether  the  working  was  discontinued  by  the 
-owner  of  the  inheritance,  with  a  view  to  some  advantage  to  the 
property.  (Bagot  v.  B.^  32  Beav.  509,  at  p.  517.)  It  seems  that 
ne  may,  if  the  discontinuance  is  of  recent  date  and  apparently 
not  made  with  some  permanent  object. 

But  he  may  not  work  for  commercial  profit  a  mine  which  has 
been  opened  only  for  a  more  restricted  purpose  ;  pe)'  Selbome, 
L.O.,  in  Elias  v.  Snowdon  Slate  Quarries  Co,,  4  App.  Cas.  454, 
at  p.  465. 

Dower  is  due  out  of  open  mines  (Stoughton  v.  Letgh^  1  Taunt. 
402) ;  and,  perhaps,  out  of  mines  opened  after  the  husband's 
death  before  the  dower  has  been  assigned.    (Dicken  v.  Hamer, 

1  Dr.  <fe  Sm.  284.) 

The  tenant  for  life  is  entitled,  though  impeachable  for  waste, 
to  the  whole  income  on  a  lease  contracted  to  be  granted  by  his 
testator,  who  was  absolute  owner.    {Re  Kemeys-Tynie,   1892, 

2  Ch.  211.) 

If  a  lease  is  granted  under  the  statutory  power,  the  lessee 
must  generally  have  notice  of  the  settlement ;  and  in  such  mining 
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8.  L.  A.  1882,  leases  as  involve  the  outlay  of  capital  by  the  lessee,  it  is  often 
Sect.  11.  prudent  to  investigate  the  lessor's  title.  It  is  conceived  that  the 
lessee  must  pay  the  portion  of  the  rent  which  is  to  be  set  aside 
as  capital  either  to  the  trustees  or  into  Court,  as  directed  by 
s.  22,  post,  and  that  the  trustees  ought  to  see  this  arrangement 
carried  into  effect.  But  it  is  not  easy  to  see  by  what  title  the 
trustees  could  recover  any  part  of  the  rent  from  the  lessee,  if  the 
lease  were  granted  by  a  legal  tenant  for  life,  unless  they  are 
made  parties  to  the  lease  ;  which,  however,  might  of  course  be 
granted  without  their  concurrence. 

The  present  section  contains  nothing  to  hinder  a  tenant  for 
life,  even  though  impeachable  for  waste,  from  working  opened 
mines,  either  personally  or  under  any  lease  not  gi'anted  by  virtue 
of  the  Act,  and  receiving  the  whole  profits  or  rents  as  income. 
If  he  be  unimpeachable  for  waste,  the  same  remark  applies  to 
unopened  mines.  And  any  fine  taken  on  the  granting  of  any 
lease  which  he  is  able  to  grant  at  common  law  will  belong  wholly 
to  him.  The  same  remark  applies  to  leases  made  under  a  power 
in  the  settlement,  unless  the  settlement  provides  that  fines  shall 
be  treated  wholly  or  partly  as  capital.  A  power  authoriang  him 
to  grant  leases  on  such  terms  **  as  he  shall  think  fit,"  or  "  as 
shall  seem  reasonable  and  proper,"  is  an  arbitrary  power,  and 
will  enable  him,  if  unimpeachable  for  waste,  to  take  a  fine  and 
appropriate  it  to  his  own  use.  {Mosiyn  v.  La^icastery  23  Ch. 
D.  583.) 

But  a  lease  purporting  to  be  granted  in  exercise  of  a  power 
will  not,  if  void  as  an  exercise  of  the  power,  take  effect  out  of 
the  estate  (if  any)  of  the  donee  of  the  power  (see  Roe  v.  Archbp^ 
of  York,  6  East,  86) ;  unless  for  some  special  reason  it  should 
appear  to  be  the  intent  of  the  parties  that  the  lease  should  take 
effect  qudcunque  vid. 

Sale  moneys  of  gravel,  loam,  peat,  &c.,  sold  by  the  trustees  of 
a  will  in  continuance  of  a  custom  pursued  by  the  testator,  have 
been  held  to  belong  to  the  tenant  for  life.  {E,  Cowley  v. 
Wellesley,  35  Beav.  635,  at  p.  639.)  And  see  Cardigan  v^ 
Curzon-Howey  14  T.  L.  R.  550,  as  to  compensation  paid  by 
railway  company  for  not  working  mines. 

So,  too,  royalties  derived  from  brickfields,  part  of  which  had 
been  leased  by  a  testator,  and  the  other  part  by  his  trustees  in 
pursuance  of  an  an-angement  made  by  the  testator,  and  in  exercise 
of  a  power  of  leasing  contained  in  his  will.     (35  Bea.  at  p.  638.) 

If  a  severance  should  take  place  between  the  mints  and  the 
surface,  previous  arrears  of  the  mineral  rent  set  aside  will,  in 
the  absence  of  appointment  to  the  contrary,  follow  the  destina- 
tion of  the  surface.    {Re  Scarih,  10  Ch.  p.  499.) 

For  an  example  of  a  "  contrary  intention  expressed  in  a  settle* 
ment,"  see  Re  D,  of  Newcastle's  Estates,  24  Ch.  D.  129. 

Where  a  mining  lease  reserves  a  rent  payable  in  kind,  a  part 
of  this  must  be  **  set  aside  as  capital  money."  If  such  part 
should  require  to  be  paid  into  Court,  the  lessee  should  add 
to  the  summons  taken  out  under  Rule  10,  an  application  for 
directions  to  convert. 
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There  is  nothing  in  the  Act  to  forbid  the  taking  of  a  fine  on  s.  L.  A.  1882, 

the  grant  of  a  mining  lease  any  more  than  on  the  grant  of  any       Sect.  11. 

other  lease.    The  fine  will,  of  course,   be  capital  money ;  see 
S.  L.  Act,  1884,  s.  4,  p.  817,  post. 

A  person  entitled  for  Hfe  to  the  income  of  land  until  sale,  and 
afterwards  to  the  income  of  the  proceeds  of  sale,  though  he 
cannot  strictly  be  described  as  impeachable  for  waste,  is  impeach- 
able for  waste  within  the  meaning  of  this  section.  {Re  Ridge, 
Hellard  v.  Moody^  31  Ch.  D.  504.)  But  the  settlement  need 
not  expressly  declare  the  tenant  for  life  to  be  unimpeachable 
for  waste  in  order  to  prevent  hun  from  coming  within  the 
description  of  "  impeachable  for  waste  in  respect  of  minerals." 
(Be  Ghayiw,  1900,  2  Ch.  804.) 

Special  Powers. 

12.  The  leasing  power  of  a  tenant  for  life  extends      ^«*- 1^- 
to  the  making  of —  ^Intor 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  %^^\  °^ 

into  by  any  of  his  predecessors  in  title  for  objects. 

making  a  lease,  which,   if  made  by  the 

predecessor,  would  have  been  binding  on 

the  successors  in  title ;  and 

In  this  sub-section,  the  phrase,  "predecessors  in  title,'*  seems 
to  include  both  the  settlor  and  the  persons  who  take  beneficially 
in  succession  under  the  settlement  in  priority  to  the  tenant  for 
life  for  the  time  being.  "  Successors  in  title,"  seems  to  be  used  to 
denote  persons  taking  beneficially  under  the  settlement,  whose 
interests  are  subsequent  to  that  of  the  tenant  for  life  for  the  time 
being  ;  though  such  persons  are  not  in  fact  successors  in  the  title 
of  such  tenant  for  life,  but  severally  derive  their  title  from  the 
settlor. 

In  the  case  of  a  contract  for  a  lease  entered  into  previously  to 
the  settlement  by  a  settlor  absolutely  entitled,  of  which  the 
provisions  are  in  excess  of  the  power  conferred  by  s.  6,  p.  214, 
antey  this  section  empowers  the  tenant  for  life  to  carry  out  the 
contract.  Previously,  it  would  have  been  necessary  either  to 
submit  to  a  decree  for  specific  performance,  or  to  obtain  a  private 
Act  of  Parliament.     (Oust  v.  Middleton,  8  De  G.  F.  &  J.  33.) 

A  lease  made  in  pursuance  of  a  contract  under  this  provision, 
is  not  within  s.  11,  ante.    {Re  Kemeys-Tynte,  1892,  2  Ch.  211.) 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of 
renev^al,  performance  whereof  could  be 
enforced  against  the  owner  for  the  time 
being  of  the  settled  land  ;  and 

As  to  the  destination  of  fines  receivable  upon  such  renewals, 
see  note  on  s.  7,  sub-s.  (2),  p.  217,  ante. 

c.  Q 
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s.  L.  A..1882,       (iii.)  A  lease  for  confirming,  as  far  as  may  be,  a 
.  ^^^^'  ^^'  previous    lease,   being  void    or   voidable; 

but  so  that  every  lease,  as  and  when  con- 
firmed, shall  be  such  a  lease  as  might  at 
the  date  of  the  original  lease  have  been 
lawfully  granted,  under  this  Act,  or  other- 
wise, as  the  case  may  require. 

This  sub-section  seems  to  empower  the  tenant  for  life  to  correct 
only  defects  in  point  of  form,  or  of  title  at  the  time  of  the  grant. 
It  does  not  appear  that  he  has  under  this  sub-section  power  to 
give  a  gratuitous  benefit  to  the  holder  of  the  void  or  voidable 
lease,  but  only  to  give  him  such  rights  as  he  could  enforce 
against  the  settlor's  estate,  either  by  virtue  of  12  &  13  Vict, 
c.  26,  and  18  &  14  Vict.  c.  17,  or  else  by  virtue  of  covenants  for 
title  contained  in  a  void  or  voidable  lease  purporting  to  be  made 
by  an  absolute  owner.  See  Be  Newell  and  NevilVa  Contract 
1900,  1  Oh.  90,  overruled  on  another  point  in  Be  Gladstone, 
Gladstone  v.  Gladstone,  1890,  2  Ch.  101. 

It  would  also  seem  that  for  such  a  confirmation,  any  notice 
which,  by  virtue  of  s.  45,  p.  284,  post,  as  modified  by  S.  L.  Act, 
1884,  s.  5,  p.  317,  post,  and  S.  L.  Act,  1890,  s.  7,  p.  330,  post, 
would  be  necessary  for  the  grant  of  a  new  lease  in  similar  terms, 
ought  to  be  given.  It  is  also  possible  that,  if  a  lease  had  been 
granted  at  too  low  a  rent,  it  might  lawfully  be  confirmed,  if  by 
depreciation  in  values  the  rent  should  subsequently  come  to  be  a 
fair  rent. 

Surrenders. 

Sect.  18.  13^ — (1.)  A  tenant  for  life  may  accept,  with  or 

Surrender  and  without  cousidcratiou,  a  Surrender  of  any  lease  of 
r^^!*°*  °  settled  land,  whether  made  under  this  Act  or  not,  in 
respect  of  the  whole  land  leased,  or  any  part  thereof, 
with  or  without  an  exception  of  all  or  any  of  the 
mines  and  minerals  therein,  or  in  respect  of  mines 
and  minerals,  or  any  of  them. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part 
only  of  the  land  or  mines  and  minerals  leased,  the 
rent  may  be  apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make 
of  the  land  or  mines  and  minerals  surrendered,  or  of 
any  part  thereof,  a  new  or  other  lease,  or  new  or 
other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional 
land  or  mines  and  minerals,  and  may  reserve  any 
apportioned  or  other  rent. 


Digitized  by 


Google 


LEASES.  227 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  s.  l.  a.  1882, 
other  lease,  whether  for  the  same  or  for  any  extended  _^««*-^*; 
or  other  term,  and  whether  or  not  subject  to  the 
same  or  to  any  other  covenants,  provisions,  or 
conditions,  the  vahie  of  the  lessee's  interest  in  the 
lease  surrendered  may  be  taken  into  account  in  the 
determination  of  the  amount  of  the  rent  to  be 
reserved,  and  of  any  fine  to  be  taken,  and  of  the 
nature  of  the  covenants,  provisions,  and  conditions 
to  be  inserted  in  the  new  or  other  lease. 

(6.)  Every  new  or  other  lease  shall  be  in  con- 
formity with  this  Act. 

As  to  snrrenders  generally,  see  Com.  Dig.  tit.  Surrender; 
Co.  Litt.  387  ;  Prest.  Shep.  T.  803. 

A  surrender  must  be  of  the  whole  estate  of  the  sun'enderor,  but 
not  necessarily  in  the  whole  of  the  land. 

At  law  there  must  be  privity  of  estate  between  the  surrenderor 
and  surrenderee.  Though  this  section  enables  an  equitable  tenant 
for  life  to  accept  surrenders  of  leases,  it  does  not  follow  that  he  is 
the  person  to  whom  an  actual  surrender  should  or  can  be  made, 
in  cases  where  he  is  not  at  common  law  capable  of  taking  such 
surrender.  The  question  would  not  commonly  arise  in  practice  ; 
because  no  actual  surrender  would  commonly  be  made,  the  grant 
and  acceptance  of  a  new  lease  operating  a  surrender  in  law.  It  is 
conceived  that  the  safer  course  is  to  make  the  actual  surrender,  if 
any,  to  the  person  having  the  immediate  remainder  or  reversion 
upon  the  lease  surrendered.  But  it  is  not  improbable  that  the 
power  to  accept  will  be  held  to  imply  that  an  actual  surrender  may 
be  made  to  an  equitable  tenant  for  life. 

As  to  surrenders  of  contracts  for  leases,  see  s.  81,  sub-s.  (1),  (iv.), 
p.  263,^5^. 

On  the  surrender  of  a  lease,  the  compensation  may,  according 
to  circumstances,  be  payable  either  to  or  by  the  lessee.  But  the 
Act  does  not  enable  the  tenant  for  life  to  apply  capital  moneys  in 
payment  of  compensation  to  the  lessee  ;  although  the  value  of  the 
leasee's  interest  may  be  taken  into  account  if  a  new  lease  is  granted 
on  the  surrender.     See  sub-s.  (5),  supra. 

It  has  been  suggested,  that  when  compensation  is  paid  by  the 
lessee  in  consideration  of  the  acceptance  of  a  surrender  of  the  lease, 
it  must  be  treated  as  capital  money.  The  Act  is  silent  upon  this 
point.  But  it  seems  to  be  a  fairer  method  to  apportion  the  com- 
pensation money  between  the  tenant  for  life  and  remainderman,  in 
the  same  way  as  if  it  were  consideration  money  received  for  the 
sale  of  leaseholds  comprised  in  the  settlement ;  as  to  which,  see 
note  on  s.  34,  p.  2%^ypo8t,  The  extinguishment,  by  acceptance  of 
a  surrender,  of  a  term  which  is  onerous  to  the  lessee,  and  therefore 
beneficial  to  the  settlement,  seems  to  have  much  the  same  practical 
effect,  so  far  as  the  interests  of  persons  taking  under  the  settlement 
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8.  L.  A.  1882, 
Sect.  18. 


Sect.  14. 

Power  to 
grant  to 
copyholders 
licences  for 
leasing. 


are  concerned,  as  a  sale  of  a  beneficial  leasehold  comprised  in  the 
settlement. 

The  lessee  paying  such  compensation  money  cannot  safely  pay  it 
to  the  tenant  for  life.  The  same  remark  applies  to  compensation 
paid  for  dilapidations,  in  lieu  of  repairing.  Such  moneys  seem  ta 
be  capital  money,  and  should  be  either  paid  into  Court,  or  to  the 
trustees,  under  s.  2'2j  p.  245,  post. 

The  last  four  sub-sections  contemplate  the  making  of  a  new 
lease,  which  is  made  in  consideration  (partly  or  wholly)  of  the 
surrender,  and  must  take  effect  immediately  upon  the  surrender. 
If  the  surrender  and  new  lease  are  not  both  made  parts  of  the 
same  transaction,  it  does  not  appear  that  the  interest  of  the 
lessee  might  be  taken  into  account  in  arranging  the  terms  of 
the  new  lease. 

As  to  fines  taken  on  the  grant  of  a  new  lease,  see  note  on  s.  7,. 
sub-s.  (2),  p.  217,  ante. 

Copyholds. 

14. — (1-)  A  tenant  for  life  may  grant  to  a  tenant 
of  copyhold  or  customary  land,  parcel  of  a  manor 
comprised  in  the  settlement,  a  licence  to  make  any 
such  lease  of  that  land,  or  of  a  specified  part  thereof,, 
as  the  tenant  for  life  is  by  this  Act  empowered  to- 
make  of  freehold  land. 

(2.)  The  licence  may  fix  the  annual  value  whereon 
fines,  fees,  or  other  customary  payments  are  to  be 
assessed,  or  the  amount  of  those  fines,  fees,  or 
payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls 
of  the  manor,  of  which  entry  a  certificate  in  writing 
of  the  steward  shall  be  sufl&cient  evidence. 

See  the  corresponding  provision  in  the  Settled  Estates  Act,. 
1877,  B.  9. 

Except  by  special  custom,  a  copyholder  cannot  grant  a  lease  of 
his  copyhold  for  longer  than  a  year  without  incurring  forfeiture. 
If  the  copyholder  should  agree  to  lease  for  a  year,  et  sic  de  anno 
in  annnniy  reserving  one  day  in  every  year,  it  is  still  a  forfeiture. 
{Lutterel  v.  Weston,  1  Bulst.  215.)  But  in  Worley  v.  Frampion, 
5  Ha.  5G0,  the  point  was  not  raised,  although  the  covenant  in 
that  case  seems  to  have  been  equally  objectionable. 

It  is  conceived  that  this  section  gives  no  greater  powers  to  the 
tenant  for  life  than  he  would  have  if  he  were  seised  in  fee  simple 
of  the  manor,  and  that  he  cannot  by  virtue  of  it  exceed  the  customs 
of  the  manor. 

In  manora  where  there  exists  a  custom  that  the  copyholder,  on 
payment  of  a  fine,- can  obtain  a  licence  to  lease  as  of  right,  such 
fines  seem  to  be  casual  profits,  and  to  belong  to.  the  tenant  for  life^ 
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Of  course,  a  tenant  for  life  who  is  lord  (for  life)  of  a  manor  can  s.  L.  A.  1882, 
exercise  his  right  at  common  law  to  make  fresh  grants  of  copy-  Sect.  14. 
holds;  and  if  there  is  a  special  custom  in  the  manor  to  make 
grants  de  novo  of  parcels  of  the  waste  to  be  held  by  copy  of  court 
roll,  fines  taken  upon  such  grants  will  belong  to  the  tenant  for  life, 
although  they  may  be  larger  than  the  fines  payable  upon  ordinary 
admittances.  {E.  Cowley  v.  Wellesley,  85  Beav.  635,  at  p.  640.) 
But  the  exercise  of  the  right  to  grant  new  copyholds  is  restricted 
by  the  Copyhold  Act,  1894,  s.  81,  reproducing  the  Copyhold  Act, 
1887,  s.  6.  Such  new  grants  now  require  the  previous  consent 
of  the  Board  of  Agriculture,  and  must  take  effect  as  grants  of  the 
freehold. 


V. — Sales,  Leases,  and  other  Dispositions. 

Mansion  and  Park, 

15.  Notwithstanding  anything  in  this  Act,  the  prin-      Sect.  16. 
aped  mansion  Iwuse  on  any  settled  land,  and  tJie  demesnes  li^ricUon  as 
thereof,  and  other  lands  usually  occupied  tlierewith,  shall  hmiae^^k^ 
not  he  sold  or  leased  by  the  tenant  for  life,  witlwtit  the  '^' 
consent  of  the  tmstees  of  the  settlement,  or  an  order  of 
the  Court. 

This  section  was  repealed  by  S.  L.  Act,  1890,  and  is  replaced  by 
s.  10  of  that  Act, p.  3iil,j)ost, 

Streets  and  Open  Spaces. 

16. — On  or  in  connexion  with  a  sale  or  grant  for     sect.  le. 
building  purposes,  or  a  building  lease,  the  tenant  Dedication  for 
for  life,  for  the  general  benefit  of  the  residents  on  ^^'^T^ 
the  settled  land,  or  on  any  part  thereof, — 

(i.)  May  cause  or  require  any  parts  of  the  settled 
land  to  be  appropriated  and  laid  out  for 
streets,  roads,  paths,  squares,  gardens,  or 
other  open  spaces,  for  the  use,  gratuitously 
or  on  payment,  of  the  public  or  of  indi- 
viduals, with  sewers,  drains,  watercourses, 
fencing,  paving,  or  other  works  necessary 
or  proper  in  connexion  therewith ;  and 
ii.)  May  provide  that  the  parts  so  appropriated 
shall  be  conveyed  to  or  vested  in  the  trus- 
tees of  the  settlement,  or  other  trustees,  or 
any  company  or  public  body,  on  trusts  or 
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B.  L.  A.  1882,  subject  to  provisions  for  securing  the  con- 

^^^^'  ^^'  tinned   appropriation  thereof  to  the  pur- 

poses aforesaid,  and  the  continued  repair 
or  maintenance  of  streets  and  other  places 
and  works  aforesaid,  with  or  without  pro- 
vision for  appointment  of  new  trustees 
when  required ;  and 
(iii.)  May  execute  any  general  or  other  deed 
necessary  or  proper  for  giving  effect  to 
the  provisions  of  this  section  (which  deed 
may  be  inroUed  in  the  Central  Office  of 
the  Supreme  Court  of  Judicature),  and 
thereby  declare  the  mode,  terms,  and  con- 
ditions of  the  appropriation,  and  the 
manner  in  which  and  the  persons  by 
whom  the  benefit  thereof  is  to  be  enjoyed, 
and  the  nature  and  extent  of  the  privileges 
and  conveniences  granted. 

Compare  the  Settled  Estates  Act,  1877,  s.  20. 

The  phrase  **open  spaces"  seems  here  'to  include  certain 
"  enclosed  spaces,''  such  as  gardens,  of  which  the  use  is  confined 
to  the  neighbouring  residents. 

It  is  clear  that  the  "  general  benefit "  of  the  residents  is  the 
only,  or  at  least  the  principal,  object  to  be  kept  in  view  ;  and  it 
is  conceived  that  such  benefit  must  be  such  as  to  bring  in  a 
sufficient  pecuniary  compensation  to  recoup  to  the  settlement  the 
loss  of  the  land  so  dedicated ;  also,  that  any  proposed  scheme 
must  be  such  as  is  usual  with  regard  to  similar  undertakings. 
There  is  nothing  to  authorize  a  scheme  designed  for  the  benefit  of 
the  public  generally ;  though  there  is  no  reason  why  the  public 
should  not  incidentally  obtain  a  benefit,  provided  that  it  be  not 
such  as  to  deteriorate  the  estate. 

The  costs  of  carrying  out  any  improvement  under  this  section 
may  be  paid  for  out  of  capital  moneys  under  the  Act.  See  s.  25, 
sub-s.  (xvii.),  p.  253,  post.  If  no  such  money  is  available,  the 
tenant  for  life  may  raise  such  moneys  for  the  purpose  by  a  sale  of 
some  other  part  of  the  settled  land.  If  an  application  is  made 
under  the  Settled  Estates  Act,  1877,  s.  21,  to  have  the  money 
raised  by  mortgage,  the  scheme  must  be  sanctioned  by  the  Court 
under  that  Act.  The  present  Act  contains  no  power  to  raise 
money  by  mortgage  for  the  purpose. 

In  urban  districts  it  is  usually  advantageous  to  the  estate  to 
extend  the  use  of  necessary  roads  to  the  public,  because  such 
roads  are  usually  adopted  and  subsequently  maintained  by  the 
local  authority. 

By  the  36  &  37  Vict.  c.  50,  a  tenant  for  life,  with  the  con- 
currence of  the  person  next  entitled  for  a  beneficial  interest  in 
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remainder  in  fee  simple  or  fee  tail,  or  his  guardian,  if  an  infant,  s.  L.  A.  1882, 
may  grant  a  site  not  exceeding  one  acre  for  the  erection  of  a       Sect.  16. 

Elace  of  public  worship ;  and  may  convey  such  site,  whether  he 
as  the  legal  estate  or  not.  A  father  who  is  tenant  for  life  may 
concur  as  guardian  on  behalf  of  his  infant  son.  {Be  Marq.  of 
Salisbury,  2  Ch.  D.  29.) 

When  a  garden  or  open  space  has  been  set  apart  under  this 
section,  the  tenant  for  life  may  interfere  to  prevent  abuse  of  it. 
Before  the  coming  into  operation  of  the  Judicature  Act,  1873,  it 
was  held  by  Hall,  V.-C,  that  the  owner  in  fee  simple  of  a  common 
garden,  over  which  his  tenants  had  rights  of  enjoyment,  was 
entitled  to  an  injunction  to  restrain  a  contractor,  employed  by  the 
tenants  to  improve  the  garden,  from  committing  a  nuisance. 
{Allen  V.  Martin^  L.  R.  20  Eq.  462.)  A  tenant  for  life  having 
the  legal  estate  would  clearly  have  the  same  right ;  and  it  is  con- 
ceived that  an  equitable  tenant  for  life,  having  no  right  at  law,  is 
even  more  clearly  entitled  to  the  aid  of  equity. 

As  to  the  powers  of  Public  Bodies  in  the  Metropolis  to  acquire 
and  manage  open  spaces,  see  18  &  19  Vict.  c.  120,  ss.  144,  239  ; 
19  &  20  Vict.  c.  112,  ss.  10,  11  ;  26  &  27  Vict.  c.  13  ;  40  &  41 
Vict.  c.  35  ;  44  &  45  Vict.  c.  34  ;  45  ife  46  Vict.  c.  50,  s.  242  ; 
50  &  51  Vict.  c.  32. 


Surface  and  Minerals  apart. 

17. — (1-)  A  sale,  exchange,  partition,  or  mining      sect.  i7. 
lease,  may  be  made  either  of  land,  with  or  without  Separate 
an   exception  or  reservation  of  all  or  any  of  the  s^fiSf^a 
mines  and  minerals  therein,  or  of  any  mines  and  ™^^®^^„7^*** 
minerals,  and  in  any  such  case  with  or  without  a  wa^Lv*S, 
grant  or  reservation  of  powers  of  working,   way-  ^• 
leaves  or  rights  of  way,  rights  of  water  and  drainage, 
and  other  powers,  easements,  rights,  and  privileges 
for  or  incident  to  or  connected  with  mining  pur- 
poses, in  relation  to  the  settled  land,  or  any  part 
thereof,  or  any  other  land. 

As  to  the  grant  and  reservation  of  easements  on  exchange  or 
partition,  see  8.  L.  Act,  1890,  s.  5,  p.  329,  post, 

(2.)  An  exchange  or  partition  may  be  made  sub- 
ject to  and  in  consideration  of  the  reservation  of  an 
undivided  share  in  mines  or  minerals. 

Under  an  ordinary  power  of  sale  and  exchange,  trustees  could 
not  sell  or  exchange  the  surface  apart  from  the  minerals.  (Buckley 
V.  ffawelly  29  Beav.  546.)  But  by  the  T.  A.  1893,  s.  44  {post, 
p.  896),  such  a  sale  or  exchange  may  be  sanctioned  by  the  Court. 
The  section  authorizes  a  tenant  for  life  to  grant  a  lease  containing 
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8.  L.  A.  1882, 
Sect.  17. 


Sect.  18. 

Mortgage  for 
equality 
money,  &c. 


an  exception  of  mines  and  minerals.  (Re  Gladstone,  Gladstone  v. 
GladstmiBy  1900,  2  Ch.  101,  overruling  He  Newell  and  NevilVs 
Contract,  1900,  1  Ch.  90  ;  i2d  j9.  of  Rutland's  S.  E.,  1900, 
2  Ch.  206.) 

See,  further,  as  to  **  reservations "  upon  an  exchange,  s.  4, 
8ub-s.  (6),  p.  212,  ante. 

Mortgage. 

18.  Where  money  is  required  for  enfranchise- 
ment, or  for  equality  of  exchange  or  partition,  the 
tenant  for  life  may  raise  the  same  on  mortgage  of 
the  settled  land,  or  of  any  part  thereof,  by  convey- 
ance of  the  fee  simple,  or  other  estate  or  interest 
the  subject  of  the  settlement,  or  by  creation  of  a 
term  of  years  in  the  settled  land,  or  otherwise,  and 
the  money  raised  shall  be  capital  money  arising 
under  this  Act. 

By  S.  L.  Act,  1890,  s.  11,  p.  833,  post,  the  tenant  for  life  is 
empowered  to  raise  money  by  mortgage  for  the  discharge  of 
incumbrances. 

Money  raised  by  mortgagfe,  being  capital  money,  must  be  paid 
into  Court,  or  to  the  trustees.  See  s.  22,  sub-s.  (1),  p.  245,  post. 
Notice  of  intention  to  exercise  the  power  must  be  given  as  directed 
in  s.  45,  p.  284,  post,  OS  amended  by  S.  L.  Act,  1884,  8.  5,  p.  817, 
post,  and  S.  L.  Act,  1890,  s.  7,  p.  3W,post. 

By  s.  46,  sub-s.  (6),  p.  286,  post,  and  s.  47,  p.  288,  pasty  the 
Court  has  power  to  direct  money  to  be  raised  by  mortgage  for 
the  payment  of  costs,  charges,  and  expenses.  See  note  on  s.  4b*, 
sub-s.  (6). 

In  cases  where  it  is  desired  to  raise  money  by  the  creation  of  a 
rent-charge  for  etfecting  improvements,  recourse  must  be  had  to 
the  Improvement  of  Land  Act,  1864,  27  <fe  28  Vict.  c.  114.  By 
s.  80,  p.  2^1,  post,  the  improvements  authorized  by  the  present 
Act  are  incorporated  into  the  Act  of  1864.  Money  may  also  be 
so  raised  for  drainage  under  the  Public  Money  Drainage  Acts, 
9  &  10  Vict.  c.  101 ;  10  &  11  Vict.  c.  11 ;  13  &  14  Vict.  c.  81 ; 
and  19  &  20  Vict.  c.  9.  As  to  water  supply,  see  the  Limited 
Owners'  Reservoirs  and  Water  Supply  Further  Facilities  Act, 
1877,  40  &  41  Vict.  c.  81.  And  under  the  Settled  Estates  Act, 
1877,  68.  20,  21,  money  may  be  raised  by  mortp^age  or  charge,  for 
constructing  streets,  gardens,  sewers,  water-courses,  &c. 


Sect.  19. 

Concurrence 
in  exercise  of 
powers  as  to 
undivided 
•baire. 


Undivided  Share. 

19.  Where  the  settled  land  comprises  an  un- 
divided share  in  land,  or,  under  the  settlement,  the 
settled  land  has  come  to  be  held  in  undivided  shares, 
the  tenant  for  life  of  an  undivided  share  may  join 
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or  concur,  in  any  manner  and  to  any  extent  neces-  s.  l.  a.  18«2, 

saiy  or  proper  for  any  purpose  of  this  Act,  with     ^^^^'  ^^' 

any  person  entitled  to  or  having  power  or  right  of 
disposition  of  or  over  another  undivided  share. 

As  a  general  rule,  apart  from  this  Act,  persons  possessed  of 
undivided  shares,  though  standing  in  a  fiduciary  position,  may 
concur  with  the  owners  of  other  undivided  shares  in  exercising 
powers.  In  such  cases  the  presumption  is,  that  greater  advantages 
to  the  trust  estate  will  be  obtained  by  concurrence.  {Ee  Cooper  to 
ffarl^h,  4  Ch.  D.  802,  at  p.  817.) 

The  Act  does  not  authorize  the  tenant  for  life  to  concur  with 
the  owners  of  adjacent  properties  in  exercising  powers.  As  regards 
selling,  such  concurrence  is  at  the  risk  of  the  fiduciary  owner,  upon 
whom  the  onus  lies  of  showing  that  a  better  price  has  been  obtained 
by  such  concurrence.  (Rs  Cooper  to  Harlech^  at  p.  816.)  As 
regards  leasing,  such  concurrence  is  improper.  (Tohon  v.  Sheard^ 
b  Ch.  D.  19  ;  and  see  note  on  the  Trustee  Act,  1893,  s.  13,  at 
p.  371,  post.) 

But  8.  27,  p.  257,  post^  empowers  the  tenant  for  life  to  concur 
with  adjacent  owners,  or  other  persons,  in  executing  authorized 
improvements. 

Sect.  2,  sub-s.  (10)  (i),  p.  206,  ante,  provides  that  land  shall 
include  an  undivided  share  of  land.  The  present  section  is, 
therefore,  not  required  for  enabling  the  tenant  for  life  to  sell  an 
undivided  share  comprised  in  the  settlement,  if  he  is  willing  to 
sell  it  separately.  As  to  i^e  CoUinge's  S.  E,,  36  Ch.  D.  516,  see 
note  on  s.  2,  sub-s.  (10)  (i) ;  Cooper  v.  Betsey,  1899,  1  Ch.  639, 
antBy  p.  206. 

Convtnjance. 

20. — (1-)  On  a  sale,  exchange,  partition,  lease,      sectao. 
mortgage,  or  charge,  the  tenant  for  life  may,  as  re-  compieUon  of 
gards  land  sold,  given  in  exchange  or  on  partition,  by^don^ 
leased,  mortgaged,  or  charged,  or  intended  so  to  be,  ^^^ 
including  copyhold  or  customary  or  leasehold  land 
vested  in  trustees,  or  as  regards  easements  or  other 
rights  or  privileges  sold  or  leased,  or  intended  so 
to  be,  convey  or  create  the  same  by  deed,  for  the 
estate  or  interest  the  subject  of  the  settlement,  or 
for  any  less  estate  or  interest,  to  the  uses  and  in 
the  manner  requisite  for  giving  effect  to  the  sale, 
exchange,  partition,  lease,  mortgage  or  charge. 

It  is  conceived  that  the  phrase,  **  estate  or  interest  the  subject 
of  the  settlement,"  will  not  include,  or  enable  to  be  conveyed, 
outstanding  legal  estates  which  are  vested  neither  in  the  trustees 
of  the  settlement,  nor  by  virtue  of  the  settlement  in  any  of  the 
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8.  L.  A.  1882,  beneficiaries.  Compare  Conv.  Act,  1881,  s.  21,  sub-s.  (1),  and 
^^^^'  ^'       note  thereon,  p.  86,  ante. 

As  to  whether,  and  how  far,  the  tenant  for  b'fe  can  exercise  the 
powers  conferred  by  the  Act,  when  he  has  absolutely  assigned  his 
life  interest,  see  note  on  s.  50,  sub-s.  (1),  at  p.  292,  post 

On  the  question,  whether  a  lesise  made  at  common  law,  not 
under  his  statutory  power  of  leasing,  by  the  tenant  for  life,  is 
valid  against  a  lessee  claiming  under  a  subsequent  lease  made  by 
him  in  exercise  of  his  statutory  power,  see  ibid. 

When  under  the  Lunacy  Act,  1890,  s.  124,  the  committee  of  a 
lunatic  tenant  for  life  is  authorized  to  exercise  statutory  powers, 
this  enables  him  not  only  to  sell,  but  also  to  enter  into  fit  and  proper 
covenants  on  the  lunatic's  behalf.     (Re  Ray,  1896,  1  Ch.  468.) 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner 
to  and  in  which  it  is  expressed  or  intended  to 
operate  and  can  operate  under  this  Act,  is  effectual 
to  pass  the  land  conveyed,  or  the  easements,  rights^ 
or  privileges  created,  discharged  from  all  the  limi- 
tations, powers,  and  provisions  of  the  settlement, 
and  from  all  estates,  interests,  and  charges  subsist- 
ing or  to  arise  thereunder,  but  subject  to  and  with 
the  exception  of — 

See  also  S.  L.  Act,  1890,  s.  4,  p.  ^2S,  post. 

The  words  "  under  this  Act "  must  refer  to  the  words  "  expressed 
or  intended  to  operate,"  because  so  far  as  the  purport  of  the  deed 
exceeds  the  capacity  or  power  of  the  tenant  for  life  by  the  common 
law,  it  could  not  operate  at  all,  except  •*  under  this  Act."  There- 
fore the  deed  must  be  either  expressed  or  intended  to  operate 
under  the  Act ;  and  it  is  conceived  that  the  intention,  if  not 
expressed,  must  be  collected  from  the  contents  of  the  deed  itself, 
and  not  by  reference  to  extraneous  matter.  Any  other  doctrine 
would  open  a  door  to  fraud,  especially  in  the  case  of  mining  leases, 
where  part  of  the  rent  is  to  be  set  aside  as  capital. 

It  has  been  held  that  the  section  does  not  render  valid  a  lease 
which  it  was  decided  that  the  tenant  for  life  had  no  power  to 
grant  under  the  Act,  e.g.,  a  lease  of  the  surface  reserving  the 
minerals.  {Re  Newell  and  NeviU,  1900,  1  Ch.  90.)  But  the 
decision  has  been  overruled,  and  such  leases  may  be  granted 
under  the  Act.  {Re  Gladstone^  Gladstone  v.  Gladstmie,  1900, 
2  Ch.  101  ;  Rs  D.  of  Rutland's  S.  E.,  1900,  2  Ch.  206.) 

A  lease,  such  as  might  have  been  granted  under  the  Act,  granted 
by  a  person  who  believed  himself  to  be  absolute  owner,  and  who 
purported  to  grant  as  such,  but  who  in  fact  had  the  powers  of  a 
tenant  for  life,  is  valid  ;  and  a  subsequent  contract  for  the  sale  of 
the  lease  can  be  specifically  enforced  against  the  purchaser,  though 
it  appears  that  at  the  time  when  the  lease  was  granted  there  were 
no  trustees  for  the  purposes  of  the  S.  L.  Acts  :  the  lessee  having 
had  no  notice  of  such  defect.    (Mogridge  v.  Clajypy  1892, 8  Ch.  382.) 
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The  conveyance  of  a  tenant  for  life  will  now,  at  all  events,  dis-  s.  L.  A.  1888, 
charge  the  land  conveyed  from  jointure  charges  created  by  the      Sect.  20. 
same  or  any  other  tenant  for  life  in  consideration  of  marriage : 
see  S.  L.  Act,  1890,  s.  4,  p.  328,  post.    {Re  Keck  and  Hart,  1898, 
1  Ch.  G17  ;  Re  Du  Cane  and  Neiflefold,  1898,  2  Ch.  96.) 

And  where  the  settlement  consists  of  a  series  of  deeds  the 
tenant  for  life  can  convey  free  from  jointure  rent-charges  created 
by  any  of  them  even  prior  in  date  to  the  deed  by  which  his  own 
life  estate  was  limited.  (Re  Marq.  of  Ailesbury  and  Ld,  Iveagh^ 
1893,  2  Ch.  345,  approved  Re  Mmdy  and  Roper's  Contract^  1899, 
1  Ch.  275.)  See  note  to  s.  2  (1),  ante,  p.  200,  on  these  cases,  and 
also  note  to  sub-s.  (1),  infra. 

The  case  of  Orainge  v.  Wilberforce,  5  Times  L.  R.  436,  seems 
to  decide  the  somewhat  obvious  proposition,  that  a  person  who  is 
trustee  of  an  equity  only,  is  not  a  necessaiy  party  to  a  conveyance, 
whei'e  the  concurrence  of  his  cestui  que  trust  either  has  been 
obtained  or  is  unnecessary. 

As  the  conveyance  by  the  tenant  for  life  discharges  the  limi- 
tations of  the  settlement,  it  follows  that  the  purchaser  takes  the 
land  freed  from  succession  duty  payable  on  deaths  subsequent  to 
the  purchase.  (See  the  Succession  Duty  Act,  1853,  16  &  17  Vict. 
c,  51,  s.  42,  and  Re  Warner's  S.  F.,  17  Ch.  D.  711,  a  case  under 
the  Settled  Estates  Act,  1877,  but  to  which  the  same  principle 
seems  to  apply.) 

It  would  seem  that,  on  a  sale  of  settled  land  to  the  tenant  for 
life,  under  S.  L.  Act,  1890,  s.  12,  p.  334:,posty  the  trustees  are  the 
proper  persons  to  execute  the  conveyance. 

(i.)  All  estates,  interests,  and  charges  having 
priority  to  the  settlement ;  and 

These  expressions  will  probably  be  held  to  include,  and  to  pro- 
tect, the  rights  of  the  lord  of  the  manor  with  regard  to  copyholds 
comprised  in  a  settlement ;  though  such  rights  are  more  properly 
said  to  be  **  paramount  to  "  the  settlement  than  to  "  have  priority 
to  "  it.  This  point  is  of  importance  chiefly  in  reference  to  the 
powers  of  leasing  given  by  the  Act. 

Charges  created  under  a  general  power  of  appointment  ai^e  not, 
for  this  puipose,  charges  havini^  priority  over  a  settlement  derived 
out  of  a  fee  simple  arising  under  the  barring  of  an  estate  tail 
created  by  a  subsequent  deed  executed  in  exercise  of  the  same 
power.  {Re  3Iarq,  of  Ailesbury  and  Ld,  Iveagh,  1 893,  2  Ch.  345  ; 
approved  in  Re  Mundy  and  Riper,  1899,  1  Ch.  275.) 

(ii.)  All  such  other,  if  any,  estates,  interests,  and 
charges  as  have  been  conveyed  or  created 
for  securing  money  actually  raised  at  the 
date  of  the  deed ;  and 

This  seems  to  refer  to  and  include — 

(1)  Mortgages  made  by  virtue  of  s.  18  or  s.  47  of  the  present 
Act,  or  S.  L.  Act,  1890,  s.  11. 
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S.  L.  A.  1882,       (2)  Mortgaires  made  by  trustees,  or  othera,  under  any  power  to 
Sect.  20.  mortgage  contained  in  the  settlement. 

Such  powers,  if  designed  to  raise  money  for  any  pur- 
pose other  than  those  speci6ed  in  s.  18  and  s.  47  of  the 
present  Act,  or  S.  L.  Act,  1890,  s.  11,  would  not  be 
powers  "  exerciseable  for  any  purpose  provided  for  in 
this  Act,"  and  therefore  the  consent  of  the  tenant  for 
life  seems  not  to  be  necessary  to  their  exercise  by  virtue 
of  s.  5(5,  sub-8.  (2),  p.  297,  post,    (See  note  thereon.) 

(3)  Charges  made  by  virtue  of  any  of  the  Acts  referred  to  in  the 

note  on  s.  18,  p.  282,  ante. 

(4)  Sums  of  money  actually  raised  by  way  of  portions  under  any 

power  in  that  behalf  contained  in  the  settlement,  and 
charges  for  securing  the  same. 

The  effect  of  the  sub-section  is  that  mortgagees  who  have 
actually  lent  their  money  on  the  security  of  the  land  are  regarded  as 
strangers  to  the  settlement,  and  are  not  to  have  the  security  which 
they  bargained  for  on  the  land  itself  transferred  to  the  purchase- 
money  at  the  will  of  the  tenant  for  life.  {Re  Mundy  mid  Roper* s 
Contract,  1899, 1  Ch.  275.) 

Portions  directed  to  be  raised,  but  not  actually  raised  at  the 
date  of  the  deed,  and  also  rights  of  jointure,  are  defeated  by  the 
conveyance  of  the  tenant  for  life.  The  claims  so  defeated  will 
still  remain  valid  as  against  all  capital  moneys  arising  by  the 
exercise  of  the  powers  ;  which,  therefore,  cannot  be  applied  under 
8.  21,jww/,  in  such  a  way  as  to  prejudice  such  claims. 

Trustees  of  the  settlement  for  purposes  of  the  Act  are  not 
necessary  parties,  unless  to  any  assurance,  where  their  consent  is 
necessary,  by  virtue  of  S.  L.  Act,  1890,  s.  10,  p.  331,  ;w«/.  But 
in  cases  where  the  purchase-money  is  not  intended  to  be  paid  into 
Court,  they  should  be  made  parties  in  order  to  obtain  their  receipt 
in  the  deed. 

(iii.)  All  leases  and  grants  at  fee-farm  rents  or 
otherwise,   and   all   grants  of  easements, 
rights  of  common,  or  other  rights  or  privi- 
leges granted  or  made  for  value  in  money 
or   money's  worth,  or   agreed   so   to   be, 
before  the  date  of  the  deed,  by  the  tenant 
for  life,  or  by  any  of  his  predecessors  in 
title,  or  by  any  trustees  for  him  or  them, 
under  the  settlement  or  under  any  statu- 
tory power,  or  being  otherwise  binding  on 
the  successors  in  title  of  the  tenant  for  life. 
(3.)  In  case  of   a  deed  relating  to  copyhold   or 
customary  land,  it  is  sufficient   that  the  deed   be 
entered  on  the  court  rolls  of  the  manor,  and  the 
steward  is  hereby  required  on  production  to  him  of 
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the  deefl  to  make  the  proper  entry ;  and  on  that  8.  l.  a.  isss, 
production,  and  on  payment  of  customary  fines,  ^^^^'  ^ 
fees,  and  other  dues  or  payments,  any  person  whose 
title  under  the  deed  requires  to  be  perfected  by 
admittance  shall  be  admitted  accordingly ;  but  if 
the  steward  so  requires,  there  shall  also  be  produced 
to  him  so  much  of  the  settlement  as  may  be  neces- 
sary to  show  the  title  of  the  person  executing  the 
deed  ;  and  the  same  may,  if  the  steward  thinks  fit, 
be  also  entered  on  the  court  rolls. 

If  copyholds  are  devised  to  trustees  in  settlement,  and  the 
tenant  for  life  sells  under  the  Act  before  the  trustees  are  admitted, 
the  purchaser  is  only  bound  to  pay  one  fine.  (Re  Naylor  and 
Spendlay  34  Ch.  D.  217.)  In  that  case  the  lord  was  not  entitled 
(having,  it  seems,  omitted  to  make  the  customary  proclamations) 
to  seize  qtiomqvs  for  want  of  a  tenant ;  and  the  decision  might 
not  apply  where  the  lord  is  entitled  to  seize  at  the  time  of  the 
sale. 


VI. — Investment  or  other  Application  of  Capital 
Trust  Money. 

21.  Capital  money  arising  under  this  Act,  sub-      sect.  si. 
ject  to  payment  of  claims  properly  payable  thereout,  Capital  money 
and  to  application  thereof  for  any  special  authorized  Jll!f^^^; 
object  for  which  the  same  was  raised,  shall,  when  &c.  by  trustee* 
received,  be  invested  or  otherwise  applied  wholly  in  °^^^^* 
one,  or  partly  in  one  and  partly  in  another  or  others, 
of  the  following  modes  (namely) : 

See  also  the  Agricultural  Holdings  (England)  Act,  46  &  47  Vict, 
c.  61,  8.  29,  Agricultoral  Holdings  Act,  1900,  s.  8,  Appendix  II., 
pott 

By  the  Finance  Act,  1894,  57  &  68  Vict.  c.  80,  s.  9,  sub-s.  (7), 
money  arising  from  the  sale  of  property  comprised  in  a  settlement, 
or  held  upon  trust  to  lay  out  upon  the  trusts  of  a  settlement, 
and  capital  money  arising  under  the  S.  L.  Act,  may  be  expended 
in  paying  estate  duty  in  respect  of  property  comprised  in  the 
settlement  and  held  upon  the  same  trusts. 

Money  directed  by  a  will  to  be  laid  out  in  the  purchase  of  land 
to  be  settled  in  strict  settlement,  can  be  invested  as  capital  money 
arising  under  the  Act.  {Re  Mackenzie,  23  Ch.  D.  750  ;  see  also 
Re  Tennant,  40  Ch.  D.  594.)  These  cases  were  approved  by 
C.  A.  in  Re  Mypdi/a  S.  K,  1891,  1  Ch.  399. 

The  words,  '*  subject  ...  to  application  thereof  for  any  special 
authorized  object  for  which  the  same  was  raised,"  seem  to  refer 
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8.  L.  A.  1882,  to  8.  18,  p.  232,  ante,  and  S.  L.  Act,  1890,  s.  11,  p.  338*  post,  and 
8ect.  21.  to  imply  that  money  raised  under  those  sections  cannot  be  invested 
under  this. 

The  Court  has  no  jurisdiction  to  order  capital  moneys  to  be 
paid  to  persons  residing  abroad,  even  though  all  the  beneficiaries 
are  domiciled  in  a  foreign  country.  (Re  Lloyd,  Edwards  v.  Lloyd, 
W.  N.  1886,  p.  37  ;  54  L.  T.  643.) 

In  Rcrund  v.  7'urmr,  W.  N.  1889,  p.  38,  60  L.  T.  379,  Kay,  J., 
refused  to  permit  a  charge  to  be  created  upon  the  purchase-money 
to  be  paid  under  a  contract  for  the  sale  of  agricultural  land,  for 
the  purpose  of  working  the  farm  pending  completion. 

Trustees  in  whom  the  legal  estate  in  fee  simple  is  vested,  are 
"owners"  within  the  meaning  of  the  Public  Health  Act,  1848, 
which  is  in  this  respect  identical  with  the  Act  of  1875  ;  and  they 
may  apply  capital  moneys  in  payment  of  expnses  incurred  under 
the  said  Acts,  notwithstanding  a  direction  that  the  tenant  for  life 
shall  keep  the  property  in  good  repair.  (Re  Barney,  Harrison  v. 
Barney,  1894,  3  Ch.  562.) 

A  direction  that  accumulations  of  income  of  leaseholds  shall 
become  capital  moneys  of  a  settlement  of  realty,  is  not  a  direction 
to  accumulate  for  the  purchase  of  land  only,  and,  therefore,  is  not 
within  the  Accumulations  Act,  1892,  s.  1.  {Re  Banson,  Bell  v. 
Danson,  The  Reports,  Vol.  XIIL,  p.  633.) 

(i.)  In  investment  on  Government  securities,  or 
on  other  securities  on  which  the  trustees 
of  the  settlement  are  by  the  settlement  or 
by  law  authorized  to  invest  trust  money  of 
the  settlement,  or  on  the  security  of  the 
bonds,  mortgages,  or  debentures,  or  in  the 
purchase  of  the  debenture  stock,  of  any 
railway  company  in  Great  Britain  or  Ire- 
land incorporated  by  special  Act  of  Parlia- 
ment, and  having  for  ten  years  next  before 
the  date  of  investment  paid  a  dividend  on 
its  ordinary  stock  or  shares,  with  power  to 
vary  the  investment  into  or  for  any  other 
such  securities : 

For  investments  now  permitted  by  law  to  trustees,  see  the 
Trustee  Act,  1893,  ss.  1 — 7,  post, 

(ii.)  In  discharge,  purchase  or  redemption  of 
incumbrances  affecting  the  inheritance  of 
the  settled  land,  or  other  the  whole  estate 
the  subject  of  the  settlement*  or  of  land- 
tax    rent-charge  in  lieu  of   tithe,  Crown 
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rent,  chief  rent,  or  quit  rent,  charged  on  ».  l.  a.  1882, 
or  payable  out  of  the  settled  land  : .  jiect^sJL 

Under  S.  L.  Act,  1890,  8.  11,  p.  333,  post,  money  may  now  be 
raised  by  mortgage  for  the  discharge  of  incumbrances. 

The  power  to  redeem  mortgages  is  restricted  to  such  mortgages 
as  aflFect  the  whole  estate  in  the  mortgaged  land  the  subject  of 
the  settlement.  But  a  mortgage  over  one  part  may  be  discharged 
out  of  moneys  arising  from  another  part,  both  parts  being  subject 
to  the  same  limitations.  (Re  Ghaytor's  S,  E,  Act,  25  Ch.  D.  651 ; 
Re  NavaUy  ike.  Rway,  Go,  21  L.  R.  Ir.  869.)  And  the  words 
"  affecting  .  .  .  the  whole  estate,"  seem  not  to  import  of  necessity 
that  such  whole  estate  is  vested  in  the  mortgagee  ;  but  onlv  that 
it  may  be  such  as  not  by  its  nature  to  prejudice  the  rights  of 
successive  claimants  under  the  limitations  ;  and  for  this  purpose 
a  mortgage  created  by  a  long  term  is  equivalent  to  a  mortgage  in 
fee.  {Re  Fretven,  F,  v.  James,  38  Ch.  D.  383.)  If  the  remainders 
upon  the  life  estate  are  diverse,  they  give  rise  to  diverse  settle- 
ments ;  and  moneys  arising  from  lands  comprised  in  one  of  such 
settlements  cannot  be  applied  in  discharge  of  incumbrances 
affecting  lands  comprised  in  another.  But  in  certain  cases, 
where  the  limitations  were  not  absolutely  identical  they  have  been 
held  to  create  only  one  settlement,  so  far  as  the  present  purpose 
is  concerned  ;  see  Re  Ld.  Stamford's  S.  E.^  43  Ch.  D.  M  \  Re 
Mundtfs  S.  E.,  1891, 1  Ch.  399  ;  Re  Byng's  S.  E.,  1892,  2  Ch.  219  ; 
Rs  Freme,  F.  v.  Logan,  1894,  1  Ch.  1  ;  cited  in  note  to  s.  2, 
sab-s.  (1),  p.  198,  ante.  And  where  land  in  Ireland  and  land  in 
England  are  comprised  in  the  same  settlement,  the  capital  moneys 
arising  from  the  sale  of  land  in  Ireland,  may  be  applied  in  payment 
of  improvements  to  the  land  in  England.  Re  Eyre  Coote,  Ooofe 
V.  Gadogany  W.  N.,  1899,  222.) 

The  word  incumbrance  in  this  sub-section  did  not  include 
terminable  charges,  even  though  created  for  purposes  coming 
within  the  scope  of  the  present  Act  (Re  KnatchhulFs  &  E.,  29 
Ch.  D.  588.)  But  see  now  S.  L.  Act,  1887,  s.  1,  p.  325,  post,  and 
note  thereon.  Incumbrance  in  s.  5  of  the  S.  L.  A.,  1882,  includes 
terminable  rent-charges  for  the  purposes  of  that  section  :  see  ante, 
p.  214. 

A  tenant  for  life  may  direct  capital  moneys  to  be  applied  in 
discharge  of  incumbrances,  although  his  life  estate  is  subject  to  a 
term  created  by  the  settlor  for  this  purpose,  provided  the  Court  is 
satisfied  that  he  is  acting  honestly  in  the  interest  of  all  parties. 
{Re  Richardson,  Richardson  v.  R.,  1900,  2  Ch.  778.) 

Capital  moneys  may  under  this  sub-section  be  applied  in 
redemption  of  a  perpetual  annuity  charged  upon  impropriate  tithes, 
which,  subject  to  the  annuity,  are  comprised  in  a  settlement.  {Re 
Esdaile,  E.  v.  E.,  W.  N.  1886,  p.  47  ;  54  L.  T.  637.) 

It  has  been  decided  by  the  C.  A.  that  capital  moneys  arising  by 
the  sale  of  quaai-heirlooms,  sold  under  s.  37,  p.  274,  post,  may  be 
applied  nnder  tliis  sub-section,  at  the  request  of  the  tenant  for 
life,  in  discharge  of  incumbrances.     {Re  Duke  of  Marlborough^ s 
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B.  L.  A.  1882,  SettmL  Marlbro.  v.  MarjmHhankSy  32  Ch.  D.  1.)     Such  application 
8ect.  21.       Beems  to  be  prejudicial  to  a  tenant  in  tail  in  remainder,  in  whom 
~  the  chattels,  if  unsold,  would  vest  absolutely  upon  his  attaining 

twenty-one. 

(iii.)  In  payment  for  any  improvement  authorized 
by  this  Act : 

See  8.  25,  p.  25()j  posty  and  s.  22,  sub-s.  (2),  p.  246,  po9t^  and 
notes  thereon. 

See  also  S.  L.  Act,  1887,  s.  2,  p.  826,  post,  S.  L.  Act,  1890,  s.  15^ 
p.  386,7?(?s/,  and  ibid,  s.  18,  p.  385,  post 

(iv.)  In  payment  for  equality  of  exchange  or 
partition  of  settled  land  : 

(v.)  In  purchase  of  the  seignory  of  any  part  of 
the  settled  land,  being  freehold  land,  or  in 
purchase  of  the  fee  simple  of  any  part  of  the 
settled  land,  being  copyhold  or  customary 
land : 

On  the  meaning  of  "  seignory,"  see  note  on  s.  8,  sub-s.  (ii.)» 
p.  210,  ante. 

This  sub-section  authorizes  the  redemption  of  quit  rents  properly 
so  called,  being  rent  service  reserved  upon  a  grant  in  fee  simple 
made  before  the  statute  Quia  Emptores.  It  also  confers  by  impli- 
cation a  power  to  enfranchise  copyholds,  when  the  copyhold  interest 
is  comprised  in  the  settlement. 

(vi.)  In  purchase  of  the  reversion  or  freehold  in 
fee  of  any  part  of  the  settled  land,  being^ 
leasehold  land  held  for  years,  or  life,  or 
years  determinable  on  life : 

In  some  cases  purchases  made  under  this  sub-section  are  likely 
to  be  more  beneficial  to  the  remainderman  than  to  the  tenant 
for  life.  Leaseholds,  when  comprised  in  strict  settlements,  are 
commonly  settled  by  means  of  trusts,  to  go,  as  nearly  as  may  be,. 
according  to  the  uses  previously  declared  of  freeholds ;  but  by  will 
the  legal  estate  may  be  vested  in  a  tenant  for  life  with  a  quasi- 
remainder  over  ;  see  note  on  Conv.  Act,  1881,  s.  65,  p.  155,  ante^ 
In  the  former  case  the  remainderman  commonly  is,  and  in  the 
latter  case  he  may  be,  a  tenant  in  tail.  In  the  event  of  his 
interest  becoming  an  absolutely  vested  interest  before  the  expira- 
tion of  the  term,  such  tenant  in  tail  will  be  absolutely  entitl^  to 
the  whole  residue.  To  merge  this  term  in  the  reversion  wonld 
therefore  alter  the  rights  of  the  parties.  In  the  case  of  an 
infant  or  lunatic  tenant  in  tail  taking  a  vested  interest,  and  in 
any  other  cases  where  the  entail  cannot  be  barred  by  the  tenant 
in  tail,  the  alteration  would  be  practically  important,  but  not 
where  the  tenant  in  tail  can  bar  tne  entail  as  easily  as  he  might 
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dispose  of  the  term.     If  the  tenant  in  tail  should  die  under  age,  8.  L.  A.  1882^ 
the  term  would  belong  absolutely  to  his  estate,  while  the  estate       Sect.  21. 
tail  in  the  reversion  upon  the  term  would  descend  to  the  heir  (if 
any)  in  tail,  or  to  the  next  remainderman,  or  the  reversioner,  upon 
the  estate  tail. 

In  cases  where  the  trusts  of  settled  leaseholds  are  such  as  will 
correspond  with  the  uses  of  freeholds,  also  comprised  in  the  settle- 
ment, "  as  nearly  as  the  different  tenure  and  rules  of  law  will 
allow,"  it  is  a  plausible  suggestion,  that  the  trust  will  best  be  com- 
plied with  by  not  keeping  the  term  on  foot ;  because  the  difference 
which  might  occur  in  the  modes  of  devolution  seems  to  be  due 
not  to  the  intention  of  the  parties  but  to  rules  of  law  which  the 
parties  were  unable  to  contest  and  which  they  sought  to  control 
as  far  as  their  power  went.  But  the  question  is  not  concerned 
solely  with  the  intention  of  the  parties  at  the  date  of  the  settle- 
ment, to  the  exclusion  of  the  actual  rights  of  the  parties  at  the 
date  of  the  purchase. 

The  Act  gives  no  express  authority  to  the  trustees  or  the  Court 
to  adjust  the  rights  of  parties  on  the  purchase  of  a  reversion.  As 
to  sales  of  reversions,  see  s.  34,  p.  268,  jw?«/. 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of 
copyhold  or  customary  land,  or  of  lease- 
hold land  held  for  sixty  years  or  more 
unexpired  at  the  time  of  purchase,  subject 
or  not  to  any  exception  or  reservation  of 
or  in  respect  of  mines  or  minerals  therein, 
or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or  minerals 
therein,  or  in  other  land  : 

"  Land "  in  this  sub-section  does  not  include  an  equity  of 
redemption.     {Re  Badnor's  S,  K,  W.  N.  1898,  p.  174.) 

It  is  conceived  that,  on  a  purchase  of  leaseholds,  the  tenant  for 
life  is  generally  entitled  to  the  whole  income.  The  decision  in 
Re  Bowyer's  JS.  E,y  W.  N.  1892,  p.  48,  seems  to  have  depended 
upon  the  fact  that  the  purchase-moneys  were  the  proceeds  of  the 
sale  of  a  reversion,  not  that  the  things  purchased  were  leasehold. 
(See  note  on  s.  84,  p.  270,  jfH)sL) 

Where  money  is  authorized  by  an  Act  of  Parliament,  such  as 
the  Lands  Clauses  Act,  the  Settled  Estates  Act,  or  a  private  Act, 
or  by  a  settlement,  to  be  laid  out  in  the  purchase  of  land,  it  has 
been  held  in  a  long  series  of  cases  that  such  money  mav  be  applied 
m  the  erection  of  new  buildings  (see  Re  Barringion  s  SettmL,  1 
J.  &  H.  142  ;  Re  Newman's  S.  K,  L.  R.  9  Ch.  681  ;  Drake  v. 
Trefusis,  L.  R.  10  Ch.  364 ;  Re  Speer's  Trusts,  3  Ch.  D.  262  ; 
Re  Ly turn's  S.  E.,  W.  N.  1884,  p.  193) ;  but  not  in  permanent 
improvements  {Drake  v.  TrefusiSy  sujrra).  In  Re  Newman* s  S.  E,, 
supra^  Hellish,  L.J.,  though  consenting  to  follow  the  course  of 
authority,  doubted  its  propriety.      The  elaborate  directions  of 

C.  R 
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8.  L.  A.  1882,  the  present  Act,  which  include  powers  to  erect  certain  kinds 
Sect.  21.       of  buildings  (s.  25,  at  p.  254,  ])08t),  seem  to  make  any  such 
further  extension  inappropriate  ;  and  see  Re  Ld.  GerarcTs  S.  E,, 
1893,   3   Ch.   252.      The   Settled  Estates  Act,   1877,  and  (as 
regards  the  building  or  improvement  of  a  mansion  house)  the 
Limited  Owners'  Residences  Act  (1870),  33  &  34  Vict.  c.  56,  and 
the  Limited  Owners'  Residences  Act  (1870)  Amendment  Act,  1871, 
34  &  35  Vict.  c.  84,  will  be  available  for  such  purposes.     The  two 
last-mentioned  Acts  are  to  be  construed  as  one  with  the  Improve- 
ment of  Land  Act,  1864,  27  &  28  Vict.  c.  114.    Sect.  3  of  34  &  35 
Vict.  c.  84,  defines  improvements  of  this  nature,  and  is  as  follows : — 
34  &  35  Vict.        "  The  erection  of  a  mansion  house  and  such  other  usual  and 
«.  84, 8.  8.  necessary  buildings,  outhouses,  and  offices  as  are  commonly 

appurtenant  thereto  and  held  and  enjoyed  therewith,  and 
the  completion  of  any  mansion  house  and  such  appurtenances 
as  aforesaid,  and  the  improvement  of  and  addition  to  any 
mansion  house  and  such  appurtenances  as  aforesaid  already 
erected,  and  the  improvement  of  and  addition  to  any  house 
which  is  capable  of  being  converted  into  a  mansion  house 
suitable  to  the  estate  on  which  the  same  stands,  so  as  such 
improvement  and  addition  be  of  a  permanent  nature,  provided 
that  every  such  mansion  house  so  erected  or  enlarged  or 
converted  is  suitable  to  the  estate  on  which  it  stands  as  a 
residence  for  the  owner  of  such  estate,  shall  be  improvements 
within  the  meaning  of  the  'Improvement  of  Land  Act,  1864,' 
and  may,  subject  to  the  provisions  of  the  recited  Act,  be 
charged  upon  such  estate." 
In  33  &  34  Vict.  c.  56,  s.  4,  two  years'  rental  of  the  estate  is 
prescribed  as  the  limit  to  what  may  be  spent  for  these  purposes. 
"  Rental "  means  the  rental  of  the  whole  estate  comprised  in  the 
settlement.     {Re  Dunn's  S,  K,  W.  N.  1877,  p.  39.) 

In  Frith  y.  Cameron,  L.  R.  12  Eq.  169,  trustees  were,  under 
the  general  jurisdiction  of  the  Court,  authorized  to  raise  money 
by  mortgage  and  employ,  it  in  rebuilding  a  mansion  house  upon  a 
new  site ;  the  tenant  in  tail  in  remainder  being  an  infant,  the  need 
.  for  rebuilding  being  urgent,  and  proof  being  given  that  the  result 
would  be  to  increase  the  value  of  the  whole  property  by  at  least 
as  much  as  the  cost.  This  jurisdiction  should  be  restricted  to 
what  may  be  called  "actual  salvage"  of  an  infant's  property.  {Re 
Jackson,  J.  v.  Talbot,  21  Ch.  D.  786  ;  Re  Montagu,  DerbisMre  v, 
Montagu,  1897,  2  Ch.  8.) 

By  S.  L.  Act,  1890,  s.  13,  sub-s.  (iv.),  capital  money  not 
exceeding  a  half  year's  rental  may  now  be  expenaed  in  rebuilding 
the  principal  mansion  house  ;  which  seems  to  mean,  half  the  total 
rental  of  the  lands  comprised  in  the  settlement,  not  only  of  the 
particular  estate  upon  which  the  mansion  house  stands.  (Zrf. 
Gerard's  S.  E,,  1893,  3  Ch.  252.) 

The  expnse  of  erecting:  stables  for  the  mansion  house  has  been 
disallowed.    (Re  E.  of  Lishunis's  S.  E.,  W.  N.  1901,  p.  91.) 

On  the  conveyance  by  limited  owners  of  sites  for  places  of 
religious  worship  and  burial  places,  see  the  Places  of  Worship  Sites 
Act,  1873,  36  &  37  Vict.  c.  50,  and  45  &  46  Vict.  c.  21. 
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In  the  case  of  capital  money  arising  from   land  subject  to  a  8.  L.  A.  1882, 
trust  for  sale,  &c.,  which  is  made  settled  land  by  s.  68,  p.  310,      ^««t.  21. 
j(fost,  restrictions  are  imposed  upon  its  investment  in  land.     See 
sub-s.  (2),  (ii.),  of  that  section. 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a 
term  of  sixty  years  or  more,  of  mines  and 
minerals  convenient  to  be  held  or  vsrorked 
with  the  settled  land,  or  of  any  easement, 
right,  or  privilege  convenient  to  be  held 
with  the  settled  land  for  mining  or  other 
purposes  : 

(ix.)  In  payment  to  any  person  becoming  abso- 
lutely entitled  or  empowered  to  give  an 
absolute  discharge : 

Purchase-money  of  land  sold  which  is  in  Court  under  the  Lands 
Clauses  Act  remains  unconverted.  A  tenant  in  tail  thereof  is  not 
entitled  to  such  money  without  executing  a  disentailing  deed. 
{Re  Reynolds,  3  Ch.  D.  61.)  The  same  rule  applies  with  regard 
to  the  present  Act.    (See  s.  22,  sub-s.  (5),  p.  247,  post,) 

Only  absolute  owners,  as  distinguished  from  limited  owners  and 
owners  having  defeasible  interests,  can  elect  upon  questions  of 
conversion.    (Sisson  v.  GileSy  3  De  6.  J.  &  S.  614.) 

"Where  there  is  no  person  beneficially  entitled  to  purchase-money 
in  the  hands  of  trustees,  it  is  bona  vacantia  and  belongs  to  the 
Orown.    {Re  Bond,  Fanes  v.  Attorney-General,  1901,  1  Ch.  15.) 

In  the  case  of  any  woman  married  before  the  Ist  January,  1883, 
and  whose  title  accrued  before  that  date,  if  the  married  woman, 
being  absolutely  entitled,  should  elect  to  take  the  money  as 
personalty,  it  would,  subject  to  any  settlement  or  equity  to  a 
settlement,  be  payable  to  her  husband.  If  the  money  should  be 
in  Court,  her  election  must  be  testified  by  separate  examination 
iStandering  v.  Hall,  11  Ch.  D.  652 ;  Re  Robins'  Estate,  W.  N. 
1879,  p.  95)  ;  unless  the  amount  is  under  200/.  {Wallace  v. 
/greenwood,  16  Ch.  D.  362.) 

The  words  "  or  empowered  to  give  an  absolute  discharge,"  seem 
to  incorporate  the  doctrine  of  Re  EobsorCs  Trusts,  7  Ch.  D.  708  ; 
namely,  that  money  paid  into  Court  under  the  Lands  Clauses  Act 
may  l>e  paid  out  to  trustees  of  a  settlement  as  being  absolutely 
entitled ;  and  to  allow  payment  to  the  trustees,  if  they  come 
within  the  definition  of  trustees  for  purposes  of  the  Act. 
This  power,  however,  is  discretionary  on  the  part  of  the  Court. 
<See  Re  Smith,  40  Ch.  I).  886.)  If  necessary,  trustees  will  be 
appointed  for  the  purposes  of  the  Act,  and  the  money  will,  at 
the  request  of  the  tenant  for  life,  be  ordered  to  be  paid  to  them. 
iRe  WrigMs  IVusts,  24  Ch.  D.  662  ;  Re  Harrows  Tritsts,  ibid. 
717  ;  Re  WootUm's  Estate,  W.  N.  1890,  p.  158.)  Now  by  S.  L. 
Act,  1890,  8. 14,  p.  336,  post,  the  Court  is  expressly  empowered 
to  order  capital  moneys  in  Court  to  be  paid  out  to  the  trustees  ; 
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8.  L.  A.  1882,  but  it  is  conceived  that,  as  regards  capital  moneys  paid  in  by  the 
8eot.21.       direction  of  the  tenant  for  life,  they  cannot  be  paid  out  without 
'  '   his  consent,  because  otherwise  his  option  under  s.  22,  sub-s.  (1),. 

p.  245,  post,  would  be  nugatory. 

A  payment  into  Court  to  the  credit  of  a  lunatic  who  is  absolutely 
entitled,  will  not  operate  to  effect  a  conversion,  because  the 
lunatic  himself  cannot  elect.  {Re  Barker,  17  Ch.  D.  241  ;  Re  Freer, 
F.  V.  F.  22  Ch.  D.  622.) 

(x.)  In  payment  of  costs,  charges,  and  expenses 
of  or  incidental  to  the  exercise  of  any  of 
the  powers,  or  the  execution  of  any  of  the 
provisions,  of  this  Act. 

Costs  may  also,  by  direction  of  the  Court,  be  paid  out  of  monev 
raised  by  mortgage.  (See  s.  47,  p.  288,  post.  And  as  to  the 
Court's  discretion,  see  s.  46,  sub-s.  (6),  p.  280,  ;ws^.) 

A  tenant  for  life,  an  action  against  whom,  undertaken  for  the 
purpose  of  restraining  him  from  exercising  his  statutory  powers, 
has  been  dismissed  with  costs,  is  entitled  out  of  capital  moneys 
to  his  extra  costs  of  so  much  of  the  action  as  relates  to  bis 
exercise  of  the  powers.  {Re  LletvelHn,  LI,  v.  Williams,  37  Ch.  D. 
317.) 

Costs  and  expenses  properly  incurred  by  tenant  for  life  in  an 
attempted,  but  partially  unsuccessful,  sale,  are  payable  out  of 
capital  moneys.    {Re  Smith's  S.  E,,  1891,  3  Ch.  65.) 

If  the  tenant  for  life  consists  of  moi-e  than  one  person,  each  is 
entitled  to  be  represented  by  a  separate  solicitor  in  completing  a 
sale  made  under  the  Act,  and  to  have  his  separate  costs  out  of  the 
purchase-money.     {Smith  v.  Lancaster,  1894,  8  Ch.  439.) 

An  intention  to  deal  with  certain  portions  of  an  estate  will  not 
enable  a  tenant  for  life  to  obtain,  out  of  capital  moneys,  payment 
of  the  costs  of  making  an  elaborate  survey  of  the  whole  estate. 
{Re  Eyton's  S.  E.,  W.  N.  1888,  p.  254.) 

The  charges  of  an  estate  agent  in  respect  of  commission  for 
letting  various  portions  of  the  estate  on  building  leases,  are 
payable  out  of  capital  money  under  sub-s.  (10).  {Re  Maryan 
Wilson's  S.  E„  1901,  1  Ch.  934.) 

As  to  the  form  of  order  for  payment  of  costs  of  sale,  see  Re 
Rudd,  W.  N.  1887,  p.  251. 

The  costs  of  obtaining  the  consent  of  the  tenant  for  life's 
mortgagee  of  his  life  estate,  are  not  costs  incidental  to  the 
exercise  of  his  statutory  powers,  and  in  general  ought  not  to  be 
allowed  out  of  the  capital  moneys  produced  by  a  sale.  {Cardigan 
V.  Curzon-Howe,  No.  2,  41  Ch.  D.  875.)  See  also  as  to  costs  of 
mortgagees  of  a  life  estate,  Sebright  y,  Thornton.,  W.  N.  1885, 
p.  176. 

As  to  costs  of  applications  under  this  Act,  where  the  estate  is 
being  administered  by  the  Court,  see  Golyer  v.  Ferguson,  82  L.  T^ 
Newsp.  138. 

If  trustees,  instead  of  appearing  as  parties  assisting  the  Court 
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by  checking  the  party  makiDg  an  application  as  to  improvements  s.  L.  A.  1888, 
under  s.  25,  simply  concur  in  the  application,  they  may  fail  to      8Mt  21. 
obtain  their  costs  out  of  the  estate.     (See  Re  Broadwater  Estate, 
33  W.  R.  738.) 

(xi.)  In  any  other  mode  in  which  money  produced 
by  the  exercise  of  a  power  of  sale  in  the 
settlement  is  applicable  thereunder. 

The  settlor  may  increase,  but  cannot  diminish,  these  modes  of 
applying  capital. 

The  Agricultural  Holdings  (England)  Act,  1883,  46  &  47  Vict, 
c  Gl,  s.  29,  clause  6,  as  extended  by  the  Agricultural  Holdings 
Act,  1900,  s.  3,  G3  &  64  Vict.  c.  50,  provides  that  capital  money 
may  be  applied  for  certain  purposes  of  that  Act.  The  sections 
ana  the  schedules  therein  referred  to  are  printed  App.  IL,  post. 

As  to  the  exercise  of  concurrent  powers,  see  s.  56,  and  note 
thereon,  at  p.  298,  post  If  the  money  ha^  been  raised  by  the 
exercise  of  a  power  conferred  by  the  settlement,  it  may  be  laid 
out  without  the  formalities  prescribed  by  s.  26,  p.  2b6yposf;  but 
not  if  it  has  been  raised  by  the  exercise  of  a  statutory  power. 

In  the  present  state  of  agricultural  depression,  it  sometimes 
happens  that  settled  land  is  in  danger  of  going  altogether  out  of 
cultivation,  without  expenditure  which  the  tenant  for  life  is 
unable  or  unwilling  to  make  out  of  income.  In  such  cases  the 
Court  has  sometimes  made  orders  in  Chambers,  allowing  capital 
money  to  be  applied  for  the  purpose.  Such  an  order  was  made 
1st  August,  1893,  on  a  summons  intituled  Eo  HamoniVs  Estate, 
Bamond  v.  Currey,  1893,  H.  No.  2584. 

22. — (1.)  Capital  money  arising  under  this  Act      sect.  22. 
shall,  in  order  to  its  being  invested  or  applied  as  ^g^^^J*^°® 
aforesaid,  be  paid    either  to  the  trustees   of    the  ii^v^^^t, 
settlement  or  into  Court,  at  the  option  of  the  tenant  ^J^^^m*  of 
for   life,    and  shall  be  invested  or  applied  by  the  securities,  &c 
trustees,  or  under  the  direction  of  the  Court,  as  the 
case  may  be,  accordingly. 

For  provisions  relating  to  the  payment  of  money  into  Court 
nnder  this  section,  see  the  S.  L.  Act  Rules,  1882,  rr.  10-:-14, 
App.  I.,  post. 

Formerly,  if  the  tenant  for  life  had  exercised  his  option  by 
directing,  or  even  only  consenting  to,  payment  into  Court,  the 
money  must  have  remained  there,  and  could  not  be  paid  out  to 
the  trustees  on  his  petition.  (Cookes  v.  C,  34  Ch.  D.  498.)  But 
see  now  S.  L.  Act,  1890,  s.  14,  p.  336,jtw«/. 

Here  "  trustees  of  the  settlement "  appears  to  mean  trustees  for 
purposes  of  the  Act. 

In  Hatten  v.  Russelly  38  Ch.  D.  334,  Kay,  J.,  seems  to  have 
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B.  L.  A.  1882,  held  that,  though  there  most  be  trustees  at  the  time  of  the  exe- 
Sect.  22.  cution  of  the  conveyance,  this  is  not  because  the  purchaser  is  in 
any  way  concerned  about  notices  under  s.  45,  but  because  other- 
wise the  tenant  for  life  could  not  be  said  to  exercise  an  option, 
and  therefore  there  would  be  no  means  of  obtaining  a  vah'd 
discharge  for  the  purchase-money. 

And  it  is  now  decided  that  s.  22  presupposes  the  existence  of 
trustees  ;  consequently,  where  no  trustees  exist,  the  purchaser 
cannot  be  required  to  pay  the  purchase-money  into  Court.  (Be 
Fisher  and  Grazehrooh,  1898, 2  Ch.  G60.)  But  a  purchaser  paying 
his  purchase-money  into  Court  in  ignorance  of  the  fact  that  there 
are  no  trustees,  will  get  a  good  title.    {S,  C.) 

(2.)  The  investment  or  other  application  by  the 
trustees  shall  be  made  according  to  the  direction  of 
the  tenant  for  life,  and  in  default  thereof,  according 
to  the  discretion  of  the  trustees,  but  in  the  last- 
mentioned  case  .  subject  to  any  consent  required  or 
direction  given  by  the  settlement  with  respect  to 
the  investment  or  other  application  by  the  trustees 
of  trust  money  of  the  settlement ;  and  any  invest- 
ment shall  be  in  the  names  or  under  the  control  of 
the  trustees. 

The  direction  of  the  tenant  for  life,  if  given  in  good  faith,  cannot 
be  controlled  by  the  trustees  or  the  Court.  {Re  Ld.  Coleridge's 
Settmt,  1895,  2  Ch.  704.) 

Although  the  trustees  are  bound  to  obey  the  directions  of  the 
tenant  for  life,  it  seems  that  they  must  see  that  the  money  is 
applied  in  some  way  prescribed  by  the  Act.  Sects.  41  and  42, 
p.  281  and  p.  282,  'posX  do  not  excuse  them  from  this  duty.  As 
to  how  far  they  must  see  to  the  carrying  out  of  authorized 
improvements,  see  s.  26,  p.  255,  post. 

If  under  the  settlement  the  trustees  have  power  to  effect  repairs 
and  improvements  out  of  income,  this  will  not  of  itself  prevent 
the  application  of  capital  moneys  in  payment  for  authorized 
improvements,  or  interfere  with  the  right  of  the  tenant  for  life 
to  direct  such  application.  {C/wke  v.  Thornton,  35  Ch.  D.  307  ; 
Re  Lord  Stamford's  Estate,  43  Ch.  D.  84.)  But  where  the  mode 
of  application  is  in  the  discretion  or  needs  the  consent  of  the 
Court,  as,  for  example,  when  the  money  is  in  Court,  or  when  the 
case  comes  under  S.  L.  Act,  1890,  s.  15,  p.  336,  post,  the  Court 
will  not  as  a  matter  of  course  accede  to  the  proposals  of  the 
tenant  for  life.  {Cardigan  v.  Curzon-Uowe,  No.  3,  9  Times 
L.  R.  244.) 

(3.)  The  investment  or  other  application  under 
the  direction  of  the  Court  shall  be  made  on  the 
application  of  the  tenant  for  life,  or  of  the  trustees. 

See  s.  46,  sub-s.  (3),  p.  2^^,  post. 
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(4.)  Any  investment    or  other  application  shall  b.  l.  a.  1882, 
not  during  the  life  of  the  tenant  for  life  be  altered      ^^^'  ^^' 
vdthout  his  consent. 

This  seems  to  mean  the  tenant  for  life  for  the  time  being.  If 
he  should  be  an  infant,  it  seems  that  the  trustees  may  consent  on 
his  behalf,  by  virtue  of  s.  60,  p.  306,  post,  although  giving  such 
consent  is  not,  strictly  speaking,  exercising  a  power.  See  note  on 
8.  2,  sub-s.  (5),  p.  202,  ante. 

(5.)  Capital  money  arising  under  this  Act  while 
remaining  uninvested  or  unapplied,  and  securities 
on  which  an  investment  of  any  such  capital  money 
is  made,  shall,  for  all  purposes  of  disposition,  trans- 
mission, and  devolution,  be  considered  as  land,  and 
the  same  shall  be  held  for  and  go  to  the  same 
persons  successively,  in  the  same  manner  and  for 
and  on  the  same  estates,  interests,  and  trusts,  as  the 
land  wherefrom  the  money  arises  would,  if  not 
disposed  of,  have  been  held  and  have  gone  under 
the  settlement. 

See  note  on  s.  21,  sub-s.  (ix.),  p.  243,  ante. 

(6.)  The  income  of  those  securities  shall  be  paid 
or  applied  as  the  income  of  that  land,  if  not  disposed 
of,  would  have  been  payable  or  applicable  under 
the  settlement. 

This  enactment  seems  to  be  applicable  only  to  the  case  of 
capital  money  arising  by  a  sale  of  land.  The  income  of  capital 
money  arising  by  other  means  will  probably  be  held  to  go  in  the 
same  way. 

(7.)  Those  securities  may  be  converted  into 
money,  which  shall  be  capital  money  arising  under 
this  Act. 

For  forms  of  summons  applicable  to  this  section,  see  Appendix    • 
to  the  S.  L.  Act  Rules,  1882,  Forms  IX.,  X.,  XL,  App.  11.,  post. 

23.  Capital  money  arising  under  this  Act  from      sect.  23. 

settled  land  in  England  shall  not  be  applied  in  the  investment  in 

purchase  of  land  out  of  England,  unless  the  settle-  Engird. 
ment  expressly  authorizes  the  same. 

See  note  on  s.  4,  sub-s.  (8),  p.  21:^,  ante. 

It  is  stated  (32. Sol.  Journ.  at  p.  025)  that  in  an  unreported 
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8.  L.  A.  1882,  case  (Re  Sirotisberg)  before  Bacon,  V.-C,  in  February,  1886,  the 
Sect.  23.       learned  judge  held  that  capital  money  might  be  expended  upon  the 
improvement  of  land  in  a  foreign  country  settled  by  an  English 
settlement. 


Sect  24. 

Settlement  of 
land  pur- 
chased, taken 
in  exchange, 
&c. 


24. — (1.)  Land  acquired  by  purchase  or  in 
exchange,  or  on  partition,  shall  be  made  subject  to 
the  settlement  in  manner  directed  in  this  section. 

(2.)  Freehold  land  shall  be  conveyed  to  the  uses, 
on  the  trusts,  and  subject  to  the  powers  and  pro- 
visions which,  under  the  settlement,  or  by  reason  of 
the  exercise  of  any  power  of  charging  therein  con- 
tained, are  subsisting  with  respect  to  the  settled 
land,  or  as  near  thereto  as  circumstances  permit, 
but  not  so  as  to  increase  or  multiply  charges  or 
powers  of  charging. 

The  question  has  sometimes  arisen,  whether  trusts  created  by 
reference  to  existing  trusts  create  duplicate  charges.  In  HindU 
V.  Taylor^  20  Beav.  109,  Sir  John  Romilly  decided  in  favour  of  the 
duplication ;  but  his  decision  was  reversed  by  Ld.  Cranworth, 
L.C.,  5  De  Gr.  M.  &  G.  577  ;  which  decision  was  approved  in  Trew 
V.  Perpet.  Trustee  Co.,  1895,  A.  C.  264  ;  see  also  Bashett  v.  LodgCy 
23  Beav.  138.  This  is  provided  for  by  the  last  words  of  this 
sub-section.  But  it  may  now  be  considered  settled  that  a  charge, 
or  a  gift  having  the  characteristics  of  a  charge,  will  not  be 
doubled  by  a  subsequent  gift  of  other  property  to  be  held  upon 
the  same  trusts  as  the  fund  out  of  which  the  charge  is  payable,  in 
the  absence  of  a  clear  intention  to  the  contrary. 

**  Freehold  lands "  properly  includes  all  freeholds,  whether  of 
inheritance  or  not.  The  Act  does  not  authorize  the  purchase  of 
any  freeholds  other  than  a  fee  simple  ;  but  renewable  leaseholds 
for  lives  are  common  in  some  parts  of  the  country,  especially  in 
Ireland  ;  and  it  might  easily  occur  in  practice  that  a  settlement 
might  authorize  moneys  produced  by  the  exercise  of  a  power  of 
sale  to  be  apphed  in  the  purchase  of  this  kind  of  freeholds ;  in 
which  case  capital  moneys  arising  under  the  Act  might  be  in- 
vested in  like  manner  by  virtue  of  s.  21,  sub-s.  (xi.),  p.  245,  ante. 
Such  leaseholds  are  properly  estates  pur  autre  vie.  If  settled  by 
reference  to  the  limitations  in  strict  settlement  of  freeholds  of 
inheritance,  the  whole  estate  does  not  vest  absolutely  in  a  quasi- 
tenant  in  tail  so  created,  so  as  to  destroy  the  succession  under 
the  quasi-entail ;  though  he  may  convey  the  whole  estate  by  any 
assurance  inter  vivos,  without  obseiving  certain  formalities  required 
by  a  disentailing  assurance.    (See  Challis,  R.  P.  2nd  ed.  380,  331.) 

(3.)  CopyJiold,  customary,  or  leasehold  land  shall 
be  conveyed  to  and  invested  in  the  trustees  of  the 
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settlement  on  trusts  and   subject   to   powers  and  s.  l.  a.1882, 

provisions  corresponding,  as  nearly  as  the  law  and 

circumstances  permit,  with  the  uses,  trusts,  powers, 

and  provisions  to  on  and  subject  to  which  freehold 

land  is  to  be  conveyed  as  aforesaid ;  so  nevertheless 

that  the  beneficial  interest  in  land  held  by  lease  for 

years  shall  not  vest  absolutely  in  a  person  who  is 

by  the  settlement  made  by  purchase  tenant  in  tail, 

or  in  tail  male,  or  in  tail  female,  and  who  dies  under 

the  age  of  twenty-one  years,  but  shall,  on  the  death 

of  that  person  under  that  age,  go  as  freehold  land 

conveyed  as  aforesaid  would  go. 

Copyholda  are  directed  to  be  vested  in  the  trustees  upon  trusts, 
&c.,  in  order  to  avoid  questions  as  to  the  possibility  of  actually 
conveying  them  to  the  uses,  &c.,  declared  of  the  freeholds.  In  the 
case  of  freeholds  this  difficulty  does  not  arise. 

Since  the  Statute  of  Uses  does  not  extend  to  copyholds,  suc- 
cessive legal  estates  in  copyholds  can  only  be  raised  by  surrender 
to  uses,  not  by  merely  declaring  uses  upon  a  conveyance.  The 
trustees  must  for  their  own  protection  see  that  the  conveyance  is 
perfected  by  an  actual  surrender,  which  should  be  made  to 
themselves. 

"  Leasehold  land "  seems  in  this  section  to  mean  "  terms  of 
years."  In  loose  phraseology,  under  the  name  "  leaseholds  for 
lives,"  it  is  sometimes  used  to  include  eet^tes  pur  autre  vie ;  but 
these,  as  being  beyond  question  freehold,  are  included  in  sub-s.  (2), 
supra.  If  terms  of  years  are  settled  by  reference  to  the  limitations 
in  a  strict  settlement  of  freeholds  of  inheritance,  or  by  reference 
to  similar  limitations  by  way  of  trusts,  the  whole  term  vests 
absolutely  in  the  first  tenant  in  tail  of  the  lands  whose  estate 
becomes  a  vested  interest.  See  note  on  Conv.  Act,  1881,  s.  65, 
«ub-s.  (5),  at  p.  157,  ante.  This  result  is  prevented  by  the  second 
clause  of  the  present  sub-section,  but  in  regard  only  to  tenants  in 
tail  by  purchase,  net  by  descent. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a 
substituted  security  for  any  charge  in  respect  of 
money  actually  raised,  and  remaining  unpaid,  from 
which  the  settled  land,  or  any  part  thereof,  or  any 
undivided  share  therein,  has  theretofore  been  re- 
leased on  the  occasion  and  in  order  to  the  comple- 
tion of  a  sale,  exchange,  or  partition. 

With  this  and  the  two  following  sub-sections  compare  s.  5, 
p.  218,  ariie. 
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8.  L.  A.  1882,  (5.)  Where  a  charge  does  not  aflfect  the  whole  of 
Sect.  24.  ^^^  settled  land,  then  the  land  acquired  shall  not  be 
subjected  thereto,  unless  the  land  is  acquired  either 
by  purchase  with  money  arising  from  sale  of  land 
which  was  before  the  sale  subject  to  the  charge,  or 
by  an  exchange  or  partition  of  land  which,  or  an 
undivided  share  wherein,  was  before  the  exchange 
or  partition  subject  to  the  charge. 

The  word  "charge"  is  not  restricted  to  charges  having 
priority  over  the  settlement.  (Re  Ld,  Stamford's  S.  E,,  43  Ch.  D. 
at  p.  94.) 

Land  purchased  with  the  proceeds  of  the  sale  of  chattels  settled 
to  devolve  with  other  lands,  which  last-mentioned  lands  are 
charged  with  jointures  and  portions,  is  not  subject  to  such 
charges.  {Re  D.  of  Marl,  and  Govts,  of  Qu,  Anne's  Bounty^ 
1897,  1  Ch.  712.) 

(6.)  On  land  being  so  acquired,  any  person  who, 
by  the  direction  of  the  tenant  for  life,  so  conveys 
the  land  as  to  subject  it  to  any  charge,  is  not  con- 
cerned to  inquire  whether  or  not  it  is  proper  that 
the  land  should  be  subjected  to  the  charge. 

(7.)  The  provisions  of  this  section  referring  to 
land  extend  and  apply,  as  far  as  may  be,  to  mines 
and  minerals,  and  to  easements,  rights,  and  privi- 
leges over  and  in  relation  to  land. 

By  virtue  of  Con  v.  Act,  1881,  s.  62,  p.  150,  ante,  it  will  be 
possible  to  limit  easements,  &c.,  purchased  for  the  benefit  of  the 
settlement,  so  that  they  may  accompany  strictly  settled  freeholds 
of  inheritance. 


VII. — Improvements. 

Improvements  ivith  Capital  Trust  Money, 

Sect.  25.  25.  Improvements   authorized  by   this  Act  are 

Description  of    the  making  or  execution  on,  or  in  connexion  with, 

LuEzTdby    and  for  the  benefit  of  settled  land,  of  any  of  the 

Act  following  works,  or  of   any  works  for  any  of  the 

following  purposes,  and  any  operation  incident  to 

or  necessary  or  proper  in  the  execution  of  any  of 

those  works,  or   necessary  or   proper   for  carrying 

into  effect  any  of   those  purposes,  or  for  securing 
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Sect.  26. 


the  full  benefit  of  any  of  those  works  or  purposes  8.  ^.  a.  issa, 
(namely) : 

As  to  the  preliminaries  and  conditions  subject  to  which  improve- 
ments may  be  made,  see  next  section. 

As  to  the  power  of  the  tenant  for  life  to  concur  with  adjoining 
owners  and  others,  see  s.  27,  p.  257,  post. 

As  to  the  duties  and  liabilities  of  the  tenant  for  life  in  regard 
to  repairs,  see  ss.  28,  29,  pp.  258,  260,  post 

Where  a  trustee  had  spent  money  in  an  improvement  which 
the  Court  had  no  power  to  authorize,  he  was  nevertheless  allowed 
to  be  recouped  out  of  a  fund  in  Court  in  an  administration  action, 
it  being  admitted  that  the  outlay  was  beneficial  to  the  estate. 
{Jesse  V.  Lloydy  AV.  N.  1888,  p.  88  ;  48  L.  T.  656.)  This  case 
purported  to  follow,  but  in  fact  exceeded,  the  decision  in  Vyse  v. 
Foster,  Ij,^,  7  ILL.  318. 

A  tenant  for  life,  who  expends  his  own  money  in  making  im- 
provements, whether  authorized  improvements  or  not,  cannot, 
either  by  himself  or  by  his  representatives  in  title,  make  any 
claim  for  reimbui-sement  against  remaindermen ;  though  under 
the  S.  L.  Act,  1890,  s.  15,  p.  886,  post,  the  Court  may  permit 
capital  moneys  to  be  applied  in  payment  for  improvements  which 
have  been  so  made,  if  they  are  of  an  authorized  character.  But 
the  above  rule  does  not  apply  to  a  person  whose  estate,  he  being 
at  law  absolute  owner,  is  cut  down  to  a  life  estate  under  the 
equitable  doctrines  relating  to  constructive  trusts ;  and  such  a 
person  is  entitled  to  a  charge  upon  the  settled  property  for  the 
amount  by  which  its  value  has  been  increased  by  the  improvements. 
{RoirJeij  V.  Ginnerer,  1897,  2  Ch.  503.) 

If  capital  money  derived  from  the  sale  of  freeholds  should  be 
employed  in  paying  for  improvements  effected  upon  leaseholds, 
the  result  may  be  very  injurious  to  the  interests  of  remaindermen. 
The  fiduciar}'  position  of  the  tenant  for  life  seems  to  make  it 
improper  for  him  to  be  a  party  to  such  expenditure,  unless  under 
very  special  circumstances.  At  the  same  time  there  seems  to  be 
no  insuperable  obstacle  thereto,  if  the  trustees  are  willing  to 
approve  of  the  scheme  by  virtue  of  s.  26,  sub-s.  (2),  p.  256,  post 
But  it  is  not  clear  that  s.  42,  p.  282,  posf^  which  speaks  of  giving 
consents^  would  afford  them  any  prottfction  if  they  should  im- 
properly give  their  ajyproral. 

(i.)  Drainage,     including      the     straightening, 
widening,  or  deepening  of  drains,  streams, 
and  watercourses : 
This  has  been  held  to  include  improvements  in  the  system  of 
drainage  to  a  mansion  house.     (See  Re  Houghton  Estate,  80  Ch.  D. 
102.)     But  in  Re  Tucker's  S,  E.,  1895,  2  Ch.  468,  the  Court  of 
Appeal  refused  to  allow  capital  money  to  be  applied  in  repaying 
expenditure  incun'cd  by  the  tenant  for  life  upon  such  improve- 
ments.    Such  an  expenditure  may  now  be  allowed  under  s.  13  of 
the  Act  of  1800,  if  it  is  reasonably  necessary  to  enable  the  property 
to  be  let.    {Re  Thomas,  WeatheraU  v.  Thomas,  1900,  1  Ch.  319.) 
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8.  L.  A.  1882,        (ii.)  Irrigation  ;  warping : 

^^'  ^^'  (iii.)  Drains,  pipes,  and  machinery  for  supply  and 

distribution  of  sewage  as  manure : 

(iv.)  Embanking  or  weiring  from  a  river  or  lake, 

or  from  the  sea,  or  a  tidal  water : 

(v.)  Groynes ;  sea  walls ;  defences  against  water : 

(vi.)  Inclosing;  straightening  of  fences ;  re-division 

of  fields: 

See  Be  Vemey's  S.  E,,  1898,  1  Ch.  508,  511,  as  to  what  may  be 
included  under  this. 

(vii.)  Keclamation  ;  dry  warping  : 
(viii.)  Farm  roads  ;  private  roads ;  roads  or  streets 
in  villages  or  towns  : 

In  an  unreported  case  in  Chambers,  heard  7th  July,  1887,  before 
North,  J.,  a  l)ridge  was  permitted  to  be  made  under  this  section. 
Such  expenditure  is  now  authorized  by  S.  L.  Act,  1890,8.  13, 
sub-s.  (i.),  p.  *^'3t>,  post, 

(ix.)  Clearing ;  trenching  ;  planting : 
(x.)  Cottages  for  labourers,  farm   servants,  and 

artizans,  employed  on  the  settled  land  or 

not: 

The  Housing  of  the  Working  Classes  Act,  1800,  53  &  54  Vict, 
c.  70,  8.  74,  sub-s.  (1),  enacts  as  follows  : — 

"  74,— (1.)  The  Settled  Land  Act,  1882,  shall  be  amended 
as  follows : — 

***** 
(b)  The  improvements  on  which  capital  money  may  be 
expended,  enumerated  in  section  twentv-five  of  the 
said  Act,  and  referred  to  in  section  thirty  of  the 
said  Act,  shall,  in  addition  to  cottages  for  labourers, 
fann  servants,  and  artizans  whether  employed  on 
the  settled  land  or  not,  include  any  dwellings  avail- 
able for  the  working  classes,  the  building  of  which, 
in  the  opinion  of  the  Court,  is  not  injurious  to  the 
estate." 
And  now  by  S.  L.  Act,  1890,  s.  18,  p.  338,  post,  the  expression 
"  working  classes  "  includes  all  classes  of  persons  who  earn  their 
livelihood  by  wages  or  salaries. 

A  gardener's  cottage  is  an  improvement  under  this  sub-section. 
(Re  E.  o/Lisburm's  S.  E,,  W.  N.  1901,  p.  91.) 

(xi.)  Farmhouses,  oflSces,  and  outbuildings,  and 
other  buildings  for  farm  purposes  : 

This  will  not  authorize  expenditure  in  reconstruction  of  dry 
stone  (unmortared)  walls  to  divide  fields.    {Re  D.  of  Marlborough, 
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8  Times  L.  R.  179.)    But  it  includes  re-roofing  farm  buildinjjs  s.  L.  A.  188»^ 
with  galvanized  iron  in  place  of  thatch.     {Re  Vemei/s  S.  E,y  1898,       Sect.  26. 
1  Ch.  p.  512.)    And  see  Re  E.  of  Lisbume's  S.  E.  (W.  N.  1901, 
p.  91)  for  a  case  where  the  erection  of   farm   buildings    was 
allowed. 

In  Re  Broadwater  Estate,  83  W.  R.  738,  upon  the  formation 
of  silos,  the  attention  of  the  Court  does  not  appear  to  have  been 
called  to  the  Agricultural  Holdings  (England)  Act,  1883,  46  &  47 
Vict.  c.  61,  s.  29  ;  which  in  effect  inserts  in  the  present  section 
the  particulars  comprised  in  the  first  and  second  Parts  of  the 
schedule  to  that  Act. 

That  schedule  is  now  repealed  and  extended  by  the  Agricultural 
Holdings  Act,  1900.     See  both  schedules  set  out  post,  App.  II. 

(xii.)  Saw-mills,  scutch-mills,  and  other  mills, 
water-wheels,  engine-houses,  and  kilns, 
which  will  increase  the  value  of  the  settled 
land  for  agricultural  purposes  or  as  wood- 
land or  otherwise  : 

(xiii.)  Keservoirs,  tanks,  conduits,  watercourses, 
pipes,  wells,  ponds,  shafts,  dams,  weirs, 
sluices,  and  other  works  and  machinery 
for  supply  and  distribution  of  water  for 
agricultural,  manufacturing,  or  other  pur- 
poses, or  for  domestic  or  other  consump- 
tion : 

This  includes  an  improvement  in  the  water  supply  to  a  mansion 
house :  see  Re  Houghton  Estate,  80  Ch.  D.  102  ;  sed  qu.  see  Re 
Tucker's  S,  E,,  1895,  2  Ch.  468.  And  it  has  been  held  by 
Kekewich  J.,  to  authorize  trustees  to  take  shares  in  a  waterworks 
company,  for  the  purpose  of  developing  a  building  estate.  (Re 
Orwell  Park  Estate,  W.  N.  1894,  p.  135.) 

(xiv.)  Tramways;  railways;  canals;  docks: 
(xv.)  Jetties,  piers,  and  landing-places  on  rivers^ 
lakes,  the  sea,  or  tidal  waters,  for  facili- 
tating transport  of  persons  and  of  agricul- 
tural stock  and  produce,  and  of  manure 
and  other  things  required  for  agricultural 
purposes,  and  of  minerals,  and  of  things 
required  for  mining  purposes : 
(xvi.)  Markets  and  market-places : 
(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or 
other  open  spaces  for  the  use,  gratuitously 
or  on  payment,  of  the  public  or  of  indi- 
viduals, or  for  dedication  to  the  public,  the 
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B.  L.  A.  1882,  same  being  necessary  or  proper  in   con- 

8ect.25.  nexion  with  the  conversion  of  land  into 

building  land : 
(xviii.)  Sewers,  drains,  watercourses,  pipe-making, 
fencing,  paving,  brick-making,  tile-making, 
and  other  works  necessary  or  proper  in 
connexion  with  any  of  the  objects  afore- 
said: 

By  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  31,  the 
making  of  works  for  supplying  sewage  to  lands  for  agricultural 
purposes,  is  to  be  deemed  an  improvement  of  land  authorized  by 
the  Improvement  of  Land  Act,  1864  (27  &  2S  Vict.  c.  1 1 4).  This 
does  not  seem  to  be  include*!  among  the  improvements  authorized 
by  the  present  section. 

(xix.)  Trial  pits  for  mines,  and  other  preliminary 
works  necessary  or  proper  in  connexion 
with  development  of  mines : 

(xx.)  Reconstruction,  enlargement,  or  improve- 
ment of  any  of  those  works. 

The  purposes  enumerated  by  this  section  include,  with  con- 
siderable additions,  all  the  improvements  authorized  by  the 
Improvement  of  Land  Act,  1804,  s.  9  ;  as  to  which  see  s.  30,  p.  261, 
post. 

The  contrary  opinion  expressed  by  Kay,  J.,  in  Re  KewtorCs  S.  £*., 
W.  N.  1889,  p.  201,  was  dissented  from  by  Cotton,  L.J.,  S.  C. 
W.  N.  1890,  p.  24.  And  the  fact  that  the  commissioners  under 
the  Act  of  1804  have  sanctioned  an  improvement  is  treated  by 
the  Court  as  evidence  that  such  improvement  is  within  the  S.  L.  A. 
1882.     {Re  Vemet/'s  S.  B,,  1898,  1  Ch.  508.) 

Capital  moneys  may  also  be  employed  in  any  of  the  improve- 
ments mentioned  in  Sched.  I.,  Parts  1  and  2,  to  the  Agricultural 
Holdings  (England)  Act,  1883,  extended  by  the  Agricultural 
Holdings  Act,  1900  ;  see  Appendix  II.,  post. 

It  has  been  held  by  North,  J.,  under  sub-sects,  (xix.)  and 
(xx.),  that  capital  money  may  be  applied  in  erecting  new  pumping 
engines  for  open  mines.     (Re  Mundifs  S,  E.,  1891,  1  Ch.  899.) 

The  following  additional  objects  of  expenditure,  besides  bridges, 
noticed  supra,  under  sub-s.  (viii.),  are  added  by  S.  L.  Act,  1890, 
8.  13,  p.  335,jtwsf. 

(a)  Making  additions  to  or  alterations  in  buildings,  reasonably 

required  for  enabling  them  to  be  let ; 

(b)  Erection  of  buildings  in  substitution  for  buildings  taken 

under    compulsory    powers ;     but    the    expenditure   is 
restricted    to    the   purchase-money  for    the    buildings 
taken  ;  and 
^c)  Rebuilding  the  principal  mansion  house  ;  but  expenditure 
not  to  exceed  one-half  of  the  annual  rental. 
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Before  the  enactment  of  the  S.  L.  Act,  1887,  it  had.  been  held 
that  this  and  the  next  following  sectipn  were  prospective  only, 
and  could  not  be  used  for  the  purpose  of  relieving  a  tenant  for 
life  from  liabilities  already  incurred,  by  redeeming  charges,  which 
had,  previously  to  the  Act,  been  created  under  such  Acts  as  the 
Improvement  of  Land  Act,  1864.  {Re  KnakhhuWs  S.  E.^ 
29  Ch.  I).  588.)  But  now  by  the  S.  L.  Act,  1887,  s.  1,  p.  325, 
fost^  such  improvements,  when  of  a  kind  authorized  by  the 
present  Act,  if  executed  before  the  Act,  may  be  paid  for  out  of 
•capital  money.    See  also  S.  L.  Act,  1890,  s.  15,  p.  336,  J3<?»/. 

As  to  the  building  and  improving  of  mansion  houses,  see  note 
on  s.  21,  sub-s.  (vii.),  at  p.  242,  ante. 

The  unrepealed  portions  of  8  &  9  Vict.  c.  56,  enabling  money 
raised  for  drainage  works  to  be  charged  on  land,  seem  to  be 
rendered  obsolete  by  the  Improvement  of  Land  Act,  1864. 

As  to  raising  money  by  the  creation  of  a  rentcharge  for  effecting 
improvements,  see  note  on  s.  18,  at  p.  232,  ante. 

As  to  the  distinction  between  improvements  and  repairs,  with 
regard  to  the  application  of  capital  money,  see  Glarlc  v.  Thornton^ 
^5  Ch.  D.  307. 

This  section  will  not  authorize  the  erection  of  an  estate  agent's 
house.  (Re  Lord  Gerard's  S.  E.,  1803,  3  Oh.  252  ;  overruling 
on  this  point  Re  Houghton  Estate,  30  Ch.  D.  102.)  The  atten- 
tion of  the  Court  was  not  called  to  S.  L.  Act,  1890,  s.  18,  p.  338, 
post. 


L.  A.  1882, 
Sect.  36. 


26. — (1-)  Where  the  tenant  for  life  is  desirous 
that  capital  money  arising  under  this  Act  shall  be 
applied  in  or  tov^ards  payment  for  an  improvement 
authorized  by  this  Act,  he  may  submit  for  approval 
to  the  trustees  of  the  settlement,  or  to  the  Court,  as 
the  case  may  require,  a  scheme  for  the  execution  of 
the  improvement,  showing  the  proposed  expenditure 
thereon. 

The  phrase,  **  trustees  of  the  settlement,*'  seems  to  he  here 
used  (as  in  a  few  other  places)  instead  of  the  more  strictly  accurate 
phrase,  "  trustees  for  purposes  of  the  Act." 

When  the  interest  of  the  tenant  for  life  is  opposed  to  that  of 
the  remaindermen,  the  Court  will  not  allow  counsel  for  the  trustees 
to  argue  in  support  of  an  application  by  the  tenant  for  life.  (jBe 
HotchhMs  S.  K,  85  Ch.  D.  at  p.  43. 

If  the  tenant  for  life  had  executed  an  improvement  without  first 
submitting  a  scheme  and  complying  with  the  requirements  of  this 
section,  he  could  not  nnder  this  Act  have  obtained  payment 
of  the  expenses  out  of  capital  moneys.  (Re  Hoichkin's  S,  E., 
35  Ch.  D.  41.)  But  now  see  S.  L.  Act,  1890,  e.  15,  p.  336,  post. 
Unforeseen  and  reasonable  extensions  of  or  additions  to  a  properly- 
approved  scheme  might  formerly  have  been  paid  for  out  of  capital 
moneys.    (Re  Bulwer  Lytton's  Willy  38  Ch.  1).  20.) 


Seet.  26. 

Approval  by 
Land  Oom- 
missioners  of 
scheme  for 
improTement 
and  payment 
thereon. 

[  This  mar- 
tjinal  ^lote  is  a 
survival  from 
an  inchoaie 
stage  of  the 
Act.     See  note 
on  s.  28,  svh'S. 
{D.posl,-] 
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S.  L.  A.  1882,  The  Court  will  not  make  a  prospective  order,  authorizing- 
Sect.  26.  trustees,  who  have  no  capital  moneys  in  hand,  to  expend  moneys 
coming  into  their  hands  upon  improvements.  (Re  Millard's  S.  K^ 
1893,  3  Ch.  116.)  But  trustees  may  approve  a  scheme  for 
improvements  submitted  to  them  by  the  tenant  for  life  before 
they  have  capital  moneys  in  hand  and  available  for  the  proposed 
expenditure,  and  when  a  scheme  has  been  approved  under  these 
circumstances,  and  the  improvements  have  been  executed  and 
paid  for  by  the  tenant  for  life,  bond  fide,  with  the  knowledge  of 
the  trustees,  for  the  purposes  of  and  in  accordance  with  the 
approved  scheme,  early  expenditure  being  for  the  benefit  of  all 
parties  interested,  in  anticipation  of  moneys  becoming  afterwards 
available  for  the  purposes  of  the  proposed  scheme,  the  trustees  are 
entitled,  either  with  or  without  the  approval  of  the  Court,  to 
reimburse  the  tenant  for  life  the  money  so  expended.  {Re  Duke 
of  Noi'foWs  Parliamentary  Estates,  D,  of  Norfolk  v.  Lord  Herries, 
1900,  1  Ch.  461.) 

And  where  trustees  have  spent  money  on  improvements  the 
Court  may  in  its  discretion  "allow  them,  under  s.  15  of  the  Act 
of  1890,  to  reimburse  themselves  out  of  capital  moneys.  {Re 
Thomas,  Weatherall  v.  Thomas,  1900,  1  Ch.  319,  324.) 

Trustees  acting  on  behalf  of  an  infant  in  tail  in  possession  under 
ss.  59  and  60,  may  prepare  and  approve  their  own  schemes  during 
the  minority.     (^Re  Grey's  Court  Estate,  W.  N.  1901,  p.  60.) 

(2.)  Where  the  capital  money  to  be  expended  is  in 
the  hands  of  trustees,  then,  after  a  scheme  is  approved 
by  them,  the  trustees  may  apply  that  money  in  or 
towards  payment  for  the  v^hole  or  part  of  any  work 
or  operation  comprised  in  the  improvement,  on — 

If  the  tenant  for  life  is  dissatisfied  with  any  refusal  of  the 
trustees  to  approve  a  scheme,  he  may  apply  to  the  Court  under 
s.  44,  p.  2SS,post.  This  seems  to  be  implied  by  sub-s.  (2)  (ii.), 
infra. 

As  to  the  possible  liability  of  trustees  for  "approving"  an 
improvident  scheme,  see  note  on  s.  25,  at  p.  251,  ante. 

(i.)  A  certificate  of  the  Land  Commissioners  cer- 
tifying that  the  work  or  operation,  or 
some  specified  part  thereof,  has  been 
properly  executed,  and  what  amount  is 
properly  payable  by  the  trustees  in  respect 
thereof,  which  certificate  shall  be  con- 
clusive in  favour  of  the  trustees  as  an 
authority  and  discharge  for  any  payment 
made  by  them  in  pursuance  thereof;  or  on 

Upon  the  constitution  and  functions  of  the  Land  Commissioners, 
now  replaced  by  the  Board  of  Agriculture,  see  s.  48,  p.  288,  posU 
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Applications  to  them  will  be  governed  by  the  procedure  under  8.  L.  A.  1882, 
the  Improvement  of  Land  Act,  1864,  27  &  28  Vict.  c.  114  ;       Sect.  26. 
ibid.  8ub-8.  (6). 

(ii.)  A  like  certificate  of  a  competent  engineer  or 
able  practical  surveyor  nominated  by  the 
trustees  and  approved  by  the  Commissioners, 
or  by  the  Court,  v^hich  certificate  shall  be 
conclusive  as  aforesaid ;  or  on 

The  phrase,  **able  practical  surveyor,"  occurs  in  the  Lands 
Clauses  Act,  1845,  8  Vict.  c.  18,  s.  59.  The  phrase,  "  practical 
surveyor,"  occurs  in  84  Geo.  8,  c.  75,  s.  8  ;  52  Geo.  8,  c.  161,  s.  6. 

(iii.)  An  order  of  the  Court  directing  or  autho- 
rizing the  trustees  to  so  apply  a  specified 
portion  of  the  capital  money. 

An  order  may  be  made  subject  to  a  proper  contract  and  speci- 
fication being  afterwards  obtained  and  approved  by  the  judge  in 
chambers. 

(3.)  Where  the  capital  money  to  be  expended  is 
in  Court,  then,  after  a  scheme  is  approved  by  the 
Court,  the  Court  may,  if  it  thinks  fit,  on  a  report  or 
certificate  of  the  Commissioners,  or  of  a  competent 
engineer  or  able  practical  surveyor,  approved  by 
the  Court,  or  on  such  other  evidence  as  the  Court 
thinks  sufficient,  make  such  order  and  give  such 
directions  as  it  thinks  fit  for  the  application  of  that 
money,  or  any  part  thereof,  in  or  tov^ards  payment 
for  the  whole  or  part  of  any  work  or  operation 
comprised  in  the  improvement. 

For  forms  applicable  to  this  section,  see  Appendix  to  the 
S.  L.  Act  Rules,  1882,  Forms  XIL~XVL,  App.  I.,  post 

27.  The  tenant  for  life  may  join  or  concur  vrith  sect. 27. 
any  other  person  interested  in  executing  any  im-  concurrence 
provement  authorized  by  this  Act,  or  in  contributing  '"^ 

to  the  costs  thereof. 

As  to  concurrence  with  owners  of  undivided  shares,  which 
extends  to  "any  purpose  of  the  Act,"  see  s.  19,  p.  232,  a7iie. 
The  present  section,  which  extends  to  concurrence  with  adjacent 
owners  and  other  persons,  as  well  as  owners  of  undivided  shares,  is 
restricted  in  its  scope  to  the  execution  of  authorized  improvements. 

c.  s 


m  improve- 
ments. 
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8.  L.  A.  1882, 
Sect.  27. 


Sect.  28. 

Obligation  on 
tenant  for 
life  and 
successors  to 
maintain, 
insure,  &c. 


As  to  concurrence   with   adjoining  owners   for  other  purposes* 
see  note  on  sect.  19,  ante. 

The  Act  contains  no  express  provision  for  apportionment  of  the 
expenses  of  joint  improvements,  but  this  seems  to  be  necessarily 
implied  in  the  provisions  for  concurrence  in  executing  them. 

28. — (1-)  The  tenant  for  life,  and  each  of  his 
successors  in  title  having,  under  the  settlement,  a 
limited  estate  or  interest  only  in  the  settled  land, 
shall,  during  such  period,  if  any,  as  the  Land  Com- 
missioners  by  certificate  in  any  case  prescribe, 
maintain  and  repair,  at  his  own  expense,  every 
improvement  executed  under  the  foregoing  pro- 
visions of  this  Act,  and  where  a  building  or  work 
in  its  nature  insurable  against  damage  by  fire  is 
comprised  in  the  improvement,  shall  insure  and 
keep  insured  the  same,  at  his  own  expense,  in  such 
amount,  if  any,  as  the  Commissioners  by  certificate 
in  any  case  prescribe. 

See  note  on  sect.  48,  at  p.  289,  post 

In  the  absence  of  special  provision  in  the  settlement,  the  tenant 
for  life,  as  between  himself  and  the  remainderman,  is  not  bound 
to  insure  or  to  keep  insured  buildings  originally  comprised  in  the 
•settlement,  he  being  under  no  obligation  to  repair  involuntary 
damage  incurred  by  vis  major.     (Co.  Litt.  53  b.) 

As  to  liability  for  permissive  waste,  see  the  notes  to  Greene  v. 
Cole,  2  Wms.  Saund.  644  ;  Powi/8  v.  BUgrave,  4  De  6.  M.  &  6. 
448.  Tenant  for  life,  unless  expressly  made  liable  by  the  settle- 
ment, is  not  liable  to  the  remainderman  for  permissive  waste. 
{Re  Cartnright,  Avis  v.  Neivman,  41  Ch.  D.  532  ;  Re  Parry  and 
Hopkin,  1900,  1  Ch.  160.)  An  equitable  tenant  for  life  of  lease- 
holds is  not  bound  to  put  leaseholds  into  any  better  state  of  repair 
than  they  were  in  at  the  testator's  death.  {Re  Courtier,  Coles  v. 
Covrtier,  84  Ch.  D.  136.)  And  the  cost  of  necessary  repairs  to 
real  estate  purchased  under  a  power  are  chargeable  to  capital. 
{Re  Freman,  Dirmnd  v.  Newhim,  1898,  1  Ch.  28.)  Unless  it 
can  be  said  that  in  Re  Fowler,  F,  v.  Odell,  16  Ch.  D.  723,  the 
terms  of  the  will  were  such  as  expressly  to  impose  upon  the  tenant 
for  life  the  above-mentioned  liability,  that  case  has  practically 
been  overruled  by  Re  Courtier^  supra. 

In  Re  Baring,  Jeune  v.  Baring,  1893,  1  Ch.  61,  Kekewich,  J., 
supposing  himself  to  be  bound  by  Re  Courtier,  supra,  reluctantly 
held  that  there  was  no  obligation  on  the  tenant  for  life  to  pay 
rent,  repair,  insure,  or  to  pay  fines  or  expenses  of  renewal.  But 
in  Re  Redding^  Thompson  v.  Redding,  1897, 1  Ch.  876,  Stirling,  J., 
pointed  out  that  Re  Courtier  goes  to  no  such  length,  and  held 
that  ground  rents,  current  repairs,  and  other  outgoings  in  respect 
of  the  leaseholds  must  be  borne  by  the  tenant  for  life.    In  Re 
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Tomlinson^  Tomlimon  v,  AndreWy  1898, 1  Oh.  232,  where  no  trustees   s.  L.  A.  1882, 

were  appointed,  Kekewich,  J.,  adhered  to  the  view  of  Re  Courtier       S^ct.  28. 

which  he  had  expressed  in  Re  Barin/j,     But  in  Re  Betty,  Betty  v. 

A,  G.  181)9,  1  Ch.  821,  North,  J.,  declined  to  adopt  this  view  of 

Re  Courtier ;  and  in  Re  GJers,  Cooper  v.  GJers,  1899,  2  Ch.  54, 

Kekewich,  J.,  followed  the  decision  in  Re  Betty  in  preference  to 

that  in  Re  Tomlinson.     It  makes  no  diflPerence  to  the  liability  of  a 

tenant  for  life  whether  he  receives  the  rack-rent  of  leaseholds  or 

only  a  small  improved  ^ound  rent.    {Re  Copland^ s  Settmt.y  Johns  v. 

Carden,  1900,  1  Ch.  S2(j,) 

In  an  Irish  case,  Kingham  v.  K,  1897,  1  Ir.  Rep.  170, 
it  was  held  that  the  tenant  for  life  must  pay  ordinary  tenants' 
repairs,  head-rent,  and  taxes  ;  but  that  the  trustees  must  keep  the 
property  insured  ao^ainst  fire.  (See  also  Re  Fowler,  F,  v.  Odell, 
16  Ch.  D.  722  ;  Debney  v.  EcMt,  43  W.  R.  54.) 

A  contract  of  fire  insurance  is  only  a  contract  of  indemnity. 
{Darrell  v.  TihHits,  5  Q.  B.  D.  560  ;  Rayner  v.  Preston,  18 
Ch.  D.  1  ;  West  of  England  Fire  Insce,  Co.  v.  Isaacs,  1897, 
1  Q.  B.  22^^.)  In  Warwick^  v.  Bretnall,  23  Ch.  D.  188,  it  was 
held,  that  an  infant  tenant  in  tail,  out  of  whose  income  the 
premiums  had  been  paid,  was  not  bound  to  reinstate  the  buildings 
destroyed  ;  and  the  opinion  expressed  in  8  Dav.  Prec.  3rd  e3. 
p.  290,  note,  that  although  the  tenant  for  life  may  not  be  bound 
to  insure,  yet,  if  he  insures,  he  is  bound  to  lay  out  the  Insurance 
money  in  rebuilding,  was  questioned  by  Chitty,  J.,  as  lacking 
authority. 

Of  course  money  received  from  insurances  effected  under  the 
■present  section  must  be  laid  out  in  reinstating  the  damaged 
premises. 

See  further,  as  to  insurance  in  general,  note  on  the  Conv.  Act, 
1881,  8.  23,  sub-s.  (3),  p.  92,  ante. 

Under  S.  L.  Act,  1887,  s.  2,  the  improvements  referred  to  in 
sect.  1  thereof  are  to  be  deemed  to  be  improvements  within  the 
present  section.     (See  p.  326,  post.) 

(2.)  The  tenant  for  life,  or  any  of  his  successors 
as  aforesaid,  shall  not  cut  dov^n  or  knov^ingly  permit 
to  be  cut  down,  except  in  proper  thinning,  any  trees 
planted  as  an  improvement  under  the  foregoing 
provisions  of  this  Act. 

Planting  is  authorized  by  sect.  25,  sub.-s.  (ix.),  p.  252,  ante. 

(3.)  The  tenant  for  life,  and  each  of  his  successors 
as  aforesaid,  shall  from  time  to  time,  if  required  by 
the  Commissioners,  on  or  without  the  suggestion  of 
any  person  having,  under  the  settlement,  any  estate 
or  interest  in  the  settled  land  in  possession,  re- 
mainder, or  otherwise,  report  to  the  Commissioners  the 
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L.  A.  1888, 
Sect.  88. 


state  of  every  improvement  executed  under  this  Act, 
and  the  fact  and  particulars  of  fire  insurance,  if  any. 

(4.)  The  Commissioxiers  may  vary  any  certificate 
made  by  them  under  this  section,  in  such  manner  or 
to  such  extent  as  circumstances  appear  to  them  to 
require,  but  not  so  as  to  increase  the  liabilities  of 
the  tenant  for  life,  or  any  of  his  successors  as 
aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors 
as  aforesaid,  fails  in  any  respect  to  comply  with  the 
requisitions  of  this  section,  or  does  any  act  in  con- 
travention thereof,  any  person  having,  under  the 
settlement,  any  estate  or  interest  in  the  settled  land 
in  possession,  remainder,  or  reversion,  shall  have  a 
right  of  action,  in  respect  of  that  default  or  act, 
against  the  tenant  for  life ;  and  the  estate  of  the 
tenant  for  life,  after  his  death,  shall  be  liable  to 
make  good  to  the  persons  entitled  under  the  settle- 
ment any  damages  occasioned  by  that  default  or  act. 


Sect.  89. 

Protection  as 
regards  waste 
in  execution 
and  repair  of 
impro7e- 
ments. 


Exeaition  and  Bepair  of  Improvements. 

29,  The  tenant  for  life,  and  each  of  his  suc- 
cessors in  title  having,  under  the  settlement,  a 
limited  estate  or  interest  only  in  the  settled  land, 
and  all  persons  employed  by  or  under  contract  with 
the  tenant  for  life,  or  any  such  successor,  may  from 
time  to  time  enter  on  the  settled  land,  and,  without 
impeachment  of  waste  by  any  remainderman  or 
reversioner,  thereon  execute  any  improvement 
authorized  by  this  Act,  or  inspect,  maintain,  and 
repair  the  same,  and,  for  the  purposes  thereof,  on 
the  settled  land,  do,  make,  and  use  all  acts,  works, 
and  conveniences  proper  for  the  execution,  main- 
tenance, repair,  and  use  thereof,  and  get  and  work 
freestone,  limestone,  clay,  sand,  and  other  sub- 
stances, and  make  tramways  and  other  ways,  and 
burn  and  make  bricks,  tiles,  and  other  things,  and 
cut  down  and  use  timber  and  other  trees  not  planted 
or  left  standing  for  shelter  or  ornament. 

The  emphatic  words  of  this  section  seem  to  be,  without  impmch- 
inmt  of  waste  J  &c.,  and  the  intention  of  the  section  seems  to  be 
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restricted  to  eflfecting  this  object ;  that  is  to  say,  to  enacting  that  S.  L.  A.  1882, 
nothing  done  under  this  section  shall  be  construed  as  waste.  It  Sect.  29. 
is  not  easy  to  suppose  that  the  Act  enables  limited  owners  to 
enter  upon,  and  improve,  land  in  the  occupation  of  lessees,  or  to 
enter  for  the  purpose  of  executing  improvements  for  the  benefit 
only  of  adjoining  land,  when  they  would  not  be  able  so  to  do  if 
they  were  absolute  owners.  But  the  apparently  corresponding 
provisions  in  the  Improvement  of  Land  Act,  1864,  27  &  28  Vict, 
c.  114,  ss.  32 — 84,  authorize  the  person  making  the  improve- 
ments to  take  proceedings  with  the  consent  of  the  Inclosure 
Commissioners,  now  the  Board  of  Agriculture,  under  the  Drainage 
Acts,  to  obtain  exceptional  authority  for  invading  the  rights  of 
third  persons. 

Improvement  of  Land  Act,  1864. 

30,  The  enumeration  of  improvements  contained      sect.  so. 
in  section  nine  of  the  Improvement  of  Land  Act,  Extension  of 
1864,  is  hereby  extended  so  as  to  comprise,  subject  ^''114  Vo^** 
and  according  to   the  provisions  of  that  Act,  but   '     '  *  ' 
only  as  regards  applications  made  to  the  Land  Com- 
missioners after  the  commencement  of  this  Act,  all 
improvements  authorized  by  this  Act. 

As  to  the  replacement  of  the  Land  Commissioners  by  the  Board 
of  Agriculture,  see  note  to  s.  48,  at  p.  280,  post. 

The  Improvement  of  Land  Act,  1864,  27  &  28  Vict.  c.  114, 
s.  9,  is  as  follows  : — 

"  9.  By  *  the  improvement  of  land '  shall  herein  be  meant  all  27  &  28  Vict, 
or  any  of  the  following  matters :  c.  114,  s.  9. 

1.  The  drainage  of  land,  and  the  straitening  [5/^^],  widening, 

deepening,  or  otherwise  improving  the  drains,  streams  and 
water-courses  of  any  kind  : 

2.  The  irrigation  and  warping  of  land  : 

3.  The  embanking  and  weiring  of  land  from  the  sea  or  tidal 

waters,  or  from  lakes,  rivers,  or  streams,  in  a  permanent 
manner : 

4.  The  inclosing  of  lands,  and  the  straitening  [«c]  of  fences  and 

re-division  of  fields : 

5.  The  reclamation  of  land,  including  all  operations  necessary 

thereto  : 

6.  The  making  of  permanent  farm  roads  and  permanent  tram- 

ways and  railways  and  navigable  canals  fur  all  purposes 
connected  with  the  improvement  of  the  estate  : 

7.  The  clearing  of  land  : 

8.  The  erection  of  labourers'  cottages,  farm-houses,  and  other 

buildings  required  for  farm  purposes,  and  the  improve- 
ment of  and  addition  to  labourers'  cottages,  farm-houses, 
and  other  buildings  for  farm  purposes  already  erected,  so  as 
such  improvements  or  additions  be  of  a  permanent  nature  : 


Digitized  by 


Google 


262 


THE    SETTLED   LAND   ACT,    1882. 


S.  L.  A.  1882,  9.  Planting  for  shelter  : 
S^ct.  80.  10.  The  constructing  or  erecting  of  any  engine-houses,  water- 
wheels,  saw  and  other  mills,  kilns,  shafts,  wells,  ponds, 
tanks,  reservoirs,  dams,  leads,  pipes,  conduits,  water-courses, 
bridges,  weirs,  sluices,  floodgates,  or  hatches,  which  will 
increase  the  value  of  any  land  for  agricultural  purposes : 

11.  The  construction  or  improvement  of  jetties  or  landing  places 

on  the  sea  coast,  or  on  the  banks  of  navigable  rivers  or 
lakes,  for  the  transport  of  cattle,  sheep,  and  other  agricultural 
stock  and  produce,  and  of  lime,  manure,  and  other  articles 
and  things  for  agricultural  purposes;  provided  that  the 
Commissioners  shall  be  satisfied  that  such  works  will  add 
to  the  permanent  value  of  the  lands  to  be  charged  to  an 
extent  equal  to  the  expense  thereof: 

12.  The  execution  of  all  such  works  as  in  the  judgment  of  the 

Commissioners  may  be  necessary  for  carrying  into  effect 
any  matter  hereinbefore  mentioned,  or  for  deriving  the 
full  benefit  thereof." 


Vin. — Contracts. 
Sect.  81.  31^_(i.)  A  tenant  for  life— 


Power  for 
tenant  for 
life  to  enter 
into  contracts. 


On  carrying  into  effect  contracts  made  by  a  predecessor,  see  as 
to  contracts  for  leases,  s.  12,  p.  225,  ante;  and  as  to  other  con- 
tracts, S.  L.  Act,  1890,  8.  6,  p.  330,  post. 

(i.)  May  contract  to  make  any  sale,  exchange, 
partition,  mortgage,  or  charge;   and 

This  does  not  seem  to  authorize  the  insertion  in  a  lease  of  an 
option  to  the  lessee  to  purchase.  Such  options  are  ultra  vires  in 
the  case  of  persons  exercising  powers  in  a  fiduciary  capacity ;  as 
to  which  see  s.  53,  p.  ^2M,post,  (Oceanic  Steam  Navigation  Co. 
V.  SutherheirTj,  16  Ch.  D.  23G.)  If  it  is  desired  that  such  a  power 
should  be  exerciseable,  it  must  be  expressly  given  by  the  settle- 
ment, as  is  sometimes  done.  (See  Haliett  to  Martin^  24  Ch.  IJ. 
624.)  The  section  does  not  seem  to  authorize  the  insertion 
of  a  covenant  for  renewal.  Compare  Rs  FamelVs  S.  E.  33 
Ch.  D.  599  ;  Bellnnger  v.  BJagrave,  1  De  G.  &  Sm.  63. 

Now,  by  S.  L.  Act,  1889,  s.  2,  p.  327,  posty  an  option  to 
purchase,  subject  to  the  restrictions  therein  specified,  may  be 
inserted  in  building  leases  and  agreements  for  building  leases. 

See  S.  L.  Act,  189u,  s.  6,  p.  330,  post,  as  to  the  execution  of 
conveyances  for  giving  effect  to  building  contracts  made  by 
predecessors  in  title  of  the  tenant  for  life. 

(ii.)  May  vary  or  rescind,  with  or  without  con- 
sideration, the  contract,  in  the  like  cases 
and  manner  in  which,  if  he  were  absolute 
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owner  of  the  settled  land,  he  might  law-  s.  i.  a.  i882, 
fully  vary  or  rescind  the  same,  but  so  that      sect.  8l_ 
the  contract  as  varied  be  in   conformity 
with  this  Act ;  and  any  such  consideration, 
if  paid  in  money,  shall  be  capital  money 
arising  under  this  Act;  and 
(iii.)  May  contract  to  make  any  lease;    and  in 
making  the  lease  may  vary  the  terms,  with 
or  without  consideration,  but  so  that  the 
lease  be  in  conformity  with  this  Act ;  and 

For  provisions  as  to  leases,  see  sects.  6 — 12,  and  notes  thereon, 
pp.  214-226,  ante. 

A  contract  by  tenant  for  life  to  exercise  a  power  of  leasing 
vested  in  him  by  the  settlement,  is  binding  upon  the  remainder- 
men, independently  of  the  present  provision.  {Shannon  v.  Brad- 
street,  1  Scho.  &  Lef.  52.) 

It  is  conceived  that  the  restriction  as  to  time  imposed  upon 
leases  by  s.  7,  sub-s.  (1),  p.  216,  ante^  must  be  extended  to  con- 
tracts for  leases.  But  this  does  not  seem  to  apply  to  cases  of 
accidental  delay,  prolonged  beyond  the  period  of  twelve  months, 
arising  out  of  difficulties  as  to  title,  power  to  give  possession, 
litigation,  or  otherwise. 

(iv.)  May  accept  a  surrender  of  a  contract  for  a 
lease,  in  like  manner  and  on  the  like  terms 
in  and  on  which  he  might  accept  a  sur- 
render of  a  lease;  and  thereupon  may 
make  a  new  or  other  contract,  or  new  or 
other  contracts,  for  or  relative  to  a  lease 
or  leases,  in  like  manner  and  on  the  like 
terms  in  and  on  which  he  might  make  a 
new  or  other  lease,  or  new  or  other  leases, 
where  a  lease  had  been  granted ;  and 

As  to  the  acceptance  of  surrenders  by  the  tenant  for  life,  see 
8.  13,  p.  226,  ante, 

(v.)  May  enter  into  a  contract  for  or  relating  to 
the  execution  of  any  improvement  autho- 
rized by  this  Act,  and  may  vary  or  rescind 
the  same ;  and 

(vi.)  May,  in  any  other  case,  enter  into  a  contract 
to  do  any  act  for  carrjdng  into  effect  any 
of  the  purposes  of  this  Act,  and  may  vary 
or  rescind  the  same. 
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s.  L.  A.  1882,  (2.)  Every  contract  shall  be  binding  on  and  shall 
^^^^'  ^^-  enure  for  the  benefit  of  the  settled  land,  and  shall 
be  enforceable  against  and  by  every  successor  in 
title  for  the  time  being  of  the  tenant  for  life,  and 
may  be  carried  into  effect  by  any  such  successor; 
but  so  that  it  may  be  varied  or  rescinded  by  any 
such  successor,  in  the  like  case  and  manner,  if  any, 
as  if  it  had  been  made  by  himself. 

As  to  the  time  within  which  a  contract  may  be  enforced,  aee 
Fry  on  Specific  Performance,  Part  III.,  ch.  xxv.,  3rd  ed.  pp.  489 
et  seq. 

Since  the  contract  "enures  for"  the  benefit  of  the  settled  land, 
it  seems  that  a  forfeited  deposit  is  capital  money.  Where  a 
power  of  sale,  with  consent  of  the  tenant  for  life,  was  vested  in 
trustees,  it  has  been  held  that  a  forfeited  deposit  did  not  go  to 
the  tenant  for  life.  (Shrewsbury  v.  S,  18  Jur.  397  ;  cited,  Dart, 
V.  &  P.  ch.  V.  sect.  iv.  6th  ed.  p.  224.) 

It  is  conceived  that  if  the  successor  in  title  is  an  infant,  the 
trustees  may  complete,  vary,  or  rescind,  a  contract  on  his  behalf 
under  sects.  59,  GO,  p.  305,  post.  This  conclusion  seems  to  be 
supported  by  the  principles  laid  down  in  Davis  v.  Harfordy  22 
Ch.  I).  128. 

As  to  contracts  by  a  tenant  in  tail,  see  notes  on  s.  58,  sub-s.  (1), 
<i.),  p.  300,  2^ost. 

(3.)  The  Court  may,  on  the  application  of  the 
tenant  for  life,  or  of  any  such  successor,  or  of  any 
person  interested  in  any  contract,  give  directions 
respecting  the  enforcing,  carrying  into  effect,  varying, 
or  rescinding  thereof. 

The  tenant  for  life,  before  commencing  or  defending  an  action, 
may  apply  for  directions  under  this  sub-section,  for  the  purpose 
{inter  alia)  of  procuring  the  payment  of  costs,  if  necessary,  out  of 
capital.  In  proper  cases  costs  will,  if  neceesary,  be  order^  to  be 
raised  by  mortgage  under  s.  47,  p.  288,  post  For  an  order 
under  sub-s.  (3),  declaring  that  a  tenant  lor  life  could  sell  free 
from  jointures,  and  giving  directions  as  to  the  purchase-money, 
see  Re  JJanj.  of  Aileshury  ajid  Ld,  Iveaghy  1893,  2  Ch.  p.  858. 

The  Court  cannot  adjudicate  upon  the  claims  of  persons  not 
parties  to  the  contract,  or  successors  by  or  against  whom  the  same 
is  enforceable.  {Re  Aileshury  S.  E.  W.  N.  1898,  p.  140;  42 
W.  R.  45.) 

(4.)  Any  preliminary  contract  under  this  Act  for 
or  relating  to  a  lease  shall  not  form  part  of  the  title 


Digitized  by 


Google 


Lands  Clauses 
and  o(her 


CONTRACTS.  265 

or  evidence  of  the  title  of  any  person  to  the  lease,  s.  l.  a.  i882, 
or  to  the  benefit  thereof.  .  ^^"^'  ^^' 

Compare  Conv.  Act,  1882,  s.  4,  and  see  note  thereon,  at  p.  180, 
ante.  Where  a  lease  is  subsequently  executed  in  accordance  with 
a  preliminary  contract,  the  lease  itself  is  the  comraenoeraenc  of 
the  lessee's  title.     {Hughes  v.  FJannagan,  80  L.  R.  Ir.  111.) 

For  form  of  summons  applicable  to  this  section,  see  Appendix 
to  the  S.  L.  Act  Rules,  1882,  Form  XVII.,  App.  I.,  post 

IX. — Miscellaneous  Provisions. 

32.  Where,  under  an  Act  incorporating  or  apply-      sect.  82. 
ing,  wholly  or  in  part,  the  Lands  Clauses  Consolida-  ^f^'^^^**?^ 
tion  Acts,  1845, 1860,  and  1869,  or  under  the  Settled  court  under 
Estates  Act,  1877,  or  under  any  other  Act,  public, 
local,  personal,  or  private,  money  is  at  the  com-  a'cu! 
mencement  of  this  Act  in  Court,  or  is  afterwards  8&9Vict. 
paid  into  Court,  and  is  liable  to  be  laid  out  in  the  23  &'24  vicu 
purchase  of  land  to  be  made  subject  to  a  settlement,  %,^^'  ^. 
then,  in  addition  to  any  mode  of  dealing  therewith  c.''i8. 
authorized  by  the  Act  under  which  the  money  is  in  4o*4i  vict 
Court,  that  money  may  be  invested  or  applied  as 
capital  money  arising  under  this  Act,  on  the  like 
terms,  if  any,  respecting  costs  and  other  things,  as 
nearly  as  circumstances  admit,  and  (notwithstanding 
anything  in  this  Act)  according  to  the  same  pro- 
cedure, as  if  the  modes  of  investment  or  application 
authorized  by  this  Act  were  authorized  by  the  Act 
under  which  the  money  is  in  Court. 

As  to  when  money  is  "  liable  to  be  laid  out  in  the  purchase  of 
land,"  see  the  note  to  b.  ^^,po8t,  p.  267. 

Money  paid  into  Court  under  the  Lands  Clauses  Act  may  be 
paid  out  to  the  trustees  at  the  request  of  the  tenant  for  life. 
{Re  Duke  of  Ru/ land's  Seiimi,  W.  N.  1883,  p.  UO ;  .^1  W.  R. 
947.  See  also  Re  WrighCs  Trusts,  24  Ch.  D.  062  ;  Re  Harrop's 
Trusts,  ibid.  111  \  Re  Rathmines  Drainage  Act,  15  L.  R  Ir.  576  ; 
Re  Wootton's  Estate,  W.  N.  1890,  p.  158;  Re  Belfast  Improve- 
ment Act,  Ex  pte,  Reui,  1898,  1  Ir.  R.  1.)  Such  orders  are  not 
made  as  of  courae,  but  reason  must  be  shown  for  supposing  that 
the  payment  will  be  to  the  advantage  of  the  settlement.  An 
order  made  on  petition  cannot  be  varied  on  summons.  {Re 
Sanders,  70  L.  T.  755.) 

Under  this  section  a  large  sum  of  money,  which  had  been 
paid  into  Court  under  a  private  Act,  was  ordered  to  be  paid  ouo 
to   trustees  appointed  for  purposes  of  the  present  Act,  under 
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8.  L.  A.  1882,  s.  88,  p.  278,  post,  and  the  judge  expreBsed  the  opinion  that 
Sect.  82.  notice  should  be  given  by  them  to  the  tenant  in  tail  in  remainder 
of  all  proposed  investments  or  applications  of  such  money  ;  bnt 
that  there  was  no  jurisdiction  to  impose  any  such  restriction  as  a 
condition  of  the  payment  out.  {Re  Bolton  Estates  Act,  W.  N. 
1885,  p.  90  ;  52  L.  T.  728.)  In  this  case  the  "  tenant  for  life  " 
appears  to  have  been  a  tenant  in  tail  who  was  restrained  from 
barring  the  entail  by  statute  ;  as  to  which  see  s.  58,  sub-s  (1),  (i.),. 
p.  300,  jt><?«/. 

A  Railway  Company,  or  other  public  body,  taking  lands  com« 
pulsorily  must  pay  any  extraordinary  additional  expenses  which 
happen  to  be  caused  by  the  circumstances  of  the  case.  {Re 
BrooshoofVs  Setimt,  42  Oh.  D.  250.  See  also  Re  Olive's  Estate, 
44  Ch.  D.  316.)  When  money  so  paid  in  is  invested  in  the 
erection  of  new  buildings,  the  public  bodv  must  pay  the  costs  of 
the  investment,  so  far  as  they  are  caused  by  the  payment  out — 
e,g,,  the  costs  of  obtaining  the  chief  clerk's  certificate  certifying 
the  amount  of  the  surveyor's  fees  and  the  person  to  whom  they 
are  payable  ;  bub  not  the  surveyor's  fees  themselves.  {Re  Arden,. 
70  L.  T.  506.  The  headnote  to  this  case  seems  to  be  incorrect.) 
Where  an  Act  confers  compulsory  powers,  but  contains  no  pro- 
vision for  payment  out,  the  Court  has  jurisdiction  to  order  the 
public  body  to  pay  the  costs.     {Re  Fisher,  1894,  1  Ch.  53,  450.) 

The  purchase-money  of  lands  belonging  to  a  charity  and  taken 
by  a  public  body,  having  been  paid  into  Court  under  the  Lands 
Clauses  Act,  has  been  held  to  come  within  this  section  for  pur- 
poses of  investment.  {Re  Byron's  CJiurity,  23  Ch.  D.  171.)  The 
same  doctrine  applies  to  tiie  purchase-money  of  glebe  lands 
belonging  to  a  vicarage  {Ex  pte,  Vimr  of  Castle  Bylham,  1895, 
1  Ch.  348),  or  municipal  corporation.  {Ex  pie.  Corporation  of 
City  of  London,  Ex  pie.  Corporation  of  West  Ham,  17  Times 
L.  R.  232.) 

A  public  body  having  taken  settled  land  and  paid  the  purchase- 
money  into  Court,  it  was  held  that  they  must  pay  all  the  costs  of 
an  interim  investment  under  the  present  Act,  though  the  Act  by 
virtue  of  which  they  took  the  land  only  provided  for  interim 
investment  in  Government  securities.  {Re  Hanhury's  Trusts, 
W.  N.  1883,  p.  116  ;  31  W.  R.  784.) 

As  to  whether  money  in  Court,  being  the  proceeds  of  the  sale  of 
realty  in  a  partition  action,  under  the  Partition  Act,  1868,  and 
belonging  to  infants,  is  money  hable  to  be  re-invested  in  land  by 
viitue  of  sects.  23 — 25  of  the  Settled  Estates  Act,  1856,  re-enacted 
by  the  Settled  Estates  Act,  1877,  ss.  34 — 36,  which  are  incor- 
porated with  the  Partition  Act,  1868,  see  Mordaunt  v.  Benwell,. 
19  Ch.  D.  302. 

This  section  does  not,  of  course,  authorize  for  the  purposes  of 
ordinary  settlements  of  personalty  the  investments  authorized  by 
the  present  Act,  or  make  them  proper  trustees'  investments  fur 
any  purpose  except  the  purposes  of  this  Act.  (See  Fox  v.  Dolby^ 
\V.  N.  1883,  p.  29.) 

As  to  the  separate  examination  of  married  women  under  the 
Settled  Estates  Act,  1877,  s.  50,  see  Re  Arahin's  Trusts,  W.  N. 
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1885,  p.  90  ;  52  L.  T.  728,  when  Kay,  J.,  said  it  would  be  safer  s.  L.  A.  1888, 
to  take  the  examination.  But  it  has  been  held  by  Kekewich,  J.,  Sect.  82. 
in  Re  WanVs  S.  K  W.  N.  181)5,  p.  41,  that  where  a  married 
woman,  tenant  for  life  under  the  present  Act,  is  a  party  to  a 
petition  for  payment  out  of  money  in  Court  to  the  trustees  of  the 
settlement,  separate  examination  is  not  necessary,  if  the  petition 
is  intituled  under  the  present  Act.  And  in  Re  Baft's  S.  E,  1897, 
2  Ch.  G5,  where  a  woman  married  before  1888  was  party  to  an 
application  under  the  Settled  Estates  Act  relating  to  property 
acquired  by  her  since  1882,  it  was  held  that  she  need  not  be 
separately  examined.  See  also  note  on  the  M.  W.  P.  Act,  1882, 
s.  1,  sub.-s.  (2),  at  p.  AVdypost,  and  cases  there  cited. 

The  Court,  under  special  circumstances,  may  allow  the  cot^ts  of 
a  petition  for  the  payment  out  of  Court  and  investment  under 
this  Act  of  money  paid  in  under  the  Lands  Clauses  Act,  notwith- 
standing:  R.  S.  C.  Ord.  LV.  r.  2  (7).  {Re  Bethlehem  and  Bridetvell, 
30  Ch.  b.  541.) 

Wlien  a  small  portion  of  settled  land,  which  was  held  by  a 
lessee  at  a  rent,  was  taken  by  a  company  under  compulsory 
powers,  and  the  lessee  agreed  to  pay  to  the  tenant  for  life  the 
undiminished  rent  for  the  residue  left  in  his  hands,  it  was  held 
that  the  tenant  for  life  could  not  be  allowed  to  make  a  profit  on 
the  transaction,  and  that  the  whole  income  of  the  company's 
purchase-monev  must  be  accumulated  during  the  continuance  of 
the  lease.  {Re  Griffith's  Wilt,  49  L.  T.  161.)  It  would  seem, 
if  we  may  rely  upon  this  decision,  which  purports  to  follow,  but 
is  in  fact  distinguishable  from,  Re  Wilkes'  Estate,  16  Ch.  D.  597, 
that  whenever  a  lessee  voluntarily  consents  to  have  his  rent 
raised,  the  tenant  for  life  is  not  entitled  to  the  benefit  of  the 
increase. 

33.  Where,  under  a  settlement,  money  is  in  the  8«ct.  88. 
hands  of  trustees,  and  is  liable  to  be  laid  out  in  the  Application 
purchase  of  land  to  be  made  subject  to  the  settle-  Li^^o/ '° 
ment,  then,  in  addition  to  such  powers  of  dealing  trustees  under 
therewith  as  the  trustees  have  independently  of  this  ^tuement. 
Act,  they  may,  at  the  option  of  the  tenant  for  life,  [This mar- 
invest  or  apply  the  same  as  capital  money  arising  ^^^^^j 
under  this  Act. 

It  may  be  conjectured  that  this  section  was  framed  with  a 
view  to  settlements  comprisinj^  in  their  inception  both  land  and 
money,  for  the  purpose  of  putting  money  brought  into  the 
settlement  upon  the  same  footing  as  money  arising  under  the 
settlement.  But  it  was  held  in  Re  Mackenzie's  IViists,  23  Ch.  D. 
750,  that  the  section  applies  to  settlements  of  money  only,  pro- 
vided that  the  money  is  directed  to  be  laid  out  in  the  purchase 
of  lands  to  be  settled  ;  and  therefore  that,  no  land  having  been 
purchased,  the  money  might  jorthwith  be  invested  in  any  way 
permitted  by  s.  21,  sub-s.  (i.),  p.  288,  ante.     In  Re  Mu7idy's  S.  E, 
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«.  L.  A.  1882,  1891,  1  Ch.  809,  it  was  decided  that  money  directed  by  a  will  to 
Sect  88.  be  laid  out  in  the  purchase  of  lands,  to  be  held  upon  the  uses 
"  declared  of  other  lauds  by  an  existing  settlement,  comes  within 

this  section,  in  the  sense  that  it  might  be  applied  in  effecting 
improvements  on  the  lands  comprised  in  the  original  sett  le- 
nient ;  and  the  decision  in  Re  Mackenzie's  Trv^ts  was  approved, 
apparently  under  the  belief  that  the  two  cases  are  identical ; 
whereas  the  latter  case  decided  that,  when  a  thing  can  be  done 
circuitously,  it  may  be  done  directly ;  and  the  former  case 
decided  that  a  settlement,  and  a  settlement  effected  by  reference 
to  it,  form  together  only  one  settlement  for  the  present  purpose. 

It  was  held  in  Re  Tennant,  40  Ch.  1).  594,  that  money  arising 
from  a  sale  under  the  Settled  Estates  Act,  1877,  invested  under 
an  Order  of  Court  in  the  names  of  trustees,  pending  its  applica- 
tion under  s.  34  of  thac  Act,  might  under  the  present  section  be 
invested  in  any  mode  authorized  by  s.  21  of  the  present  Act. 
This  decision  also  was  approved  in  Re  Mtmdifs  S,  E,  ubi  supra. 
(See  also  Re  Tesseyman's  S.  E.  W.  N.  1897,  p.  168.) 

It  was  held  in  an  Irish  case  that  a  fund,  which  by  the  settle- 
ment is  liable  to  be  invested  in  land,  to  be  settled  in  strict 
settlement,  but  which  has  been  brought  into  Court  in  an  ad- 
ministration action,  is  not  within  this  section.  {Burke  v.  Gore, 
18  L.  R.  Ir.  mi.)  But  in  Re  Maherhj,  M.  v.  M,  ^'d  Ch.  D.  455, 
V.-C.  Bacon  held  that  trustees  might  defer  such  investment  in 
land,  and  meanwhile  invest  the  money  under  this  section. 

Moneys  contributed  under  a  direction  in  the  settlement  by 
tenant  for  life  to  form  a  sinking  fund,  come  within  the  provi- 
sions of  this  section.  {Re  Sudbury^  <ic.  Ver?wfi  v.  T.  1898,  8  Ch. 
74.)  So  also  moneys  which  trustees  aie  empowered  to  lay  out  in 
the  purchase  of  land,  at  the  request  of  the  tenant  for  life,  are 
moneys  "  liable  to  be  laid  out  in  the  purchase  of  land  "  within 
the  meaning  of  the  section.  {Re  Bill,  H,  v.  IHlchtr,  1896,  1  Ch. 
962  ;  Re  Soltau's  Trusts,  1898,  2  Ch.  629.)  And  it  makes  no 
difference  if  they  ai-e  not  empowered  to  lay  out  the  money  in  the 
purchase  of  land  generally,  but  only  of  a  specified  parcel.  {Be 
Hill,  ubi  supra.)  A  power  to  invest  in  freehold  ground  rents 
brings  money  within  the  section.  {Re  Ttwmas,  Weatherall  v. 
Thamas,  1900,  1  Ch.  819,  ^^^rd). 

The  tenant  for  life  can  direct  how  such  moneys  shall  be 
applied  {Re  Gee,  Pearson-Gee  v.  Pearson,  W.  N.  1895,  p.  90) ; 
and  if  there  is  no  tenant  for  life  to  exercise  the  option  under  this 
section,  the  Court  may  direct  the  purchase-money  of  land  sold 
under  the  S.  E.  Act,  1877,  to  be  applied  as  capital  money  under 
the  Act  of  1882.     {Re  Tesseyman's  >S'.  E.  W.  N.  1897,  p.  168.) 

Sect.  84.  34_  Where  capital  money  arising  under  this  Act 

Application  of  fg  puichase-monev  paid  in  respect  of  a  lease  for 

money  paid  ^  ,.-  J     r  '^   ^  ^  -i.* 

for  lease  or      jears,  Or  life,  or  years  determinable  on  life,  or  m 

reversion.        respect  of  any  other  estate  or  interest  in  land  less 

than  the  fee  simple,  or  in  respect  of  a  reversion 
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dependent  on  any  such  lease,  estate,  or  interest,  the  s.  l.  a.  1888, 
trustees  of  the  settlement  or  the  Court,  as  the  case  -  ^^^'  ^' 
may  be,  and  in  the  case  of  the  Court  on  the  applica- 
tion of  any  party  interested  in  that  money,  may, 
notwithstanding  anything  in  this  Act,  require  and 
cause  the  same  to  be  laid  out,  invested,  accumulated, 
and  paid  in  such  manner  as,  in  the  judgment  of  the 
trustees  or  of  the  Court,  as  the  case  may  be,  will 
give  to  the  parties  interested  in  that  money  the  like 
benefit  therefrom  as  they  might  lawfully  have  had 
from  the  lease,  estate,  interest,  or  reversion  in 
respect  whereof  the  money  was  paid,  or  as  near 
thereto  as  may  be. 

The  object  of  this  section  is  to  prevent  a  sale  made  under  the 
Act  of  a  limited  interest,  or  an  interest  not  in  possession,  from 
operating  to  the  prejudice  of  any  party  interested  under  the 
settlement,  whether  tenant  for  life  or  remainderman.  The  words 
which  direct  apportionment  follow,  with  some  verbal  improve- 
ments, the  corresponding  words  of  the  Settled  Estates  Act,  1877, 
8.  37,  which  are  identical  with  the  corresponding  woixis  of  the 
Lands  Clauses  Consolidation  Act,  1845,  s.  74.  It  is  conceived 
that  cases  under  those  sections  will  form  precedents  for  the  inter- 
pretation of  this.  (This  conclusion  seems  to  have  been  adopted 
in  Cotkell  v.  C,  28  Ch.  D.  628.)  The  Partition  Act,  1868, 
31  &  82  Vict.  c.  40,  does  not  contain  any  similar  provision.  As 
to  the  effect  of  this  omission,  see  Langinead  v.  CocJcerton,  W.  N. 
1877,  p.  43. 

Under  the  former  Acts,  the  discretion  as  to  apportionment  was 
exerciseable  only  by  the  Court. 

For  form  of  summons  applicable  to  this  section,  see  Appendix 
to  the  S.  L.  Act  Rules,  1882,  Form  XVIII.,  App.  I.,  post. 


I.  As  to  Leaseholds. 

Where  leaseholds  were  taken  under  the  compulsory  powers 
conferred  by  the  Lands  Clauses  Act,  it  was  held  that,  although 
the  income  of  the  investments  representing  the  purchase-money 
exceeded  the  rents  of  the  leaseholds,  the  tenant  for  life  was 
entitled  to  an  annuity  which  would  exhaust  the  whole  fund  in 
the  same  number  of  years  as  the  leaseholds  had  to  run.  {Askem 
V.  Woodhead,  14  Ch.  D.  27,  which  was  followed  in  Re  HunVs 
Estate,  W.  N.  1884,  p.  181.)  Where  leaseholds  were  sold  under 
the  Settled  Estates  Act,  and  the  tenant  for  life  suffered  by  reason 
of  the  sale  a  diminution  of  income,  the  Court  directed  a  calcula- 
tion to  be  obtained  from  an  actuary  of  the  half-yearly  sums  which 
would  be  produced  for  the  residue  of  the  term  by  the  proceeds  of 
sale,  taking  interest  at  £3  per  cent.,  so  as  to  exhaust  the  proceeds 
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8.  L.  A.  1882,  of  sale  at  the  end  of  the  tenn  ;  and  ordered  that  in  each  half-year 
Sect.  34.  the  dividends  on  the  investments  then  remaining  should  be  paid 
to  the  tenant  for  life,  and  so  much  of  the  investments  should  be 
transferred  to  him  as,  with  the  cash  dividend,  would  make  up  the 
half-yearly  sum  so  to  be  ascertained  :  the  residue  of  the  fund,  if 
any,  at  the  expiration  of  the  life  interest  to  go  to  the  persons 
absolutely  entitled  in  remainder.  (Re  Walshes  Estate^  7  L.  R.  Ir. 
554.) 

Where  leaseholds  are  renewable,  and  the  settlor  intended  them 
to  be  perpetually  renewed,  the  eflTect  of  a  compulsory  sale  is  only 
to  substitute  one  perpetuity  for  another  ;  and  the  purchase-money 
will  be  invested  as  capital,  and  only  the  annual  income  paid  to  the 
tenant  for  life.  {Re  Wood's  Estate,  L.  R.  10  Eq.  572  ;  HolJier  v. 
Bume,  L.  R.  16  Eq.  163  ;  Maddy  v.  Hale,  3  Ch.  D.  327.) 

And  the  same  rule  holds  good  when  the  leaseholds  are  not  in 
fact  renewable,  but  the  settlor  expected  that  they  would  be 
renewed  and  contemplated  their  perpetual  renewal ;  though,  in 
fact,  renewal  is  refused.  {Re  Barber's  S.  E.  18  Ch.  D.  624.  See, 
also,  Re  Ld,  RamJagKs  Wilt,  26  Ch.  D.  590.) 

As  to  the  destination  of  a  fund  intended  for  the  renewal  of 
leaseholds,  of  which  renewal  was  in  fact  refused,  see  Oould  v. 
7Vt>/?,  W.  N.  1883,  p.  72. 


II.  As  to  Reversions. 

Where  the  rent  was  only  nominal,  the  whole  purchase-money 
was  directed  to  be  invested  and  accumulated  during  the  term. 
{Ex  pte.  Rector  of  Lambeth,  4  Railw.  Ca.  231.) 

WTiere  the  rent,  not  being  nominal,  was  less  than  the  dividends 
on  the  invested  purchase-money,  the  tenant  for  life  received  an 
amount  equal  to  the  rent,  and  the  surplus  was  accumulated.  Also, 
at  the  time  when  any  lease  would  have  determined,  the  tenant  for 
life  became  thenceforth  entitled  to  a  proportionate  share  of  the 
income  accruing  upon  the  accumulations.  {Re  W tike's  Estate,  16 
Ch.  D.  597  ;  which  see,  for  form  of  order,  at  p.  602.  See,  also, 
Cottrell  V.  C.  28  Ch.  D.  628.)  On  similar  principles  it  was  held, 
in  Re  Botvyer's  S,  E.  W.  N.  1892,  p.  48,  where  the  proceeds  of  the 
sale  of  the  reversion  on  leases  having  thirty-five  years  to  run,  were 
invested  in  the  purchase  of  leaseholds  having  a  much  longer  term, 
the  rents  on  which  exceeded  the  old  rents,  that  the  tenant  for  life 
was  entitled  during  the  thirty-five  years  only  to  the  amount  of 
the  old  rents. 

It  might  be  held  that,  if  the  rent  should  be  less  than  the 
dividends,  the  tenant  for  life,  with  whose  consent  the  investment 
was  made,  would  in  general  be  entitled  to  no  more  than  the 
dividends.  But  cases  might  arise  in  which  this  principle  might 
reasonably  be  modified.  For  example,  if  the  property  should  be 
let  at  a  rent  greater  than  a  rack-rent  (which  sometimes  happens 
by  the  depreciation  of  a  neighbourhood),  so  that  an  element  in 
the  valuation  would  be  the  lessee's  liability  to  pay  an  excessive 
rent  during  the  residue  of  a  term,  it  would  be  reasonable,  and  in 
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accordaace  with  the.  apparent  intent  of  this  section,  that  the   s.  L.  A.  1882, 

tenant  for  life  shonld  be  allowed  some  advantage  to  compensate       Sect.  34. 

his  loss  from  the  conversion.    This  might  be  eflTected  by  invest- 

ing  the  amount  due  to  that  particular  element  in  the  valuation 

in  the  purchase  of  an  annuity  to  continue  during  as  many  years 

as  the  term  had  to  run,  and  permitting  the  tenant  for  life,  so 

long  as   he   lived,  to  receive  the  annuity.    Or  a  proportionate 

allowance  might  be  made  out  of  the  capital  to  the  tenant  for 

life,  such  as  would,  in  the  same  number  of  years  as  the  term  had 

to  run,  exhaust  the  amount  due  to  the  particular  element  above 

mentioned. 

A  legal  estate  for  life  may  by  will,  but  not  by  deed,  be  created 
out  of  a  term  of  years.  See  note  on  the  Conv.  Act,  1881,  s.  65, 
fiub-8.  (2),  at  p.  155,  anis.  Such  a  bequest  would  be  specific,  and 
would,  therefore,  imply  no  duty  to  convert.  ( Vaiighan  v.  Biick^ 
1  Ph.  75  ;  Euhbard  v.  Young,  10  Beav.  203  ;  Milk  v.  Broivn,  21 
Beav.  1.) 

As  to  the  sersnce  of  notices  in  applications  to  the  Court  under 
this  section,  eee  the  S.  L.  Act  Rules,  1882,  r.  4,  App.  I.,  post 

35. — (1-)  Where  a  tenant  for  life  is  impeachable      "o^t.  35. 
for  waste  in  respect  of  timber,  and  there  is  on  the  ^""'^g  a^^  ^ 
settled  land  timber  ripe  and  fit  for  cutting,   the  ^d^rtof^*^* 
tenant  for  life,  on   obtaining  the   consent  of  the  p^ceedstobe 
trustees  of  the  settlement  or  an  order  of  the  Court, 
may  cut  and  sell  that  timber,  or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the 
sale  shall  be  set  aside  as  and  be  capital  money 
arising  under  this  Act,  and  the  other  fourth  part 
shall  go  as  rents  and  profits. 

Timber  planted  as  an  improvement  under  the  provisions  of  this 
Act  may  not  be  cut  down  except  in  proper  thinning ;  see  s.  28, 
fiub-s.  (2),  p.  259,  ante. 

If  land  is  sold  with  timber  which  the  tenant  for  life  had  under 
the  settlement  power  to  cut,  but  which  he  did  not  in  fact  cut,  he 
will  not  be  allowed  its  value  out  of  the  purchase-money.  {Re 
LleweUm,  LI  v.  Williams,  37  Ch.  I).  317.) 

At  common  law  a  tenant  for  life  is  entitled  to  cut  timber  for  his 
own  use  and  benefit  only  so  far  as  may  be  necessary  to  furnish 
reasonable  house-bote,  plough-bote,  and  hay-bote.  (Co.  Litt. 
41  b.)  If  expressly  made  not  impeachable  for  waste,  he  may 
€ut  ripe  timber  ;  which,  if  cut  during  the  continuance  of  his 
tenancy,  belongs  to  him.  (Lewis  BowUs*s  Case,  11  Rep.  79  ;  see 
the  7th  resolution  at  p.  82  b.)  But  he  would  be  restrained  in 
equity  from  cutting  timber  planted  or  left  standing  for  shelter  or 
'  ornament.  {Roll  and  Ld,  Some)mlle,  2  Eq.  Ca.  Ab.  759  ;  and 
see  Seton,  4th  ed.  191, 192  ;  5th  ed.  477,  478,  and  the  cases  there 
<jited.)  It  seems  that  such  ornamental  timber  might  be  properly 
thinned.     {Baker  v.  Sebright,  13  Ch.  D.  179,  at  p.  188.) 
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S.  L.  A.  1882,  The  question  whether  the  timber  is  deemed  to  come  within  the 
B^ct.  85.  description  of  ornamental,  depends  solely  upon  the  intention  of  the 
settlor.  {Coffin  v.  C\  Jac.  70.)  With  this  decision  it  is  difficult 
to  reconcile  the  unreported  case  there  cited  by  Lord  Eldon  from 
Lord  Hardwicke,  in  which  a  tenant  for  life  was  restrained  from 
cutting  down  trees  which  he  himself  had  planted. 

Since  a  tenant  for  life,  whether  he  is  or  is  not  otherwise  unim- 
peachable for  leijal  waste,  is  so  impeachable  in  respect  to  ornamental 
timber,  the  language  of  this  section  seems  to  include  ornamental 
timber,  and  to  permit  the  tenant  for  life,  whether  impeachable  for 
waste  or  not,  to  cut  it,  upon  obtaining  such  consent  or  order  as  in 
the  section  mentioned. 

Before  this  Act,  the  Court  would  not  permit  timber  to  be  cut 
on  the  application  of  a  tenant  for  life  having  no  power  of  cutting, 
unless  the  timber  either  was  itself  actually  deteriorating,  or  was 
injuring  other  trees.  Mere  ripeness  was  not  sufficient.  {Seagram 
V.  Knight,  L.  R.  2  Ch.  628  ;  and  the  cases  there  cited  at  p.  631.) 
And  when  timber,  whether  ornamental  or  not,  which  the  tenant 
for  life  could  not  himself  cut,  was  properly  cut  with  the  leave  of 
the  Court,  the  proceeds  were  invested,  and  the  income  given  to 
the  successive  owners  of  the  estate,  until  the  vesting  in  possession 
of  the  first  estate  of  inheritance,  the  owner  of  which  became  there- 
upon entitled  to  the  capital.  (Hongwood  v.  ff,  L.  R.  18  Eq.  306,  at 
p.  311.)  In  that  case  Jessel,  M.  R.,  distinguished  "  timber  estates,'* 
where  timber  forms  the  staple  produce,  from  other  cases  :  express- 
ing the  opinion  that  in  such  cases  any  cuttings  in  accordance  with 
the  established  practice  on  the  estate  were  lawful,  and  that  the 
proceeds  belonged  to  the  tenant  for  life,  even  though  impeachable 
for  waste.  For  further  observations  upon  this  view,  see  Dashivood 
V.  Magniac,  181)1,  3  Ch.  306.  It  is  there  stated,  that  the  expres- 
sion **  timber  estate  "  is  first  to  be  found  in  Ferrand  v.  Wihony  4 
Ha.  344. 

As  to  the  cutting  of  timber  under  the  present  section,  the 
trustees  seem,  in  the  absence  of  fraud,  to  incur  no  liability  for 
giving  their  consent ;  see  s.  42,  p.  282,  post.  And  their  consent 
seems  to  be  conclusive. 

If  the  interference  of  the  Court  is  sought  either  in  default  of 
trustees  or  on  the  refusal  of  the  trustees  to  consent,  it  is  conceived 
that,  under  ordinary  circumstances,  if  the  timber  is  not  decaying,, 
the  Court  will  let  it  stand  ;  and  that,  even  when  it  is  decaying,  the 
Court  will  not  order  it  to  be  cut  down  if  the  remainderman  should 
object.  The  latter's  right  to  keep  it  standing  seems  superior  U> 
the  right  of  the  tenant  for  life  to  have  it  cut. 

This  power  of  cutting  timber  is  not  one  requiring  notice  of  its. 
exercise  to  be  given  to  the  trustees  under  s.  45,  p.  284,  post,  and 
S.  L.  Act,  1884,  8.  5,  p.  317,  post  The  rules  do  not  provide  that 
any  application  by  the  tenant  for  life  shall  be  served  upon  the 
trustees ;  and  therefore,  if  at  the  time  of  the  application  there 
are  no  trustees  for  purposes  of  the  Act,  it  is  not  necessary  to 
appoint  such. 

Cut  timber  inmiediately  l)ecomes  personal  assets,  even  if  cut  by 
an  order  of  the  Court  in  Lunacy,  Oxenden  v.  Ld.  Compioriy  2  Ye&. 
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69  ;  or  by  a  bailiff  acting  without  authority,  ibid,  at  p.  74  :  there  s.  L.  A.  1888> 
being  no  equity  in  favour  of  the  lieir  as  against  the  personal  repre-  Sect.  36. 
sentatives.  As  to  whether  an  express  provision  preserving  the 
rights  of  the  respective  parties  might  be  inserted  in  an  order 
directing  timber  to  be  felled,  see  Jones  v.  Oreen,  L.  R.  5  Eq.  555, 
at  p.  560,  and  Re  Barker,  17  Ch.  D.  241,  at  p.  245,  both  cited  in 
Re  Freer,  F.  v.  F„  22  Ch.  D.  622,  at  p.  627.  It  seems  to  be  the 
better  opinion,  that  such  a  provision  would  have  no  effect. 

As  to  the  apportionment,  of  the  proceeds  of  windfalls,  sets 
Smnbume  v.  Ainslie,  30  Ch.  D.  485  ;  Harrison  v.  i?.,  28 
Ch.  D.  220. 

As  to  the  power  to  cut  timber  for  executing  authorized 
improvements,  see  s.  29,  p.  260,  ante. 

For  forms  of  summons  applicable  to  this  section,  see  Appendix 
to  the  S.  L.  Act  Rules,  1882,  Forms  VI.,  VII.,  App.  I,,  post. 

36.  The  Court  may,  if  it  thinks  fit,  approve  of      sect.  se. 
any  action,  defence,  petition  to  Tarliament,  parlia-  Proceedings 

''    .  ...  ^  ,1  J*  X    1  for  protection 

mentary  opposition,  or  other  proceeding  taken  or  or  recovery  of 
proposed  to  be  taken  for  protection  of  settled  land,  land  settled 

■^      •*•-  ,.  !•  1    1  T   1       or  claimed  a» 

or  of  any  action  or  proceeding  taken  or  proposed  to  settled. 
be  taken  for  recovery  of  land  being  or  alleged  to  be 
subject  to  a  settlement,  and  may  direct  that  any 
costs,  charges,  or  expenses  incurred  or  to  be  incurred 
in  relation  thereto,  or  any  part  thereof,  be  paid  out 
of  property  subject  to  the  settlement. 

If  an  application  is  made  by  the  committee  of  a  lunatic  tenant 
for  life,  for  leave  to  oppose  a  Bill  in  Parliament  affecting  the 
settled  estates,  the  Court  in  Lunacy,  being  composed  of  judges 
who  have  been  requested  by  the  Lord  Chancellor  to  act  as  addi- 
tional judges  of  the  Ch.  D.,  can  make  an  order  under  this  section. 
(Re  Blake,  W.  N.  1895,  p.  51.) 

Compare  the  Settled  Estates  Act,  1877,  s.  17,  now  repealed  by 
8.  64,  p.  814,  post. 

The  costs,  &c.,  here  mentioned  may  be  raised  by  mortgage 
under  s.  47,  p.  288,  post. 

Independently  of  this  section,  the  Court  under  its  general  juris- 
diction could  allow  the  costs  of  proceedings  in  Parliament  to  be 
paid  out  of  capital  moneys  (Re  OrmrocTs  S,  E.,  1892,  2  Ch.  318), 
or  of  an  action  to  establish  rights.  (Hamilton  v.  Tighe,  1898,  1 
Ir.  R.  123.) 

It  has  been  doubted  whether,  under  the  Settled  Estates  Act, 
1877,  costs  could  be  paid  out  of  capital  to  the  tenant  for  life, 
unless  he  had  applied  to  the  Court  before  commencing  the  pro- 
ceedings. (Rs  E.  De  la  Warr's  Estates,  16  Ch.  D.  587.  See, 
however.  Re  Twijford  Abbey  S.  E.,  30  W.  R.  268  ;  S.  C.  mm.  Re 
Willan's  S,  E.,  45  L.  T.  745.)  The  words  of  the  present  section, 
"  taken  or  proposed  to  be  taken,"  seem  to  remove  this  difficulty. 

c.  T 
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B,  L.  A.  1882,  It  is  conceived  that  the  intention  of  this  section  is  to  enable  the 
Sect.  86.  ^  costs  of  proceedings,  taken  for  the  purpose  of  recovering  something 
which  is  alleged  to  be  part  of  the  corpus  of  the  trust  estate,  to  be 
paid  out  of  corpus.  The  proceedings  must  be  for  the  benefit  of 
the  estate  generally,  and  not  for  the  benefit  of  the  tenant  for  life 
only.  In  Be  E,  of  AyUsford's  S.  E,,  32  Ch.  D.  162,  it  was  in  effect 
decided  by  Bacon,  V.-C,  that  if  several  persons  claim  to  succeed 
as  tenant  for  life  to  the  estate,  the  successful  claimant  is  entitled, 
under  this  section,  to  have  his  costs  paid  out  of  corpus.  It  is  con- 
ceived that  this  decision  cannot  be  supported.  In  that  case,  certain 
estates  were  limited  in  such  a  way  that  they  would,  as  a  matter  of 
fact,  devolve  successively  upon  the  persons  successively  succeeding 
to  the  Earldom  of  Aylesford ;  but  the  limitations,  though  in  fact 
coincident,  appear  to  have  been  quite  distinct,  and  not  made  by 
reference.  Therefore  (apart  from  its  intrinsic  absurdity),  there 
could  be  no  foundation  for  the  contention  that  the  earldom  was 
land  subject  to  the  settlement.  Even  if  it  had  been,  this  section 
seems  to  contain  nothing  to  relieve  a  successful  claimant  of  the 
earldom  from  the  obligation  to  pay  his  own  costs  before  the 
Committee  of  Privileges,  or  to  relieve  a  claimant  of  the  estates 
from  the  obligation  to  pay  the  costs  of  establishing  his  own  title 
as  tenant  for  life.  Much  confusion  seems  to  have  been  imported 
into  that  case  by  the  citation  of  Bb  Sir  J,  Rivett-Camac's  WHl, 
80  Ch.  D.  136  ;  as  to  which  see  note  on  s.  37,  at  p.  211  ^  post 
In  that  case  it  was  held  that  a  baronetcy,  though  not  titular  of  a 
place,  might  be  *^  land,"  in  such  a  sense  as  to  enable  chattels, 
settled  to  devolve  with  it,  to  be  brought  within  the  meaning  of 
8.  87.  But  that  case,  assuming  it  to  have  been  correctly  decided, 
is  hardly  an  authority  for  the  proposition  that  a  tenant* for  life  is 
entitled  to  have  the  costs  of  establishing  or  defending  his  title 
paid  out  of  corpus. 

As  to  the  costs  of  an  application  to  Parliament,  see  Stanford  v. 
Rolerts  (No.  2),  52  L.  J.  Ch.  50. 

Sect.  87.  37. — (1-)  Where  personal  chattels  are  settled  on 
Heirlooms.  trust  SO  as  to  devolve  with  land  until  a  tenant  in 
tail  by  purchase  is  born  or  attains  the  age  of 
twenty-one  years,  or  so  as  otherwise  to  vest  in  some 
person  becoming  entitled  to  an  estate  of  freehold  of 
inheritance  in  the  land,  a  tenant  for  life  of  the  land 
may  sell  the  chattels  or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  be 
capital  money  arising  under  this  Act,  and  shall  be 
jmid,  invested,  or  applied  and  otherwise  dealt  with 
in  like  manner  in  all  respects  as  by  this  Act  directed 
with  respect  to  other  capital  money  arising  under 
this  Act,  or  may  be  invested  in  the  purchase  of 
other  chattels,  of  the  same  or  any  other  nature, 
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which,  when  purchased,  shall  be  settled  and  held  s.  i.  a.  isss, 
on  the  same  trusts,  and  shall  devolve  in  the  same  _J^^'  ^''' 
manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this 
section  shall  not  be  made  without  an  order  of  the 
Court. 

As  to  the  persons  who  will  come  within  the  definition  of 
trustees  for  the  purposes  of  this  section,  see  note  on  s.  2,  sub-s.  (8), 
p.  204,  ante. 

Heirlooms  properly  so  called  are  not  personal  chattels,  but 
particular  chattels  which,  by  the  customs  of  particular  places, 
attend  the  inheritance.  Heirlooms  proper  are  not  devisable. 
(Co.  Litt.  18  b  ;  ibid,  185  b  ;  2  Bl.  Com.  427.) 

Intermediate  between  heirlooms  proper  and  the  chattels  which 
are  the  subject  of  the  present  section,  are  certain  chattels,  such 
as  ensigns  of  honour,  which  are  in  the  nature  of  heirlooms,  but 
differ  therefrom  in  that  their  descent  to  the  heir  is  not  due  to 
particular  local  custom.  (Frances  v.  Let/,  Cro.  Jac.  306  ;  K  of 
Northumberland's  Case^  Owen,  124.) 

Neither  of  the  above-mentioned  classes  of  chattels  is  within  the 
present  section,  which  refers  to  mere  personal  chattels,  having  not 
peculiar  status  in  the  eye  of  the  law,  arbitrarily  settled  upon  trust 
to  devolve  with  lands.  They  may  conveniently  be  referred  to  as 
heirlooms,  if  the  distinctions  above  noted  are  borne  in  mind. 

Personal  chattels  are  sometimes  settled,  not  so  as  to  devolve 
with  land,  but  directly  upon  trusts  limited  by  analogy  to  the  uses 
of  a  strict  settlement,  so  far  as  the  law  permits.  (See  Shelley  v. 
^'.,  L.  R.  6  Eq.  540.)  It  has  been  doubted  (but,  according  to 
V.-C.  Wood,  in  Shelley  v.  S,^  supra^  at  p.  546,  the  doubt  has  not 
been  approved)  whether  things  in  gross  (which  differ  numero 
iantnm,  non  specie)  such  as  money,  not  having,  like  family  jewels, 
an  individual  value  and  interest,  can  be  settled  directly  upon  such 
trusts,  apart  from  and  without  reference  to  a  settlement  of  lands, 
or  unless  there  is  a  trust  to  purchase  lands.  (See  Green  v.  Ekins^ 
2  Atk.  473,  at  p.  476.)  It  is  plain  that  this  section  refers  only 
to  chattels  devolving  with  land.  It  may  be  noted  that  a  gift  of  a 
leasehold  house  and  chattels  to  a  nobleman  "  and  to  his  successors, 
and  to  be  enjoyed  with  and  to  go  with  the  title,"  will  not  suflSce 
to  create  an  executory  trust,  but  the  legatee  will  take  absolutely. 
(Re  Johnston,  Cockerell  v.  E.  of  Essex,  26  Ch.  D.  538.) 

On  the  vesting  of  chattels,  which  are  subject  to  the  same 
limitations  as  realty  in  strict  settlement,  see  note  on  Conv.  Act, 
1881,  s.  65,  sub-s.  (5),  p.  156,  ante. 

On  the  duties  of  the  tenant  for  life,  and  the  principles  upon 
which  the  Court  acts,  under  this  section,  see  Re  Beaumonty  58 
L.  T.  916  ;  Re  E.  of  Radnor's  Will  Trusts,  45  Ch.  D.  402.  The 
Court  may  be  less  ready  to  consent  to  a  sale  of  heirlooms  than  to 
a  sale  of  a  mansion  house.  {Bruce  v.  Marq.  of  AUesbury,  1892, 
A.  C.  856.)  There  is  no  jurisdiction  to  sanction  ex  post  facto  a 
sale,  of  heirlooms ;  but  in  Re  Ames,  A.  v.  A.,  1893,  2  Ch.  479, 
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8.  L.  A.  1882,  where  an  advantageous  sale  had  been  made,  North,  J.,  directed 
Sect.  87.  the  trustees  to  take  no  steps  to  recover  them.  The  Court  will 
not  consent  to  a  sale  merely  for  the  purpose  of  relieving  the 
tenant  for  life  from  consequences  due  to  his  own  improvident 
conduct  {Re  Hope's  Seiimt.,  9  Times  L.  R.  506  ;  1899,  2  Ch. 
691,  n.  :  Re  Hope,  De  Cetfo  v.  Hope,  1899,  2  Ch.  679)  ;  or  for  the 
purpose  of  enabling  him  to  pay  succession  duties  and  live  in  the 
mansion  house.     {Re  FeathersUmhaitgK s  SettmL,  42  Sol.  Jo.  198.) 

The  Court  has  assumed  jurisdiction  to  order  a  separate  sale  of 
chattels  so  settled  by  will,  during  the  minority  of  an  infant  tenant 
in  tail  of  the  lands,  in  order  to  pay  off  mortgages  affecting  the 
lands  as  part  of  the  testator's  estate,  when  satisfied  that  it  would 
be  for  the  benefit  of  all  parties.  {Fane  v.  F,,  2  Ch.  D.  711.)  But 
such  a  sale  cannot  (apart  from  the  present  section)  be  ordered 
merely  upon  the  ground  of  benefit  to  the  parties,  when  there  are 
no  charges  upon  the  testator's  estate.  {D'Eyncourt  v.  Gregory^ 
3  Ch.  D.  635.)  In  the  last-cited  case,  Jessel,  M.  R.,  held  that 
the  Court  could  do  nothing  beyond  sanctioning  an  application  to 
Parliament.  The  object  of  the  present  enactment  is  to  save  the 
expense  of  such  applications ;  and  the  Court  will  probably  hesitate 
to  give  leave  for  a  sale  except  for  the  purpose  of  clearing  off' 
incumbrances,  or  in  other  cases  where  it  would,  previously  to  the 
Act,  have  sanctioned  an  application  to  Parliament. 

A  tenant  for  life  applying  to  the  Court  for  leave  to  sell  heirlooms 
with  a  view  to  obtaining  an  increased  income  must  show  that  the 
proposed  sale  is  in  the  interest  of  all  parties  entitled  under  the 
settlement.  If  the  application  is  for  leave  to  sell  an  heirloom  of 
unique  character  and  historical  repute,  such  as  a  famous  jewel  or 
work  of  art,  the  Court  in  the  exercise  of  the  judicial  discretion 
given  to  it  by  the  Act  will  have  regard  to  the  intention  of  the 
settlor,  and  also  to  the  wishes  and  feelings  of  the  remaindermen. 
{Re  Hope,  De  Cetio  v.  Hope,  1899,  2  Ch.  679.) 

In  Re  Ld.  John  Thynne,  The  Times,  7th  July,  1844,  an  order 
was  made  for  the  sale  of  three  Sevres  vases,  valued  at  8,000/.,  for 
the  purpose  of  paying  oft'  mortgages,  the  income  of  the  settled 
estates  having  been  seriously  reduced. 

It  has  been  decided  that  capital  money  arising  from  the  sale 
of  these  quasi-heirlooms  may  be  applied  in  discharge  of  incum- 
brances under  s.  21,sub-s.  (ii.),  p.  2^^,  ante;  see  note  thereon, 
and  Re  D,  of  MarlhorovyKs  Settmf.  there  cited.  Also,  in  pay- 
ment for  authorized  improvements ;  see  Re  Houghton  Estate,  30 
Ch.  D.  102.  And  in  the  repair  and  renovation  of  other  heirlooms 
consisting  of  pictures  settled  by  the  same  settlement  and  remaining 
unsold.  (Re  Waldegrave,  Countess,  E.  Waldegrave  v.  E.  Selboi'm, 
81  L.  T.  ^'62  ;  W.  N.  1899,  p.  240.)  The  possibility  of  such  an 
employment  of  the  proceeds  of  sale  seems  to  be  a  matter  for 
consideration  when  application  is  made  for  leave  to  sell  under 
this  section. 

It  has  been  held  that  trustees  with  a  power  of  sale  extending 
over  the  whole  of  the  settled  land,  which  therefore  included  the 
mansion  house,  by  reference  to  which  the  chattels  were  settled* 
are  trustees  for  purposes  of  the  Act  with  reference   to  those 
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chattels,  so  as  to  be  able  to  give  a  discharge  for  the  purchase-  s.  L.  A.  1882, 
money.     {Constable  v.  C,  82  Ch.  D.  233.)     It  would  not  follow       Sect.  87. 
that,  if  the  mansion  house  had  been  excepted  from  their  power  of 
sale,  they  would  have  been  such  trustees. 

As  chattels  settled  in  this  manner  are  not  alienable  by  a  tenant 
for  life,  no  case  of  election  will  arise,  as  against  the  tenant  for 
life,  under  a  will  which  confera  benefits  upon  him  personally, 
but  purports  to  dispose  otherwise  of  the  settled  chattels.  {Re  Ld, 
Gheshamy  Cavendish  v.  Dacre^  31  Ch.  D.  466.) 

On  the  purchase  of  a  new  mansion  house,  chattels  settled  to 
devolve  with  the  old  one  may  be  sold,  if  not  suitable  to  be  removed. 
{Browne  v.  Collins,  W.  N.  1890,  p.  78  ;  62  L.  T.  566.) 

In  Re  Sir  J.  RwettrCarnac's  Will,  30  Ch.  D.  136,  a  baronetcy 
had  been  limited  to  a  grantee  and  the  heirs  male  of  his  body, 
without  naming  any  place  in  connection  with  the  dignity ;  and 
the  grantee  by  nis  will  bequeathed  a  service  of  plate  to  trustees 
upon  trust  to  permit  the  same  to  be  enjoyed  in  the  nature  of  an 
heirloom,  so  far  as  the  rules  of  law  and  equity  would  permit,  by 
such  heir  male  of  the  testator's  body,  for  the  time  being,  as  from 
time  to  time,  under  the  said  grant,  should  have  inherited  the 
testator's  title  of  a  baronet.  The  service  of  plate  was  suitable 
only  to  a  great  establishment,  and  the  grandson  of  the  testator, 
finding  it  quite  unsuited  to  his  means,  and  a  mere  source  of 
useless  expense  for  insurance,  &c.,  desired  to  sell  the  plate.  On 
an  application  to  the  Court  for  the  purpose,  made  under  this 
section,  it  was  held,  (1)  That  a  baronetcy  is  an  "incorporeal 
hereditament"  within  the  meaning  of  s.  2,  sub-s.  (10),  (i.),p.  206, 
ante  ;  (2)  That  a  baronetcy  is  a  tenement  within  the  meaning  of 
the  statute  De  Donis,  although  no  place  is  named  in  the  grant  in 
connection  with  the  dignity  ;  and,  therefore,  that  a  limitation  to 
the  heirs  male  of  the  grantee  creates  an  estate  tail,  and  not  a  con- 
ditional fee  at  the  common  law  ;  (3)  That  chattels,  given  upon 
tmst  as  above  mentioned,  were  settled  on  trust  to  devolve  with 
land,  within  the  meaning  of  the  present  section  ;  and  (4)  That 
the  baronet  for  the  time  being  had  the  powers  of  a  tenant  for  life 
by  virtue  of  s.  58,  sub-s.  (1),  (i.),  p.  300,  post;  and  the  learned 
judge  acceded  to  the  application,  and  made  an  order  for  the  sale 
of  the  plate.  The  decision  seems  to  be  not  well  supported  by  the 
cases  cited  and  relied  upon.  The  cases  of  Rex  v.  Knolltfs,  Ld. 
Kaym.  10,  Salk.  509,  3  Ibid.  242,  Comb.  273,  Skin.  517,  12  Mod. 
55,  and  Earl  Ferrers'  Case,  2  Eden,  373,  do  not  seem  to  establish 
anything  with  regard  to  dignities  generally,  but  only  with  regard 
to  earldoms  ;  and  a  characteristic,  amounting  to  a  pointed  distinc- 
tion between  earldoms  and  baronetcies,  is  attributed  to  the  former, 
when  it  is  said  that  earldoms  are  for  the  defence  of  the  king  and 
realm,  and  that  those  offices  extend  over  all  the  land,  (Ld.  Riaym. 
p.  l'2,Jin,,  p.  13,  t7iif.  "  The  earldom  is  not  confined  to  the  place, 
but  extends  through  the  whole  kingdom"  :  12  Mod.  p.  60,  init.) 
This  agrees  very  well  with  what  is  said  in  NeviVs  Case,  7  Rep.  83, 
at  p.  33  b,  that  the  earl  "  by  the  common  law,  is  a  great  conser- 
vator of  the  peace,  and  the  sheriffs  arc  called  '  Vice-corn, '  because, 
in  ancient  times,  they  were  as  deputies  to  earls,  though  now 
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8.  L.  A.  1882,  it  is  changed  ; "  though,  in  that  case,  the  idea  of  the  abnost 
Sgct.  87.  universal  connection  of  titles  of  dignity  with  particular  specified 
places  is  more  prominent.  Nothing  favourable  to  the  decision 
can  be  extracted  from  the  mention  of  the  Earldom  of  Rivers,  in 
Ld.  Raym.  16,  and  elsewhere,  or  from  Earl  Ferrers^  Case,  supra. 
The  distinction  in  this  respect  between  earldoms  and  baronetcies, 
which  required  at  least  to  be  discussed,  was  not  referred  to  ;  and 
doubt  may  not  unreasonably  be  felt  whether  the  express  authority 
of  the  resolution  reported  in  12  Rep.  81,  Honours  and  Dignities^ 
that  if  the  king  creates  a  dignitary,  and  "  does  not  create  him  of 
some  place,  he  shall  not  have  an  estate  tail,  but  fee  simple  con- 
ditional," ought  to  be  overruled,  so  far  as  baronetcies  are  concerned, 
upon  the  groimd  that  it  appears  not  to  be  applicable  to  earldoms. 
This  confusion  appears  to  have  been  carried  much  further  in  Re 
E.  of  At/Iesford's  S.  E.,  32  Ch.  D.  1G2,  as  to  which  see  note  on 
sect.  36,  p.  274,  ante,  where  it  seems  to  have  been  supposed  that 
the  case  of  Sir  J.  Rivett-Carnac  was  somehow  in  point. 

Lands  purchased  with  the  proceeds  of  the  sale  of  heirlooms  are 
not  subject  to  charges  affecting  the  settled  lands.  (Re  D.  ofMarlb. 
and  Govts,  of  Queen  Anne's  Bounty,  1897,  1  Gh.  712.) 

For  form  of  summons  applicable  to  this  section,  see  Appendix 
to  the  S.  L.  Act  Rules,  1882,  Form  VII.,  App.  I.,  post.  As  to 
service,  see  Re  Brown's  Will,  27  Ch.  D.  179. 


X. — Trustees. 

Beet.  38.  38. — (1.)  If  at  any  time  there  are  no  trustees  of 

Appointment  a  Settlement  within  the  definition  in  this  Act,  or 
Court"*^^^"^  where  in  any  other  case  it  is  expedient,  for  pm*- 
poses  of  this  Act,  that  new  trustees  of  a  settlement 
be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  the  tenant  for  life  or  of  any  other 
person  having,  under  the  settlement,  an  estate  or 
interest  in  the  settled  land,  in  possession,  remainder, 
or  otherwise,  or,  in  the  case  of  an  infant,  of  his 
testamentary  or  other  guardian,  or  next  friend, 
appoint  fit  persons  to  be  trustees  under  the  settle- 
ment for  purposes  of  this  Act. 

For  the  definition  of  trustees  of  a  settlement  "  for  purposes  of 
this  Act,"  see  s.  2,  sub-s.  (8),  p.  204,  ante.  Trustees  apjDoiuted 
under  this  section  have  the  power  to  give  receipts  which  is  con- 
ferred by  s.  40,  post     (Cookes  v.  C,  34  Ch.  D.  498.) 

The  words,  "  if  at  any  time  there  are  no  trustees "  remove  a 
doubt  which  once  existed  as  to  the  practice  under  the  Trustee 
Acts,  13  &  14  Vict.  c.  60,  s.  32,  and  15  &  16  Vict.  c.  55,  s.  1>. 
(See  Re  Moore,  McA/pine  v.  Moore,  21  Ch.  D.  778,  and  cases 
there  cited.) 
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Trustees  specially  appointed  for  purposes  of  the  Act,  and  distinct  s.  L.  A.  1882, 
from  the  trustees  of  the  settlement,  can  now  be  appointed  under       Sect.  88. 
the  statutory  powers  of  the  Trustee  Act,  1898  ;  see  s.  47  thereof, 
p.  S^Sfpost. 

In  certain  cases,  where  no  trustees  of  the  settlement  for  purposes 
of  the  Act  exist,  such  trustees  must  be  appointed  before  certain 
powers  ^ven  by  the  Act  can  be  exercised,  by  reason  of  the  notices 
i-equired  to  be  given  by  s.  45,  p.  284,  post,  as  amended  by  S.  L. 
Act,  1884,  s.  5,  p.  317,  posl,  and  S.  L.  Act,  1890,  s.  7,  p.  330, 
post,  e.g,,  where  a  tenant  for  life  contracts  to  sell,  he  cannot  compel 
the  purchaser  to  complete  until  trustees  have  been  appointed. 
(Re  Fisher  and  Grazebrook,  1898,  2  Ch.  660.)  But  it  has  been 
held  that,  where  persons  have  been  appointed  under  s.  60,  p.  306, 
post,  for  the  purpose  of  exercising  the  powers  of  an  infant  tenant 
for  life,  it  is  not  necessary  to  appoint  trustees  under  the  present 
section,  for  the  purpose  of  receiving  such  notices.  (Be  Countess 
of  Dudley,  35  Ch.  D.  338.)  In  such  case  the  purchase-money 
must  be  paid  into  Court,     (ibid,) 

As  to  the  appointment  of  trustees  in  relation  to  the  property  of 
infants,  see  s.  59,  and  note  thereon,  p.  305,  post. 

Trustees  appointed  by  the  Court  should  be  independent  persons, 
in  order  that  the  interests  of  remaindermen  may  be  adequately 
protected.  The  tenant  for  life,  or  a  person  who  might  become 
tenant  for  life,  even  if  a  trustee  of  the  settlement  for  other 
purposes,  Tvill  not  be  appointed  a  trustee  for  purposes  of  the  Act. 
{Re  Harrop's  Trusts,  24  Ch.  D.  717.) 

In  Wheelwright  v.  Walker,  23  Ch.  D.  752,  at  p.  763,  Kay,  J., 
refused  to  appoint  the  solicitor  of  the  tenant  for  life,  to  be  a 
trustee  for  purposes  of  the  Act,  the  assignee  of  the  reversioner 
objecting  to  the  appointment.  And  even  if  there  is  no  objection 
the  Court  will  not  make  such  an  appointment,  as  it  is  the  duty 
of  the  trustees  to  act  as  a  check  upon  the  tenant  for  life.  (See 
Re  Kemp's  S.  E.,  24  Ch.  D.  485  \  Re  E.  of  Stamford,  Payne  v. 
Stamford,  1896,  1  Ch.  288.)  In  Re  Knowles'  S.  E.,  27  Ch.  D. 
707,  Pearson,  J.,  refused  to  appoint  two  relatives  as  trustees  for 
purposes  of  the  Act. 

Trustees  having  under  a  will  a  trust  to  execute,  but  not  being 
trustees  for  purposes  of  the  Act,  will  not  as  a  matter  of  course  be 
appointed.  (Re  Nicholas  &  S.  L.  Act,  W.  N.  1894,  p.  165.)  But 
it  is  the  usual  course  to  appoint  them  in  the  absence  of  special 
ground  of  objection.  As  to  cases  where  there  are  several  sets  of 
trustees,  see  Re  Stoneley's  Will,  27  Sol.  Journ.  554.  As  strict 
proof  of  fitness  is  required  as  though  they  were  not  already  trustees 
for  any  purpose. 

In  a  case  where  English  and  Irish  estates  were  comprised  in 
the  same  settlement,  and  all  the  beneficiaries  lived  in  England, 
the  Irish  Court  appointed,  as  trustees  of  the  Irish  estates  for  the 
purposes  of  the  Act,  two  persons  who  had  been  appointed  by  the 
English  Court  trustees  of  the  English  estates,  although  those 
persons  lived  in  England.   (Re  Maherhfs  S,  E.,  19  L.  R.  Ir.  341.) 

It  appears  that  the  Court  is  not  bound  to  appoint  trustees  for 
purposes  of  the  Act,  upon  the  application  of  the  tenant  for  life. 
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8.  L.  A.  1882,  if  of  opinion  that  there  is  no  reasonable  prospect  of  a  judicious 
Sect. 88.  exercise  of  the  statutory  powers.  (Williams  v.  Jenkins,  W.  N. 
1894,  p.  176.)  The  costs  of  such  applications  will  not  be  allowed 
to  prejudice  mortgagees.    (Ibid,) 

As  to  the  stamping  of  orders  appointing  new  trustees  for 
purposes  of  the  Act,  see  Be  Poller,  W.  N.  1889,  p.  69  ;  Be 
Kennaivay^  ibid,,  p.  70. 

As  to  the  appointment,  in  a  proper  case,  of  persons  resident 
abroad,  see  Re  Simpson,  1897,  1  Ch.  256,  cited  in  note  to  s.  59, 
p.  306,  infra. 

For  the  cases  in  which  the  Court  considers  it  expedient  to 
appoint  a  trustee  under  the  Trustee  Act,  1893,  see  s.  25  and  the 
notes  thereto,  p.  881,  post 

It  is  conceived  that  the  Court  will  follow  the  same  principles, 
so  far  as  they  are  applicable,  in  appointing  trustees  under  the 
present  section.  For  a  case  under  the  Settled  Estates  Act,  1877, 
see  Re  Peake's  S.  E,,  1894,  8  Ch.  520. 

The  V.-C.  of  Ireland,  in  Burke  v.  Ocrre,  13  L.  R.  Ir.  867,  held  that 
the  exercise  of  the  power  conterred  by  this  section  is  optional,  and 
that  the  Court  ought  to  be  satisfied,  not  only  as  to  the  fitness  of 
the  proposed  persons,  but  also  that  the  object  of  their  appointment 
is  such  as  to  render  such  appointment  safe  and  beneficial  for  all 
the  beneficiaries. 

New  trustees  are  now  appointed  on  originating  summons. 
(R.  S.  C.  1883,  0.  LV.  r.  13a.) 

(2.)  The  person  so  appointed,  and  the  survivors 
and  survivor  of  them,  while  continuing  to  be 
trustees  or  trustee,  and,  until  the  appointment  of 
new  trustees,  the  personal  representatives  or  repre- 
sentative for  the  time  being  of  the  last  surviving 
or  continuing  trustee,  shall  for  purposes  of  this 
Act  become  and  be  the  trustees  or  trustee  of  the 
settlement. 

A  single  personal  representative  of  the  last  trustee  could  not 
act  in  any  capacity  which  would  otherwise  require  the  con- 
currence of  more  than  one  trustee.  See  the  next  following 
section. 

As  to  the  service  of  notices  in  applications  to  the  Court  under 
this  section,  see  S.  L.  Act  Rules,  1882,  r.  4,  App.  I.,  posL 

For  the  form  of  summons  applicable  to  this  section,  see  Appendix 
to  the  S.  L.  Act  Rules,  1882,  Form  XIX.  App.  I.,  post 

A  summons  may  be  entitled  in  the  matter  of  the  Act,  although 
a  suit  is  pendi ug  for  the  administration  of  the  settled  estate. 
(Re  Parry,  W.  N.  1884,  p.  43.) 

Beet.  39.  39^ — (1.)  Notwithstanding  anything  in  this  Act, 
Number  of  capital  moucy  arising  under  this  Act  shall  not  be 
4^f  paid  to  fewer  than  two  persons  as  trustees  of  a 
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Bettlement,   unless   the   settlement  authorizes  the  s.  l.  a.  i882, 
receipt  of  capital  trust  money  of  the  settlement  by   -^^—  ^^' 
one  trustee. 

(2.)  Subject  thereto,  the  provisions  of  this  Act  re- 
ferring to  the  trustees  of  a  settlement  apply  to  the 
surviving  or  continuing  trustees  or  trustee  of  the 
settlement  for  the  time  being. 

It  would  seem  to  have  been  held  by  Bacon,  V.-C,  that  the  fact 
that  the  trusts  may  be  exercised  by  **  the  trustees  or  trustee  "  for 
the  time  being  is  suflBcieuu  to  authorize  payment  of  capital  money 
to  a  single  continuing  trustee.  (Be  Garruti  Ormey  25  Ch.  D.  595.) 
In  the  absence  of  further  judicial  decision,  it  will  be  the  only  safe 
course  for  purchasers  under  the  present  Act,  where  there  is  a 
single  trustee,  nor.  to  accept  his  sole  receipt,  unless  only  one  trustee 
{being  a  trustee  for  the  purposes  of  the  Act)  was  appointed  by  the 
settlement,  or  the  settlement  contains  a  declaration  framed  on  the 
language  of  the  present  section. 


receipts. 


40.  The  receipt  in  writing  of  the  trustees  of  a      S6«t.40. 
settlement,  or  where  one  trustee  is  empowered  to  ^»^' 
act,  of  one  trustee,  or  of  the  personal  representatives     ^"^ " 
or  representative  of  the  last  surviving  or  continuing 
trustee,  for  any  money  or  securities,  paid  or  trans- 
ferred to  the  trustees,  trustee,  representatives  or 
representative,  as  the  case  may  be,  effectually  dis- 
charges the  payer  or  transferor  therefrom,  and  from 

being  bound  to  see  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof, 
and,  in  case  of  a  mortgagee  or  other  person  advanc- 
ing money,  from  being  concerned  to  see  that  any 
money  advanced  by  him  is  wanted  for  any  purpose 
of  this  Act,  or  that  no  more  than  is  wanted  is 
raised. 

Trustees  appointed  by  the  Court  under  s.  38,  ante,  can  give 
receipte  under  this  section.     (Cookes  v.  6'.,  34  Ch.  D.  498.) 

41.  Each  person  who  is  for  the  time  being  trustee  seet.  4i. 
of  a  settlement  is  answerable  for  what  he  actually  Protection  o 
receives    only,   notwithstanding    his    signing  any  ^JVid^. 
receipt  for  conformity,  and  in  respect  of  his  own 

acts,  receipts,  and  defaults  only,  and  is  not  answer- 
able in  respect  of  those  of  any  other  trustee,  or  of 
any  banker,  broker,  or  other  person,  or  for  the 
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8.  L.  A.  1882,  insuflSciency  or  deficiency  of  any  securities,  or  for 
^^^^-  ^^'  -  any  loss  not  happening  through  his   own   wilful 
default. 

Trustees,  in  employing  agents,  must  employ  them  only  in  the 
ordinary  course  of  business,  and  will  incur  liability  if  they  should 
(for  example)  pay  over  money  to  a  solicitor  for  investment,  without 
seeing  that  the  investment  is  actually  made.  (Bostock  v.  Floyer^ 
L.  K.  1  Eq.  26.) 

See  generally,  for  remarks  as  to  tte  liability  of  trustees  for  the 
acts  of  their  agents,  Speight  v.  Gaunt,  22  Ch.  D.  727  ;  9  App.  Cas.  1. 
A  trustee  is  not  liable  for  fraud  committed  by  a  co-trustee,  if  the 
innocent  trustee  has  neither  done  nor  permitted  anything  enabling 
the  fraud  to  be  committed.  (See  Barnard  v.  Bagshatv,  3  De  G. 
J.  &  S.  355.) 

A  trustee  who  is  cognizant  of  a  breach  of  trust  committed  by  a 
co-trustee,  will  be  bound  to  take  steps  to  hold  him  liable. 

A  trustee  will  not  be  at  liberty  to  leave  money  indefinitely  at 
a  bank  on  a  deposit  account,  unless  that  is  a  mode  of  investment 
expressly  authorized  by  the  settlement.  {Rehden  v.  Wesley,  29 
Beav.  213.)  The  same  principle  applies  to  leaving  an  unduly 
lai'ge  balance  on  a  current  account.  {Astbury  v.  Beasley,  W.  N. 
1869,  p.  96  ;  17  W.  E.  638.)  Also  to  money  left  for  an  unreason- 
ably long  time  in  the  hands  of  a  co-trustee  uninvested.  ( Williams 
V.  Higgins,  W.  N.  1868,  p.  49.) 

Where  a  breach  of  trust  is  made  possible  through  the  negli- 
gence or  acquiescence  of  a  co-trustee,  though  the  latter  cannot 
escape  ultimate  liability,  the  trustee  who  was  actively  concerned 
in  the  breach  of  crust  is  primarily  liable.  (Stone  v.  Bennet,  W.  N. 
1876,  p.  152.) 

See  further,  as  to  the  receipt  of  money  by  agents  appointed 
by  trustees,  Trustee  Act,  1893,  s.  17,  and  note  thereon,  p.  372, 
post 

Sect.  42.  42.  The  trustees  of  a  settlement,  or  any  of  them, 

Protection  of  are  uot  liable  for  giving  any  consent,  or  for  not 
generally.  making,  bringing,  taking,  or  doing  any  such  appli- 
cation, action,  proceeding,  or  thing,  as  they  might 
make,  bring,  take,  or  do ;  and  in  case  of  purchase 
of  land  with  capital  money  arising  under  this  Act, 
or  of  an  exchange,  partition,  or  lease,  are  not  liable 
for  adopting  any  contract  made  by  the  tenant  for 
life,  or  bound  to  inquire  as  to  the  propriety  of  the 
purchase,  exchange,  partition,  or  lease,  or  answer- 
able as  regards  any  price,  consideration,  or  fine,  and 
are  not  liable  to  see  to  or  answerable  for  the  investi- 
gation of  the  title,  or  answerable  for  a  conveyance 
of  land,  if  the  conveyance  purports  to  convey  the 
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land  in  the  proper  mode,  or  liable  in  respect  of  s.  l.  a.  1882, 

purchase-money  paid  by  them  by  direction  of  the   _^  A^: 

tenant  for  life  to  any  person  joining  in  the  convey- 
ance as  a  conveying  party,  or  as  giving  a  receipt 
for  the  purchase-money,  or  in  any  other  character, 
or  in  respect  of  any  other  money  paid  by  them  by 
direction  of  the  tenant  for  life  on  the  purchase, 
exchange,  partition,  or  lease. 

This  section  imposes  on  trustees  the  duty  of  seeing  that  every 
conveyance  of  land  purports  to  convey  in  the  proper  mode.  This 
seems  to  refer  only  to  lands  acquired  by  the  settlement,  and  their 
liability  seems  to  be  restricted  to  seeing  that  the  land  purports  to 
be  vested  in  the  proper  persons  to  the  proper  uses. . 

The  protection  afforded  by  this  section  to  trustees  is  restricted 
to — (1)  giving  consents;  (2)  neglecting  to  take  action  upon 
notices  received  ;  and  (3)  dealings  Avith  land.  It  does  not  embrace 
any  of  the  other  duties  cast  upon  them  in  connection  with  the 
Act,  or  by  the  ordinary  course  of  law  and  equity. 


43.  The  trustees  of  a  settlement  may  reimburse  sect. 48. 
themselves  or  pay  and  discharge  out  of  the  trust  Trustees' re- 
property  all  expenses  properly  incurred  by  them.        imbureement. 

The  trustees  here  referred  to  seem  to  be  trustees  for  purposes  of 
the  Act. 

44.  If  at  any  time  a  difference  arises  between  a  sect.  44. 
tenant  for  life  and  the  trustees  of  the  settlement,  Reference  of 

I'll  •  •  £  J.1  £   x'L  •      difiereiices  to 

respecting  the  exercise  of  any  of  the  powers  of  this  court. 
Act,  or  respecting  any  matter  relating  thereto,  the  [See ».  56, 
Court  may,  on  the  application  of  either  party,  give  ^^29s^po8t] 
such  directions  respecting  the  matter  in  difference, 
and  respecting  the  costs  of  the  application,  as  the 
Court  thinks  fit. 

This  section  includes  trustees  appointed  for  purposes  of  the  Act, 
whether  under  s.  38,  p.  278,  ante,  ffatten  v.  Russell,  38  Ch.  D.  at 
pp.  343,  344  ;  or  expressly  appointed  by  the  settlement,  whether 
with  or  without  a  power  of  sale. 

Though  the  trustees  are  under  no  duty  to  control  the  tenant  for 
life  in  cases  of  sale,  it  would  be  right  for  them,  if  a  sale  were  pro- 
ceeding of  which  they  did  not  approve,  to  submit  the  matter  to 
the  Court.     (See  Hatten  v.  Russell,  supra,  at  p.  344.) 

As  to  costs,  see  s.  46,  sub-s.  (6),  p.  286,  post.  It  is  presumed 
that  the  ordinary  rule  as  to  trustees  costs  will  be  followed ;  and 
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8.  L.  A.  1882,  that,  even  when  unsuccessful,  they  will  be  entitled  to  their  costs. 
Beet.  44.  unless  their  interference  has  been  plainly  unreasonable.  Costs 
ordered  to  be  paid  out  of  the  corpus  of  the  trust  estate  may  be 
raised  by  mortgage.    (See  s.  47,  p.  288,  post.) 

As  to  the  services  of  notices  in  applications  to  the  Court  under 
this  section,  see  the  S.  L.  Act  Rules,  1882,  r.  4,  App.  I.,  post 

For  form  of  summons  applicable  to  this  section,  see  Appendix 
to  theS.  L.  Act  Rules,  1882,  Form  XX.  App.  I.,  post;  and  see 
Re  Marq,  of  AiUsburij  and  Ld,  Iveagh,  1893,  2  Ch.  p.  858,  for  an 
order  under  the  section. 


Sect. 45.  45. — (!•)  A  tenant  for  life,  when  intending  to 
fj^i^  make  a  sale,  exchange,  partition,  lease,  mortgage, 
*    '  or  charge,  shall  give  notice  of  his  intention  in  that 

behalf  to  each  of  the  trustees  of  the  settlement,  by 
posting  registered  letters,  containing  the  notice, 
ad4ressed  to  the  trustees,  severally,  each  at  his 
usual  or  last  known  place  of  abode  in  the  United 
Kingdom,  and  shall  give  like  notice  to  the  solicitor 
for  the  trustees,  if  any  such  solicitor  is  known  to  the 
tenant  for  life,  by  posting  a  registered  letter,  con- 
taining the  notice,  addressed  to  the  solicitor  at  his 
place  of  business  in  the  United  Kingdom,  every 
letter  under  this  section  being  posted  not  less  than 
one  month  before  the  making  by  the  tenant  for  life 
of  the  sale,  exchange,  partition,  lease,  mortgage,  or 
charge,  or  of  a  contract  for  the  same. 


trustees. 


See  S.  L.  Act,  1884, s.  5, and  notes  thereon,  p.  317, post;  which 
enactment  has  rendered  it  now  unnecessary  to  specify  any  particu- 
lars, when  giving  the  notices  required  by  this  section.  (See  Be 
Ray's  S.  E.,  25  Ch.  D.  464.) 

See  also,  as  to  leases  not  exceeding  twenty-one  years,  S.  L.  Act, 
1890,  s.  7,  p.  330,  post 

If  there  are  no  such  trustees,  the  tenant  for  life  may  be  restrained 
from  exercising  the  powers  in  this  section  mentioned,  until  trustees 
have  been  appointed.  {Wheehvn'ght  y.  Walker,  23  Ch.  D.  752.) 
This  ruling  seems  to  have  been  adopted  in  Re  l^aylor,  W.  N.  1883, 

f).  95  ;  81  W.  R.  596  ;  where  a  petition  by  the  committee  of  a 
unatic  tenant  for  life,  for  authority  to  grant  a  repairing  lease,  of 
a  house  comprised  in  the  settlement,  for  ninety-nine  years,  was 
ordered  to  stand  over  for  the  appointment  of  trustees.  (See  also 
Re  Bentley,  Wade  v.  Wilsmi  (No.  2),  33  W.  R.  610.) 

Even  if  there  is  no  money  to  be  received  in  consequence  of  the 
proposed  dealing,  a  single  surviving  trustee  will  not  be  competent 
to  receive  the  prescribed  notices.  (See  sub-s.  (2)  on  next  page 
and  cf .  s.  39,  p.  280,  ante,) 
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As  to  notice  to  solicitors,  see  the  Conv.  Act,  1882,  s.  8,  sub-s.  s.  L.  A.  1882^ 
(1)  (ii.),  and  note  thereon,  p.  178,  ante.  It  is  not  easy  to  say  who  Sect.  45. 
is  indicated  by  the  phrase,  "  the  solicitor  for  the  trustees."  It  is 
conceived  that  he  must  be  the  solicitor,  if  any,  who  is,  to  the 
knowledge  of  the  tenant  for  life,  usually  employed  by  the  trustees 
in  reference  to  the  trust ;  and  that  a  solicitor  appointed  for  the 
purpose  only  of  receiving  notices,  but  not  otherwise  connected 
with  the  trust,  would  not  suffice. 

It  is  conceived  that  the  word  "  or,"  occumng  before  the  words 
"  of  a  contract  for  the  same,"  is  not  disjunctive  ;  and  that  if  a 
hindijig  contract  is  concluded  before  the  execution  of  a  conveyance, 
the  notice  was  intended  to  precede  the  contract,  and  that  notice 
merely  preceding  the  conveyance  would  not  suffice.  But  see  note 
to  sub-8.  (8),  infra. 

The  committee  of  a  lunatic  must  obtain  authority  from  the 
Court  in  Lunacy  to  give  notice  under  this  section.  (See  Re  Ray^s 
S.  F.,  25  Ch.  D.  464.) 

The  provision  requiring  notice  to  be  given  to  the  trustees  may 
be  useful  in  preventing  a  fraud  from  being  committed.  (Be 
Monson's  S,  E.,  1898,  1  Ch.  p.  432.) 

(2.)  Provided  that  at  the  date  of  notice  given  the 
number  of  trustees  shall  not  be  less  than  two,  unless 
a  contrary  intention  is  expressed  in  the  settlement. 

As  to  what  is  a  "  contrary  intention,"  see  note  to  s.  39,  ante, 
p.  280. 

(3.)  A  person  dealing  in  good  faith  with  the 
tenant  for  life  is  not  concerned  to  inquire  respecting 
the  giving  of  any  such  notice  as  is  required  by  this 
section. 

It  has  been  held  that  a  purchaser  cannot  treat  as  a  defect  of 
title  the  mere  fact  that  the  notice  has  preceded  the  conveyance  and 
not  the  contract.  {D,  of  Marlborough  v.  SartoriSy  32  Ch.  D.  616.) 
A  purchaser  is  sufficiently  protected  if,  at  the  time  of  the  execution 
of  the  contract,  there  are  trustees  to  whom  he  may  pay  his 
purcha^^e-money  if  required  so  to  do ;  at  any  rate,  if  he  is  not 
actually  aware  that  due  notice  has  not  in  fact  been  given  to  them. 
(Hattm  V.  Russell,  38  Ch.  D.  334.)  If  there  are  no  trustees  at 
the  date  of  the  grant  of  a  lease  by  the  tenant  for  life,  the  lease  is 
valid,  at  least  if  the  lessee  had  no  actual  notice  of  the  defect. 
{Mogridge  v.  Clapp^  1892,  3  Ch.  382.)  But  if  he  was  aware  that 
there  are  no  trustees,  a  lessee  cannot  obtain  specific  performance. 
{Hughes  v.  Flanaghan,  30  L.  R.  Ir.  111.)  And  a  purchaser  who 
has  notice  that  there  are  no  trustees  cannot  be  compelled  to  pay 
the  purchase-money  into  Court  under  s.  22.  {Re  Fisher  and  Graze- 
brook,  1898,  2  Ch.  660.)  And  it  seems  that  a  tenant  for  life  could 
not  obtain  specific  performance  against  an  unwilling  lessee.  {Per 
Lindiey,  L.  J.,  in  Mogridge  v.  Clapp^  supra,  at  p.  395.) 


Digitized  by 


Google 


286 


THE   SETTLED  LAND   ACT,    1882. 


Sect.  46. 

Regulations 
respecting 
payments  into 
Court,  appli- 
cations, &c. 


XI. — Court;   Land  Commissioners;   Procedure. 

46. — (1-)  AH  matters  within  the  jurisdiction  of 
the  Court  under  this  Act  shall,  subject  to  the  Acts 
regulating  the  Court,  be  assigned  to  the  Chancery 
Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  effectually 
exonerates  therefrom  the  person  naaking  the  pay- 
ment. 

(3.)  Every  application  to  the  Court  shall  be  by 
petition,  or  by  summons  at  Chambers. 

The  option  given  by  this  sub-section  has  been  practically  repealed 
by  the  S.  L.  A.  Rules,  1882,  r.  2,  App.  I.,  post.  But  it  was  held 
in  Re  Bethlehem  and  Bridewell^  30  Ch.  D.  -541,  that  if  an  appli- 
cation by  petition  appeal's  to  be  more  advantageous  than  by 
Bummons,  the  costs  of  the  petition  will  be  allowed.  In  that  case 
the  Court  was  dealing  with  a  fund  which  had  been  paid  in  under 
the  Lands  Clauses  Act ;  but  the  ruling  seems  to  be  of  general 
application. 

(4.)  On  an  application  by  the  trustees  of  a  settle- 
ment notice  shall  be  served  in  the  first  instance  on 
the  tenant  for  life. 

(5.)  On  any  application  notice  shall  be  served  on 
such  person,  if  any,  as  the  Court  thinks  fit. 

Notices  are  prescribed  by  the  S.  L.  Act  Rules,  1882,  rr.  4,  5, 
and  6,  App.  I.,  post, 

(6.)  The  Court  shall  have  full  power  and  dis- 
cretion to  make  such  order  as  it  thinks  fit  respecting 
the  costs,  charges,  or  expenses  of  all  or  any  of  the 
parties  to  any  application,  and  may,  if  it  thinks  fit, 
order  that  all  or  any  of  those  costs,  charges,  or 
expenses  be  paid  out  of .  property  subject  to  the 
settlement. 

See  note  on  s.  44,  p.  283,  ante.  For  the  mode  of  raising  these 
costs,  see  the  next  following  section. 

In  Re  Greenville  Estate^  11  L.  R.  Ir.  188,  cited  in  the  note  on 
s.  60,  at  p.  307,  posty  the  costs  were  allowed  out  of  the  purchase- 
money. 

For  cases  as  to  costs,  see,  also,  note  on  s.  21,  sub-s.  (x.),  p.  244, 
ante. 

Where  remaindermen  were  served  by  direction  of  the  Master 
they  were  allowed  their  costs.  {Re  Hunt,  Pollard  v.  Geake, 
W.  N.  1900,  p.  65  ;  W.  N.  1901,  p.  144.) 
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(7.)  General  rules  for  purposes  of  this  Act  shall  s.  l.  a.  1882, 

be  deemed  Rules  of  Court  within  section  seventeen  _ ^^'  ^'  _ 

of  the  Appellate  Jurisdiction  Act,  1876,  as  altered  by  f  *  -^^  vict. 

section  nineteen  of  the  Supreme  Court  of  Judicature  44&*45Vict. 
Act,  1881,  and  may  be  made  accordingly. 

For  Rules,  dated  December,  1882,  see  p.  503,  post 


c.  68. 


(8.)  The  powers  of  the  Court  may,  as  regards  land 
in  the  County  l^alatine  of  Lancaster,  be  exercised  also 
by  the  Court  of  Chancery  of  the  County  Palatine ; 
and  Rules  for  regulating  proceedings  in  that  Court 
shall  be  from  time  to  time  made  by  the  Chancellor 
of  the  Duchy  of  Lancaster,  with  the  advice  and  con- 
sent of  a  Judge  of  the  High  Court  acting  in  the 
Chancery  Division,  and  of  the  Vice-Chancellor  of  the 
•County  Palatine. 

Here  the  words,  "acting  in,"  seem  to  mean,  "  attached  to/' 

(9.)  General  PadeSy  and  Rales  for  the  Court  ofClmncerij 
of  the  Countij  Palatine,  may  he  made  at  any  time  after 
the  passing  of  this  Act,  to  take  effect  on  or  after  the 
commencement  of  this  Act. 

Sub-8.  (9)  is  repealed  by  the  Statute  Law  Revision  Act,  1898. 

(10.)  The  powers  of  the  Court  may,  as  regards  land 
not  exceeding  in  capital  value  five  hundred  pounds, 
or  in  annual  rateable  value  thirty  pounds,  and,  as 
regards  capital  money  arising  under  this  Act,  and 
securities  in  which  the  same  is  invested,  not  exceed- 
ing in  amount  or  value  five  hundred  pounds,  and  as 
regards  personal  chattels  settled  or  to  be  settled,  as 
in  this  Act  mentioned,  not  exceeding  in  value  five 
hundred  pounds,  be  exercised  by  any  County  Court 
within  the  district  whereof  is  situate  any  part  of  the 
land  which  is  to  be  dealt  with  in  the  Court,  or  from 
which  the  capital  money  to  be  dealt  with  in  the 
Court  arises  under  this  Act,  or  in  connexion  with 
which  the  personal  chattels  to  be  dealt  with  in  the 
<3ourt  are  settled. 

If  an  order  for  the  sale  by  auction  of  chattels  under  s.  .*]?, 
p.  274,  ants,  should  have  been  made  by  a  county  court,  upon  the 
■assumption  that  they  are  worth  less  than  500/.,  the  sale  ought  to 
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8.  L.  A.  1882, 
Sect.  46. 


be  stopped  if  the  buildiags  should  exceed  that  sum.  It  is  possible 
that  a  purchase  mijrht  be  protected  by  Con  v.  Act,  1881,  8.  70, 
p.  161,  an/^.  Thoiif^h  in  that  section  "the  Court"  means  only 
the  High  Court  ot'Jnstice,  and  does  not  include  the  county  court,, 
which  has  no  jui  isdiction  under  that  Act,  yet  since,  under  the 
present  Act,  the  county  court  has  not,  strictly  speaking,  a  juris- 
diction of  its  own,  but  exercises  "the  powers  of  the  Court,'*^ 
its  orders  may  be  construed  as  orders  made  by  the  High  Court 
vicariously. 


Sect.  47. 

Payment  of 
costs  oat  of 
settled 
property. 


47.  Where  the  Court  directs  that  any  costs, 
charges,  or  expenses  be  paid  out  of  property  subject 
to  a  settlement,  the  same  shall,  subject  and  according 
to  the  directions  of  the  Court,  be  raised  and  paid  out 
of  capital  money  arising  under  this  Act,  or  other 
money  liable  to  be  laid  out  in  the  purchase  of  land 
to  be  made  subject  to  the  settlement,  or  out  of  invest- 
ments representing  such  money,  or  out  of  income  of 
any  such  money  or  investments,  or  out  of  any  accu- 
mulations of  income  of  land,  money,  or  investments, 
or  by  means  of  a  sale  of  part  of  the  settled  land  in 
respect  whereof  the  costs,  charges,  or  expenses  are 
incurred,  or  of  other  settled  land  comprised  in  the 
same  settlement  and  subject  to  the  same  limitations,, 
or  by  means  of  a  mortgage  of  the  settled  land  or  any 
part  thereof,  to  be  made  by  such  person  as  the  Court 
directs,  and  either  by  conveyance  of  the  fee  simple 
or  other  estate  or  interest  the  subject  of  the  settle- 
ment, or  by  creation  of  a  term,  or  otherwise,  or  by 
means  of  a  charge  on  the  settled  land  or  any  part 
thereof,  or  partly  in  one  of  those  modes  and  partly 
in  another  or  others,  or  in  any  such  other  mode  aa 
the  Court  thinks  fit. 

For  cases  as  to  costs,  see  s.  21,  sub-s.  (x.),  p.  244,  ante. 


Sect.  48.  48, — (1-)   The  commissioners  noic  hearing  the  three 

Cmstitutionof  Several  styles  of  the  Indosure  Commissioners  for  England 

^J^^Tth^i'r    ^"^^  Wales,  and  the  Copyhold  Commissioners,  and  the  Tithe 

potaers/dx.       Commissioners  for  England  and  Wales,  shall,  by  virtue  of 

this  Act,  become  and  shall  be  styled  the  Land  Commissioners 

for  England. 

(2.)  The  Land.  Commissioners  shall  cause  one  seal  to 
be  nuide  with  their  style  as  given  by  itm  Act;   and  in 
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the  execution  and  disclmrge  of  any  power  or  dutij  under  antj  s.  l.  a.  1882, 
Act  relating  to  the  three  several  bodies  of  commissioners      ^^^^  ^- 
aforesaid,  they  shall  adopt  and  use  the  seal  and  style  of 
the  Land  Commissioners  for  England^  and  no  othei\ 

(3.)  Nothing  in  tJie  foregoing  provisions  of  this  section 
shall  be  ccmsti'ued  as  altering  in  any  respect  tlie  powers^ 
authoritieSy  or  duties  of  the  Land  Commissioners,  or  as 
affecting  in  respect  of  appointment,  salary,  pension,  or 
otherwise  any  of  those  commissioners,  in  office  at  the 
passing  of  this  Act,  or  any  assistant  commissioner,  secre- 
tary, or  other  officer  or  person  then  in  office  or  employed 
under  them. 

(4.)  All  Acts  of  Parliament,  judgments,  decrees,  or 
orders  of  any  Court,  awards,  deeds,  and  other  documents, 
passed  or  made  before  the  commencement  of  this  Act,  sliall 
be  read  and  have  effect  as  if  the  Land  Commissioners  were 
therein  mentioned  instead  of  one  or  more  of  the  three 
several  bodies  of  commissioners  aforesaid. 

(5.)  All  acts,  matters,  and  things  commenced  by  or 
under  the  authority  of  any  one  or  more  of  the  three  several 
bodies  of  commissioners  aforesaid  before  the  commencement 
of  this  Act,  and  not  then  completed,  sliall  and  may  be 
carried  on  and  completed  by  or  under  the  authority  of  the 
Land  Commissioners ;  and  the  Land  Commissioners,  for 
the  purpose  of  prosecuting,  or  defending,  and  carrying  on 
any  action,  suit,  or  proceeding  pending  at  the  commence- 
ment  of  this  Act,  shall  come  into  the  place  of  any  one  or 
more,  as  the  case  may  require,  of  the  three  several  bodies 
of  commissioners  aforesaid. 

The  foregoing  sub-sections  are  repealed  by  the  Board  of  Agri- 
culture Act,  1889,  62  &  53  Vict.  c.  80.  By  s.  2,  sub-s.  (1),  (b), 
of  that  Act  are  transferred  to  the  Boarrl  of  Agriculture, 

*'  The  powers  and  duties  of  the  Land  Commissioners  for  52  k  63  Vict 
England  under  the  Acts  mentioned  in  Part  II.  of  the  First  c.  30,  s.  2, 
i^chedule  to  this  Act  or   under  any  other  Act,  whether  ^^"^-  ^^)>  (^)- 
general,  local  and  personal,  or  private." 
By  the  Documentary  Evidence  Act,  1895,  58  Yict.  c.  9,  the 
provisions  of  the  Doc.  Ev.  Act,  1868,  31  &  32  Vict.  c.  37,  and 
the  Doc.  Ev.  Act,  1882, 45  &  46  Vict.  c.  9,  are  made  applicable  to 
the  Board  of  Agriculture. 

(6.)  The  Land  Commissioners  shall,  by  virtue  of  this 
Act,  have,  for  the  purposes  of  any  Act,  public,  local, 
personal,  or  private,  passed  or  to  be  passed,  making 
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27  &  28  Vict, 
c.  114. 


8.  L.  A.  1882,  provision  for  the  execution  of  improvements  on  settled 
8ect.48._  land,  all  such  powers  and  authorities  as  they  have 
for  the  purposes  of  the  Improvement  of  Land  Act, 
1864  ;  and  the  provisions  of  the  last-mentioned  Act 
relating  to  their  proceedings  and  inquiries,  and  to 
authentication  of  instruments,  and  to  declarations, 
statements,  notices,  applications,  forms,  security  for 
expenses,  inspections,  and  examinations,  shall  extend 
and  apply,  as  far  as  the  nature  and  circumstances  of 
the  case  admit,  to  acts  and  proceedings  done  or  taken 
by  or  in  relation  to  the  Land  Commissioners  under  any 
Act  making  provision  as  last  aforesaid ;  and  the  pro- 
visions of  any  Act  relating  to  fees  or  to  security  for 
costs  to  be  taken  in  respect  of  the  business  trans- 
acted under  the  Acts  administered  by  the  three 
several  bodies  of  commissioners  aforesaid  shall 
extend  and  apply  to  the  business  transacted  by  or 
under  the  direction  of  the  Land  Commissioners  under 
any  Act,  public,  local,  personal,  or  private,  passed, 
or  to  be  passed,  by  which  any  power  or  duty  is 
conferred  or  imposed  on  them. 

See  the  last  preceding  note. 


Seet.  49. 

Piling  of 
certificates, 
Ac.  of  Cora- 
niissioners. 


49. — (1.)  Every  certificate  and  report  approved 
and  made  by  the  Land  Commissioners  under  this  Act 
shall  be  filed  in  their  oflSce. 

(2.)  An  oflSce  copy  of  any  certificate  or  report  so 
filed  shall  be  delivered  out  of  their  oflSce  to  any 
person  requiring  the  same,  on  payment  of  the  proper 
fee,  and  shall  be  sufficient  evidence  of  the  certificate 
or  report  whereof  it  purports  to  be  a  copy. 

See  notes  on  sects.  26,  28,  ante. 


Seet  50. 

Powers  not 
assignable ; 
contract  not 
to  exercise 
powers  void. 


Xn. — Eestrictions,   Savings,  and  General 
Provisions. 

50. — (1-)  The  powers  under  this  Act  of  a  tenant 
for  life  are  not  capable  of  assignment  or  release,  and 
do  not  pass  to  a  person  as  being,  by  operation  of 
law  or  otherwise,  an  assignee  of  a  tenant  for  life, 
and  remain  exerciseable  by  the  tenant  for  life  after 
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and  notwithstanding  any  assignment,  by  operation  s.  l.  a.  1882, 

of  law  or  otherwise,  of  his  estate  or  interest  under      ^^^'  ^ 

the  settlement. 

The  effect  of  sub-s.  (1)  is  that  the  powers  which  a  tenant  for 
life  enjoys  under  the  Act  are  not  affected  by  his  subsequently  con- 
curring in  a  re-settlement  of  the  estate.  (Re  Mundy  and  Roper's 
Contract^  1899,  1  Ch.  275.)  Qimre  whether  such  powers  would 
remain  in  force  after  a  tenant  for  life  had  surrendered  his  whole 
estate  to  the  remainderman  in  fee  and  thus  put  an  end  to  the 
settlement.  {S.  C.)  A  tenant  for  life  may  exercise  his  power  of 
leasini?  after  he  has  aliened  his  life  estate.  (Lonsdale  (Earl  of)  v. 
Lowther.  1900,  2  Ch.  687.) 

It  is  the  ordinary  rule  that  a  power  conferred  by  a  settlement 
is  not  destroyed  by  the  alienation  of  a  beneficial  interest  taken 
under  the  settlement  by  the  donee  of  the  power.  (Alexander  v. 
Mills  J  L.  R.  G  Ch.  124.)  When  the  effect  of  such  exercise  would 
be  to  dero2:ate  from  the  ^^rant  of  the  person  having  the  beneficial 
interest,  the  consent  of  the  alienee  is  necessary.  (Re  Cooper^  C. 
V.  Slight,  27  Ch.  D.  565.)  In  Hardaker  v.  Moorhouse,  26  Ch.  D. 
417,  it  was  held  by  North,  J.,  that  the  consent  of  an  alienee  was 
not  necessary  to  the  exercise  of  a  power  of  appointment  of  new 
trustees.  The  same  judge  subsequently  expressed  a  doubt  whether 
this  view  was  correct.     (Re  Bedingfield,  1893,  2  Ch.  at  p.  337.) 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise 
any  of  his  powers  under  this  Act  is  void. 

(3.)  But  this  section  shall  operate  w^ithout  pre- 
judice to  the  rights  of  any  person  being  an  assignee 
for  value  of  the  estate  or  interest  of  the  tenant  for 
life ;  and  in  that  case  the  assignee's  rights  shall  not 
be  affected  v^thout  his  consent,  except  that,  unless 
the  assignee  is  actually  in  possession  of  the  settled 
land  or  part  thereof,  his  consent  shall  not  be  requisite 
for  the  making  of  leases  thereof  by  the  tenant  for 
life,  provided  the  leases  are  made  at  the  best  rent 
that  can  reasonably  be  obtained,  without  fine,  and  in 
other  respects  are  in  conformity  with  this  Act. 

By  the  S.  L.  Act,  1890,  s.  4,  p.  328,  post,  a  charge  created  by  a 
tenant  for  life  on  his  life  interest  in  consideration  of  marriage,  or 
by  way  of  family  arrangement,  not  being  a  security  for  money 
advanced,  is  not  an  assignment  for  value  for  this  purpose.  (See 
Re  Du  Cane  and  Nettle/old's  Contract^  1898,  2  Ch.  96,  approved 
Re  Mundy  and  Roper's  Contract,  1899,  1  Ch.  275.) 

(4.)  This  section  extends  to  assignments  made  or 
coming  into  operation  before  or  after  and  to  acts 

u2 
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*•  s;^,f'5^^'  done  before  or  after  the  commencement  of  this  Act ; 

'- — '—  and  in  this  section  assignment  includes  assignment 

by  way  of  mortgage,  and  any  partial  or  qualified 
assignment,  and  any  charge  or  incumbrance ;  and 
assignee  has  a  meaning  corresponding  with  that  of 
assignment. 

See  S.  L.  Act,  1890,  s.  4,  sub-s.  (1),  p.  328,  post. 

"  Tenant  for  life  "  here  means  a  person  who  would  have  been 
tenant  for  life  if  he  had  not  assigned,  or  otherwise  been  deprived 
of,  his  life  interest. 

As  to  leases  by  a  mortgagee  in  possession  of  the  life  interest  of 
the  tenant  for  life,  see  note  on  Conv.  Act,  1881,  s.  18,  sub-s.  (3), 
p.  75,  ante. 

The  question  may  arise,  whether  a  common  law  lease  made  by  a 
tenant  for  life,  not  in  exercise  of  his  statutory  power,  is  liable  to 
be  over-ridden  by  a  subsequent  lease  made  by  the  same  tenant  for 
life  under  this  Act.  The  same  question  also  arises  with  regard  to 
a  lease  made  under  s.  18,  sub-s.  (2)  of  Conv.  Act,  1881,  an/e,  by 
a  mortgagee  who  has  entered  into  possession  of  the  life  estate  of 
the  tenant  for  life  ;  because  such  a  leasehold  interest  is  derived 
out  of  the  life  estate,  and  is  liable  to  be  defeated  by  anything 
which  defeats  the  life  estate.  It  is  conceived  that  this  question 
must  be  answered  in  the  negative,  notwithstanding  the  strong- 
language  of  s.  20,  sub-s.  (2),  of  the  present  Act,  p.  234,  ante^  and 
notwithstanding  the  fact  that  the  above  specified  cases  do  not  seem 
to  come  within  any  of  the  exceptions  specified  in  that  sub-section. 
As  to  the  first  case,  namely,  that  of  a  lease  granted  by  the  tenant 
for  life,  it  seems  not  to  come  within  the  provisions  of  the  present 
section,  the  lease  not  being  an  assignment ;  so  that,  his  powers 
not  being  expressly  preserved  to  him,  it  may  be  inferred  that  he 
is  pro  tanto  deprived  of  them  by  his  previous  act.  And  as  to 
both  cases,  it  seems  that  there  is  no  sufficient  obstacle  to  the 
application  of  the  maxim,  that  a  man  may  not  derogate  from  his 
own  grant ;  though  this  may  be  not  so  clear  in  the  second  case  as> 
in  the  first. 

In  Re  Sebrighes  S.  E,  33  Ch.  D.  429,  the  Court  of  Appeal, 
affirming  the  decision  of  North,  J.,  refused  to  sanction  a  sale  of  a 
mansion  house,  on  an  application  under  S.  L.  Act,  1882,  s.  16,  now 
replaced  by  S.  L.  Act,  1890,  s.  10,  made  without  the  consent  of 
the  tenant  for  life's  mortgagees. 

On  a  sale  made  by  a  bankrupt  tenant  for  life  under  a  power 
contained  in  the  settlement,  the  consent  of  the  incumbrancers  of 
his  life  estate  and  of  his  trustee  in  bankruptcy  is  necessary.  {Re 
Bedmgfield,  1893,  2  Ch.  332.  See  also  Re  AiUshury  S.  E.  W.  N. 
1898,  p.  140  ;  42  W.  R.  45.)  It  is  conceived  that,  on  a  sale  by  a 
bankrupt  tenant  for  life  under  the  statutory  powers,  the  consent 
of  his  trustee  in  bankruptcy  is  not  necessary,  though  he  has  no 
doubt  the  right  to  apply  to  the  Court,  under  s.  53,  posty  if  he 
conceives  that  the  sale  is  fraudulent  or  at  an  undervalue. 

If  a  bankrupt  tenant  for  life  refuses  to  exercise  his  powers,  the 
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Court  should  not  confer  similar  powers  ou  other  persons,  but  s.  l.  A.  1882, 
should  consider  the  particulars  of  a  scheme  presented  by  the       Sect.  50. 
beneficiaries,  and  order  the  bankrupt  to  carry  them  out.     {Re 
JifmiseVs  S.  E.  W.  N.  1884,  p.  209.) 

As  to  the  costs  of  obtaining  the  consent  of  the  tenant  for  life's 
assignee  of  his  life  estate,  see  note  on  s.  21,  sub-s.  (x),  p.  244, 
ante. 

If  a  tenant  for  life  of  land  is  also  the  owner  in  fee  simple  of 
adjoining  land,  he  cannot,  by  his  deaUngs  with  the  adjoining  land, 
lessen  or  restrict  his  statutory  powers  over  the  settled  land.  {Fasa 
V.  Ounter,  80  Sol.  Joum.  726.) 

51. — (1.)  If  in  a  settlement,  will,  assurance,  or      sect.  51. 
other  instrument  executed  or  made  before  or  after.  Prohibition  or 
or  partly  before  and   partly  after,  the  commence-  a^i^*"^** 
ment  of  this  Act  a  provision  is  inserted  purporting  exerci«o  of 
or  attempting,  by  way  of  direction,  declaration  or  ^^®"' 
otherwise,  to  forbid  a  tenant  for  life  to  exercise  any 
power  under  this  Act,  or  attempting,  or  tending,  or 
intended,  by  a  limitation,  gift,  or  disposition  over  of 
settled  land,  or  by  a  limitation,  gift,  or  disposition 
of  other  real  or  any  personal  property,  or  by  the 
imposition  of  any  condition,  or  by  forfeiture,  or  in 
any  other  manner  whatever,  to  prohibit  or  prevent 
him  from  exercising,  or  to  induce  him  to  abstain 
from  exercising,  or  to  put  him  into  a  position  incon- 
sistent with  his  exercising,  any  power  under  this 
Act,  that  provision,  as  far  as  it  purports,  or  attempts, 
or  tends,  or  is  intended  to  have,  or  would  or  might 
have,  the  operation  aforesaid,  shall  be  deemed  to 
be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or 
interest  limited  to  continue  so  long  only  as  a  person 
abstains  from  exercising  any  power  shall  be  and  take 
effect  as  an  estate  or  interest  to  continue  for  the 
period  for  which  it  would  continue  if  that  person 
were  to  abstain  from  exercising  the  power,  discharged 
from  liability  to  determination  or  cesser  by  or  on  his 
exercising  the  same. 

This  section  is  not  confined  to  attempts  made  by  the  settlor 
himself  to  restrain  the  tenant  for  life  under  the  settlement  from 
exercising  his  powers,  but  extends  also  to  attempts  made  by 
other  persons,  or  (which  is  practically  the  same  thing)  made  by 
the  same  settlor  in  a  separate  instrument.    With  this  object  the 
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Sect.  61. 


words  "will,  assurance,  or  other  instrument,"  are  added  to 
"  settlement." 

Personal  estate  was  bequeathed  in  trust  to  pay  the  income  to 
the  tenant  for  life  of  lands  settled  by  the  same  will,  while  in 
receipt  of  the  rents  and  profits  thereof.  It  was  held  that  he  was 
entitled  to  the  income  after  having  sold  the  lands  under  his 
statutoiy  powers.    (Re  Ames,  A.  v.  A.  1898,  2  Ch.  479.) 

A  gift  over  on  ceasing  to  reside  in  a  particular  mansion  house, 
being  part  of  the  settled  land,  may  be  defeated  by  an  exercise  of 
the  statutory  power  of  sale.  (Re  Pagefs  S.  E.  80  Ch.  D.  161; 
Re  Dalrymple,  Bircham  v.  Sprinfifield  49  W.  E.  627.)  And  a 
proviso  by  a  testator  that  an  annuity  to  his  widow  shall  be  reduced 
upon  her  ceasing  to  reside  in  a  house  which  under  the  will  she 
is  entitled  to  occupy  is  void.  (Re  Eastman's  S.  E.  W.  N.  1898, 
p.  170.)  And  so  is  a  gift  over  of  personal  estate  upon  a  sale  of 
real  estate  settled  by  the  will  of  another  testator.  (Re  Smithy 
Orose-Smith  v.  Bridger^  1899,  1  Ch.  331.)  But  there  is  nothing 
to  prevent  a  settlor  from  obliging  a  tenant  for  life  to  reside  in  such 
mansion  house  until  it  shall  be  sold,  leased,  or  otherwise  disused 
of,  by  exercise  of  the  statutory  powers.  (See  Re  HayneSy  Kemp 
V.  Haynesy  37  Ch.  D.  306,  and  Re  Edwards'  Setttmienty  1897, 
2  Ch.  412.) 

The  only  form  of  restraint  on  alienation  which  is  forbidden  by 
this  section  is  restraint  on  alienation  of  the  settled  land,  not 
restraint  on  alienation  of  t?ie  income  of  the  tenant  for  life  derived 
therefrom,  or  from  the  proceeds  of  investments  representing  the 
same,  or  from  the  improved  value  of  other  settled  land  owing  to 
improvements  made  with  capital  moneys  arising  under  the  Act,  &c. 

A  trust  to  sell  the  life  estate,  coupled  with  a  covenant  on  the 
part  of  the  tenant  for  life  not  to  retain  the  life  estate  in  specie, 
will  not  deprive  him  of  his  statutory  powers.  {Re  Hale  and 
Clark,  W.  N.  1886,  p.  65  ;  34  W.  E.  624.) 

A  settlement  made  in  1877  provided  for  a  sinking  fund  out  of 
income  to  recoup  moneys  expended  in  improvements.  Under 
such  circumstances,  if  a  tenant  for  life  expends  moneys  under 
the  settlement  instead  of  under  the  Act,  he  is  not  relieved  by  this 
section  from  his  liability  to  keep  up  the  sinkingr  fund.  (Re 
Sudbury  ike,  Vernon  v.  F.  1898,  3  Ch.  74.)  But  this  is  without 
prejudice  to  any  application  under  S.  L.  Act,  1890,  s.  15. 


Seet.  52. 

Provifiion 

against 

forfeiture. 


52.  Notwithstanding  anything  in  a  settlement, 
the  exercise  by  the  tenant  for  life  of  any  power  under 
this  Act  shall  not  occasion  a  forfeiture. 

See  note  on  last  section,  and  Re  PageCs  S.  E,  there  cited. 


Seet.  53. 

Tenant  for 
life  trnstee 
for  aU  parties 
interested. 


53.  A  tenant  for  life  shall,  in  exercising  any 
power  under  this  Act,  have  regard  to  the  interests  of 
all  parties  entitled  under  the  settlement,  and  shall,  in 
relation  to  the  exercise  thereof  by  him,  be  deemed  to 
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be  in  the  position  and  to  have  the  duties  and  liabilities  ».  l.  a.  1882, 
of  a  trustee  for  those  parties.  ^^^^^' 

This  section  alters  the  position  of  the  tenant  for  life  in  refer-' 
ence  to  the  other  persons  interested  under  the  settlement,  so  far 
as  the  Act  gives  him  increased  powers.  A  tenant  for  life  is  not 
in  general  a  trustee  for  them,  as  to  improvements  which  he  may 
make  in  the  estate.  (See  Bs  E.  of  Berkeley's  Will,  L.  R.  10 
Ch.  56,  at  p.  59.) 

It  follows  from  the  fiduciary  position  of  the  tenant  for  life 
that,  except  so  far  as  regards  purely  ministerial  functions,  such 
as  completing  a  definite  contract,  he  cannot  exercise  his  powers 
through  an  attorney. 

In  so  far  as  any  additional  powers  given  by  the  settlement  to 
the  tenant  for  life  are  co-extensive  with,  or  exceed,  the  powers 
confen'ed  upon  him  by  the  Act,  he  can,  of  course,  exercise  them 
without  complying  with  the  conditions,  or  being  subject  to  the 
liabilities,  imposed  upon  him  by  the  Act  in  regard  to  the  exercise 
of  his  statutory  powers.  Such  additional  powers  are  cumulative. 
(See  s.  56,  sub-s.  1,  p.  297,  post.) 

'*  I  think  that  the  meaning  of  the  53rd  section  is  that,  for  the 
security  of  the  remaindermen,  as  between  the  tenant  for  life  and 
them,  he,  in  exercise  of  this  power,  shall  be  treated  as  a  trustee, 
and  shall  have  all  the  liabilities  of  a  trustee  exercising  a  like 
power.  The  consequence  of  that  is,  no  doubt,  that  if  a  purchaser 
knows  that  a  tenant  for  life  is  exercising  the  power  improperly, 
and  is  aware  that  what  the  tenant  for  life  is  doing  would  amount 
to  a  breach  of  trust,  he,  the  purchaser,  has  a  perfect  right  to  say, 
I  will  not  complete."  (Per  Kay,  J.,  in  Batten  v.  Rtissell,  38 
Ch.  D.  334,  at  p.  345.) 

A  tenant  for  lite,  who  happens  to  be  a  total  abstainer,  is  not 
justified  in  taking  steps  to  extinguish  licences  of  public-houses 
forming  part  of  the  settled  property.  {Re  E.  Somers,  Cocks  v. 
Somerset,  11  Times  L.  R.  567.) 

In  the  absence  of  reason  to  suppose  that  it  is  unfairly  exer- 
cised, the  discretion  of  the  tenant  for  life  as  to  the  application  of 
capital  moneys  ought  to  prevail.  {Re  Ld.  Stamford^s  S.  E.  48 
Ch.  D.  84.) 

In  exercising  his  powers,  the  tenant  for  life  should  consider 
the  interests  of  al!  persons  concerned,  including  the  tenants  on 
the  estates.     (Bruce  v.  Marq,  of  Aih^hury,  1892,  A.  C.  356.) 

As  to  the  exercise  of  discretion  in  selling  heirlooms,  see  Re 
E.  of  Radnor's  Will  Trusts,  45  Ch.  D.  402,  and  the  other  cases 
cited  in  the  note  to  s.  37,  ante,  p.  275. 

The  mere  foct  that  the  tenant  for  life  personally  will  derive  a 
benefit  from  the  exercise  of  his  powers,  and  that  it  may  be  to 
the  detriment  of  the  remainderman,  is  no  objection  {Re  Ld, 
Stamford's  Estate,  56  L.  T.  484),  provided  he  is  acting  honestly 
in  the  interests  of  all  parties  {Re  Richardson,  Richardson  v.  R. 
1900,  2  Ch.  778). 

But  the  tenant  for  life  may  net  grant  a  lease  to  his  wife,  to 
confer  upon  her  a  benefit  at  the  expense  of  the  remaindermen. 
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8.  L.  A.  1882,  {Dowager  Dmh.  of  Sutherland  v.  D.  of  8.  1893,  3  Ch.  169.) 
^•ct.  58.  Whether  he  may  grant  a  lease  to  her  at  all,  qu^re.  And  a  tenant 
for  life  during  widowhood  cannot  grant  a  lease  to  the  man  she  is 
about  to  marry.     {Middlemas  v.  Stevens^  1901,  1  Ch.  674.) 

A  tenant  for  life  is  not  justified  in  tiring  to  preserve  a  heavily 
incumbered  estate  by  mortgaging  it  under  S.  L.  Act,  1890,  s.  11, 
if  he  thereby  sacrihces  the  intei-ests  of  existing  incumbrancers. 
{Hampden  v.  E.  of  Buckinghamshire,  1893,  2  Ch.  531.)  But 
this  is  the  furthest  that  the  Court  has  gone  in  controlling  the 
discretion  of  the  tenant  for  life.  {Re  Richardson,  R.  v.  R. 
1900,  2  Ch.  778,  790.) 

Although  a  tenant  for  life  is  by  this  section  made  a  trustee  in 
a  certain  sense,  it  does  not  follow  that  he  is  in  all  cases  entitled 
to  trustees'  ordinary  costs.  (See  Sebright  v.  Thornton,  W.  N. 
1885,  p.  176.) 

A  bribe  given  by  the  lessee  to  the  tenant  for  life  affords  suffi- 
cient ground  for  setting  aside  the  lease  at  the  suit  of  the 
remaindermen,  whether  the  latter  have  been  damnified  or  not. 
{Chandler  v.  Bradley,  1897,  1  Ch.  315.) 


Sect.  84.  54^  On  a  sale,  exchange,  partition,  lease,  mort- 
Oeneraipro-  gage,  OT  charge,  a  purchaser,  lessee,  mortgagee,  or 
c^ra,°&r^  other  person  dealing  in  good  faith  with  a  tenant  for 
life  shall,  as  against  all  parties  entitled  under  the 
settlement,  be  conclusively  taken  to  have  given  the 
best  price,  consideration,  or  rent,  as  the  case  may 
require,  that  could  reasonably  be  obtained  by  the 
tenant  for  life,  and  to  have  complied  with  all  the 
requisitions  of  this  Act. 

The  protection  given  by  this  section  to  dealings  "with  a 
tenant  for  life "  no  donbt  extends  to  dealings  with  trustees 
exercising  powers  on  behalf  of  persons  under  disability,  and 
"limited  owners"  who  "have  the  powers  of  a  tenant  for  lite." 
(See  ss.  58,  60— 62,  ;;os^.) 

This  section  refers  only  to  the  amount  of  the  price,  &c.,  and 
does  not  exonerate  the  person  liable  to  pay  it  from  seeing  that  it 
is  paid  to  the  proper  person,  or  in  the  proper  way. 


Sect.  55. 

Exercise  of 
powers ; 
limitation  of 
provisionSi 


55. — (1-)  Powers  and  authorities  conferred  by 
this  Act  on  a  tenant  for  life  or  trustees  or  the  Court 
or  the  Land  Commissioners  are  exerciseable  from  time 
to  time. 

(2.)  Where  a  power  of  sale,  enfranchisement, 
exchange,  partition,  leasing,  mortgaging,  charging, 
or  other  power  is  exercised  by  a  tenant  for  life,  or 
by  the  trustees  of  a  settlement,  he  and  they  may 
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respectively  execute,  make,  and  do  all  deeds,  instru-  ».  i-.  a.  i882, 
ments,  and  things  necessary  or  proper  in  that  behalf,      sect.  5d^ 

(3.)  Where  any  provision  in  this  Act  refers  to 
sale,  purchase,  exchange,  partition,  leasing,  or  other 
dealing,  or  to  any  powder,  consent,  payment,  receipt, 
deed,  assurance,  contract,  expenses,  act,  or  trans- 
action, the  same  shall  be  construed  to  extend  only 
(unless  it  is  otherwise  expressed)  to  sales,  purchases, 
exchanges,  partitions,  leasings,  dealings,  powers, 
consents,  payments,  receipts,  deeds,  assurances, 
contracts,  expenses,  acts,  and  transactions  under 
this  Act. 

See  8.  48,  p.  288,  anfe,  and  note  thereon. 

On  the  question,  whether  deeds  executed  or  taking  effect  under 
the  Act  must  be  expressed  to  be  made  in  exercise  of  the  statutory 
powers,  see  notes  at  p.  234,  a^ite,  and  p.  300,  post 

56. — (!•)  Nothing  in  this  Act  shall  take  away,      sect.  56. 
abridge,  or  prejudicially  affect  any  power  for  the  having  for 
time   being   subsisting  under  a  settlement,  or  by  *"  ^'^p^^®'^- 
statute  or  otherwise,  exerciseable  by  a  tenant  for 
life,   or  by  trustees  with   his  consent,  or  on  his 
request,  or  by  his  direction,  or  otherwise ;  and  the 
powers  given  by  this  Act  are  cumulative. 

Tenant  for  life  retains  powers  conferred  by  the  Lands  Clauses 
Act,  1845  ;  and  on  a  purchase  under  the  Act  can  insist  on 
conveying  thereunder.  (Ladi/  Bmtinck  v.  L.andN,  W,  R.  Co. 
12  Times  L.  R.  100.) 

Where  under  a  settlement  made  prior  to  1882  the  tenant  for 
life  has  a  wider  power  of  leasing  mines  than  that  conferred  upon 
him  by  the  Act  of  1882,  and  after  1882  he  grants  a  lease  '*  in 
exercise  of  every  power  or  authority  enabling  him  in  that  behalf,'* 
he  will  be  presumed  to  have  executed  the  power  under  the 
settlement  and  the  statutory  restrictions  will  therefore  not  apply. 
{E.  Lonsdale  v.  LoivVier,  1900,  2  Ch.  687.) 

(2.)  But,  in  case  of  conflict  between  the  provi- 
sions of  a  settlement  and  the  provisions  of  this  Act, 
relative  to  any  matter  in  respect  whereof  the  tenant 
for  life  exercises  or  contracts  or  intends  to  exercise 
any  power  under  this  Act,  the  provisions  of  this  Act 
shall  prevail  ;  and,  accordingly,  notwithstanding 
anything  in  the  settlement,  the  consent  of  the 
tenant  for  life   shall,   by  virtue  of    this   Act,   be 
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8.  L.  A.  1882,  necessary  to  the   exercise  by  the   trustees  of  the 


Sect.  66, 


settlement  or  other  person  of  any  power  conferred 
by  the  settlement  exerciseable  for  any  purpose 
provided  for  in  this  Act. 

The  "conflict"  here  referred  to  means  a  conflict  between 
provisions  connected  with  the  execution  of  the  power — e.g.^  the 
consent  of  a  third  party — and  not  with  the  result  or  subject 
matter  of  the  power.    (E,  Lonsdale  v.  Lowiher^  1900,  2  Oh.  687.) 

Where  the  cost  of  improvements  is  by  the  will  thrown  on 
the  income  of  the  tenant  for  life,  there  is  a  conflict  between  the 
provisions  of  the  settlement  and  the  provisions  of  the  Act 
within  the  meaning  of  this  sub-s.,  and  the  provisions  of  the 
Act  are  to  prevail,  and  such  costs  are  consequently  to  be  borne 
by  the  capital.  {Clarke  v.  Thornton,  35  Ch.  D.  307,  815, 
approved  in  Re  Ld.  Stamford's  S.  E.  43  Ch.  D.  84,  96,  and 
in  Re  Thomas,  Weatherall  v.  Thomas,  1900,  1  Ch.  319.) 

See  now  S.  L.  Act,  1884,  s.  6,  and  notes  thereon,  p.  319, 
post, 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained, 
respecting  any  matter  w^ithin  this  section,  the  Court 
may,  on  the  application  of  the  trustees  of  the  settle- 
ment, or  of  the  tenant  for  life,  or  of  any  other 
person  interested,  give  its  decision,  opinion,  advice, 
or  direction  thereon. 

The  general  result  of  this  section  is,  that  the  tenant  for  life 
may,  at  his  option,  exercise  powers  given  to  him  either  by  the 
settlement  or  by  the  Act,  and  that  the  trustees  may  exercise 
powera  given  to  them  by  the  settlement ;  but  the  consent  of  the 
tenant  for  life  is  necessary  to  the  exercise  by  them  of  any  powers 
which  embrace  any  of  the  objects  embraced  by  any  of  the  powers 
confen-ed  by  the  Act.  (See  Re  D,  of  Newcastle's  Estates,  24 
Ch.  D.  129  ;  Re  Atherton,  W.  N.  1891,  p.  85.) 

The  consent  of  the  tenant  for  life,  when  given  under  this 
section,  should  be  expressed  in  any  deed  to  the  validity  of  which 
it  is  requisite,  and  he  should  execute  the  deed. 

An  equitable  tenant  for  life,  whose  consent  is  necessary  to  a 
sale,  must  enter  into  the  usual  limited  covenants  for  title.  {Re 
Satvijer,  W.  N.  1884,  p.  192,  33  W.  E.  26.) 

If  an  order  for  sale  has  been  made  by  the  Court  under  the 
Settled  Estates  Act,  1877,  the  Court  may  in  its  discretion  stay 
the  order,  but  until  and  unless  this  has  been  done,  the  tenant 
for  life  cannot  sell  under  the  present  Act.  {Re  Barrs-Haden's 
S,  E.  W.  N.  1883,  p.  188,  32  W.  R.  194.)  And  if,  under  the 
Settled  Estates  Act,  the  Court  has  authorized  trustees  to  exercise 
certain  powers  of  leasing,  the  tenant  for  life,  before  exercising 
his  powers  under  this  Act,  must  apply  to  the  Court  to  stay  the 
operation  of  the  order.     {Re  Poole's  S.  E,  82  W.  R.  966.) 
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For  form  of  summons  applicable  to  this  section  (for  advice  S.  L.  A.  1882, 
and  direction),  see  Appendix  to  the  S.   L.  Act  Rules,  1882,       Sect.  56. 
Form  XXI.  App.  I.,  post. 

In  view  of  the  general  provisions  contained  in  s.  44,  p.  283, 
ante,  the  thiixi  sub-section  seems  to  be  unnecessary. 

57. — (1-)  Nothing  in  this  Act  shall  preclude  a      sect.  67. 
settlor  from  conferring  on  the  tenant  for  life,  or  the  Addition^  or 
trustees  of  the  settlement,  any  pov^ers  additional  to  byl^uEment. 
or  larger  than  those  conferred  by  this  Act. 

(2.)  Any  additional  or  larger  powers  so  conferred 
shall,  as  far  as  may  be,  notwithstanding  anything  in 
this  Act,  operate  and  be  exerciseable  in  the  like 
manner,  and  with  all  the  like  incidents,  effects,  and 
consequences,  as  if  they  were  conferred  by  this 
Act,  unless  a  contrary  intention  is  expressed  in  the 
settlement. 

If  a  settlor  desires  to  exempt  the  tenant  for  life  from  any  of 
the  restrictions  imposed  by  the  Act,  he  must  be  careful,  in  con- 
ferring more  extended  powers,  expressly  to  declare  such  intention  ; 
because  the  restrictions  might  otherwise  be  imposed  by  this 
section  upon  the  exercise  of  the  extended  powers. 

As  to  powers  given  by  the  settlement  to  trustees,  see  s.  66  and 
note  thereon,  a7ife, 

XIII. — Limited  Owners  generally. 

58. — (!•)  Each  person  as  follows  shall,  when  the      sect. 58. 
estate  or  interest  of  each  of  them  is  in  possession,  Enumeration 
have  the  powers  of  a  tenant  for  life  under  this  Act,  umn^ 
as  if  each  of  them  were  a  tenant  for  life  as  defined  J^®"*  ^ 

J.1  •      A     i    /  1    \  nave  powers 

m  this  Act  (namely) :  of  tenant  for 

See  also  the  Glebe  Lands  Act,  1888,  s.  8,  sub-s.  (4),  cited 
p.  217,  antBy  which  confers  upon  incumbents  the  statutory  power 
of  sale  of  a  tenant  for  life. 

This  section  does  not  include  a  tenant  in  dower  ;  and  it  seems 
not  to  include  a  husband  seised  in  fee  simple  in  right  of  his  wife. 
These,  however,  may  make  leases  for  twenty-one  years  under  the 
Settled  Estates  Act,  1877,  s.  46. 

The  "powers  of  a  tenant  for  life"  seem  to  include  powers 
to  give  consents  and  to  exercise  options,  in  addition  to  powers 
properly  so  called. 

In  this  section  "in  possession"  is  distinguished  from  "in 
remainder"  and  **in  reversion."  (Per  North,  J.,  in  Be  Morgan, 
24  Ch.  D.  114 ;  where,  however,  some  confusion  seems  to  have 
prevailed  between  a  tenant  in  fee  simple  subject  to  an  executory 


life. 
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8.  L.  A.  1882,  limitation,  and  a  person  who  may  at  some  future  time,  by  virtue 
Sect.  68.       of  an  executory  limitation,  become  a  tenant  in  fee  simple.)     The 
section  applies  to  persons  in  possession,  though  under  disability. 
{Ihid,} 

It  is  probable  that  any  act  done  by  a  person  having  the 
powers  of  a  tenant  for  life,  which  does  not  expressly  purport  to 
be  done  in  exercise  of  his  statutory  powers,  but  is  within  their 
scope,  will  be  taken  to  have  been  done  in  exercise  of  the  powers ; 
because  a  contract,  conveyance,  or  other  assurance  cannot  be 
presumed  to  have  been  intended  to  be  made  ultra  vires,  and  the 
existence  of  the  statutory  powere  is  sufficiently  notorious  to  raise 
a  presumption  that  they  were  present  to  the  minds  of  the  parties 
to  the  deed. 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail 
who  is  by  Act  of  Parliament  restrained 
from  barring  or  defeating  his  estate  tail, 
and  although  the  reversion  is  in  the  Crown, 
and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the 
Crown,  but  not  including  such  a  tenant  in 
tail  where  the  land  in  respect  whereof  he 
is  so  restrained  was  purchased  with  money 
provided  by  Parliament  in  consideration  of 
public  services : 

A  tenant  in  tail  in  possession  who  is  sui  juris,  unless  the 
remainder  or  reversion  on  his  estate  tail  is  vested  in  the  Crown, 
or  unless  he  is  restrained  by  some  special  Act  of  Parliament,  can 
defeat  the  entail  and  all  subsequent  provisions  of  the  settlement 
by  virtue  of  the  Fines  and  Kecoveries  Act,  3  &  4  Will.  4,  c.  74. 
The  practical  efiect  is,  to  vest  in  himself,  or  his  grantee,  any 
estate  not  greater  than  the  estate  of  the  settlor  who  created  the 
entail ;  which  is  usually  a  fee  simple.  The  operation  of  the 
present  enactment  will  probably  be  almost  confined  in  practice  to 
tenants  in  tail  who  are  under  some  disability,  either  at  common 
law  or  by  statute.  As  to  the  disability  of  infancy,  see  s.  60, 
p.  306,  post  As  to  marriage,  see  s.  61,  p.  307,  post.  As  to 
lunacy,  see  s.  62,  p.  309,  post. 

If  the  remainder  or  reversion  is  vested  in  the  Crown,  the 
tenant  in  tail  could  not,  at  common  law,  defeat  the  estate  of  the 
Crown  by  suffering  a  common  recovery,  though  he  might  thereby 
bar  the  claim  of  the  issue  in  tail  and  create  a  base  fee.  (Challis, 
R.  P.  2nd  ed.  p.  300,  No.  6  of  the  list  there  given.)  But  by  the 
"  Act  to  embar  feigned  recovery  of  lands  wherein  the  King  is  in 
reversion,"  84  &  35  Hen.  8,  c.  20,  s.  2,  recoveries  suffered  by 
such  tenants  in  tail  were  made  void  aS  against  the  heirs  in  tail. 
Such  tenants  in  tail  also  cannot  make  any  disposition  under  the 
Fines  and  Recoveries  Act ;  see  e.  18  thereof.    See  further  as  to 
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the  34  &  35  Hen.  8,  c.  20,  the  note  on  sub-division  (iii.)  of  this  s.  L.  a.  1883, 
section,  infra.  Sect.  58. 

In  many  private  Acts  of  Parliament  obtained  for  the  purpose 
of  settling  lands  held  by  a  settlor,  or  person  on  whose  behalf  the 
settlement  is  obtained,  for  a  fee  simple,  a  special  clause  is 
inserted  to  restrain  any  tenant  in  tail  under  the  settlement  from 
defeating  the  entail  by  virtue  of  the  powers  given  to  tenants  in 
tail  by  the  Fines  and  Kecoveries  Act. 

But  for  the  express  provision  contained  in  the  present  enact- 
ment, it  is  conceived  that  neither  tenants  in  tail  restrained  by  the 
Act  to  embar  Feigned  Recoveries,  nor  those  restrained  by  special 
provisions  contained  in  private  Acts,  would  have  been  able  to 
exercise  the  powers  of  tenant  for  life  under  the  present  Act. 

In  the  eye  of  the  common  law,  lands  given  to  a  subject  for  an 
estate  tail,  the  Crown  retaining  the  reversion  within  the  meaning 
of  the  34  &  35  Hen.  8,  c.  20,  were  viewed  in  much  the  same 
light  as  the  lands  given  in  more  modern  times  out  of  moneys 

{)rovided  by  Parliament,  in  reward  of  public  services ;  which 
ast  alone  are  now  protected  from  alienation,  &c.,  by  the  tenant 
in  tail  for  the  time  being.  A  doubt  was  expressed  in  an  earlier 
edition  of  these  notes  whether  the  Blenheim  estates  come  within 
this  last  description,  since  they  were  settled  by  statute  at  the 
request  of  the  first  Duke,  who  was  at  the  time  actually  seised  in 
fee  simple.     {Davis  v.  Duks  of  Marlbcroughy  1  Swanst.  74,  at 

S>.  82.)  Chitty,  J.,  subsequently  held  that  this  doubt  was  well 
ounded.  {Re  Duke  of  MarlhorougKs  Blenheim  Estates,  8  Times 
L.  R.  582.)  See  further,  as  to  the  Honour  and  Manor  of  Wood- 
stock and  the  Hundred  of  Wootton,  3  &  4  Anne,  c.  6  ;  5  Anne, 
c.  3  ;  Atf.'Oen.  v.  Duke  of  Marlborough,  3  Madd.  498.  These, 
moreover,  were  not,  properly  speaking,  purchased  with  money 
provided  by  Parliament,  but,  being  the  property  of  the  Crown, 
were,  with  the  assent  of  Parliament,  granted  to  the  Duke.  As 
to  Strathfieldsaye,  see  54  Geo.  8,  c.  161. 

It  has  been  held  by  Chitty,  J.,  in  Re  Sir  J,  Rivett-Carnac^s 
Will,  30  Ch.  D.  136,  that  under  the  limitation  of  a  baronetcy  to 
a  grantee  and  the  heirs  male  of  his  body,  without  any  place 
being  named  in  connection  with  the  dignity,  the  baronet  for  the 
time  being  is  tenant  in  tail  of  the  dignity.  See  further  on  this 
case,  note  on  s.  37,  at  p.  277,  ante. 

(ii.)  A  tenant  in  fee  simple,  with  an  executory 
limitation,  gift  or  disposition  over,  on 
failure  of  his  issue,  or  in  any  other  event : 

See  Conv.  Act,  1882,  s.  10,  p.  188,  ante,  as  to  the  avoidance  of 
an  executory  limitation,  which  is  in  defeasance  of  a  fee  simple  on 
failure  of  issue,  so  soon  as  any  issue  of  the  prescribed  class  shall 
have  attained  the  age  of  twenty-one  years. 

(iii.)  A  person  entitled  to  a  base  fee,  although  the 
reversion  is  in  the  Crown,  and  so  that  the 
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8.  L.  A.  1882,  exercise  by  him  of  his  powers  under  this 

_  ^^^jJ^-.  Act  shall  bind  the  Crown : 

On  base  fees  generally,  see  Challis,  R.  P.  Chap.  XXII. 

The  above-mentioned  Act  to  embar  Feigned  Recoveries,  34 
Hen.  8,  c.  20,  made  it  impossible  in  England  for  any  estate  tail 
upon  which  the  Crown  had  a  remainder  or  reversion  within  the 
meaning  of  that  Act,  to  be  turned  to  a  base  fee  by  fine  or 
recovery.  But  the  remainders  and  reversions  there  contem- 
plated are  only  those  subsisting  upon  estates  tail  created  by  the 
Crown  by  way  of  provision  or  gift  in  reward  of  meritorious  service 
done  by  its  subjects  :  not  such  as  accrued  to  the  Crown  in 
any  other  manner.  (See  Co.  Litt.  872  b,  373  a,  where  that  Act 
is  exhaustively  discussed.)  If  the  reversion  was  once  severed 
from  the  Crown,  and  taken  back  again,  it  was  no  longer  within 
the  protection  of  the  statute.  (E.  of  Chesterfield's  Case,  KArdr, 
409.)  The  Act  did  not  extend  to  L-eland.  (Lord  Nott.  MSS., 
cited  Butl.  n.  3,  on  Co.  Litt.  372  b.)  Therefore  in  England  base 
fees  upon  which  the  reversion  is  in  the  Crown,  must  either  be 
of  older  creation  than  the  34th  of  Hen.  8,  or  else  must  have  had 
their  origin  by  methods  not  within  the  purview  of  the  Act, 
which  have  long  been  wholly  disused  in  practice.  If  at  this 
day  there  are  in  England  any  such  base  fees,  it  is  not  probable 
that  they  are  known  to  exist.  But  such  base  fees  undoubtedly 
exist  in  Ireland,  where  no  obstacle  was  opposed  to  their  creation. 

Lord  Coke  {ubi  supra)  expressly  mentions  that  fines  were  as 
much  within  the  above  cited  Act  as  recoveries. 

The  present  enactment,  like  sub-division  (i.),  supra,  makes  no 
mention  of  remainders.  It  is  probable  that  no  such  remainders 
are  known  to  exist  in  England.  Stat.  West.  2,  c.  3,  speaks  only 
of  reversions,  but  extends  also  to  remainders.     (Co.  Litt.  280  b.) 

(iv.)  A  tenant  for  years  determinable  on  life,  not 
holding  merely  under  a  lease  at  a  rent : 

The  phrase  "  determinable  on  life  "  seems  to  mean  "  determin- 
able on  the  dropping  of  a  life  or  lives." 

(v.)  A  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent : 

A  purchaser  of  the  whole  estate  of  a  tenant  for  life  under  a 
settlement  would  be  a  tenant  for  the  life  of  another,  and  would 
not  hold  "merely  under  a  lease  at  a  rent."  But  the  whole 
section  seems  to  contemplate  only  beneficial  interests  arising 
under  a  settlement ;  and  it  would  probably  be  held  that  s.  50, 
sub-s.  (1),  p.  290,  ante,  prevents  such  a  parchaser  from  exercising 
the  statutoiy  powers. 

The  executors  of  a  deceased  next  of  kin  and  the  surviving  next 
of  kin  who  are  entitled  under  the  Thellusson  Act  to  the  rents  of 
real  estate  which  have  been  directed  to  accumulate  beyond  the 
period  allowed  by  the  Act  have  collectively  clearly  the  powers  of 
a  tenant  for  life  under  sub-s.  (v.).  (Vinev.  EaIeigh,lSdG,  1  Ch.37.) 
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(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  s.  i.  a.  1882, 
years  determinable  on  life,  whose  estate  is  ^^^'  ^^' 
liable  to  cease  in  any  event  during  that 
life,  whether  by  expiration  of  the  estate,  or 
•by  conditional  limitation,  or  otherwise,  or 
to  be  defeated  by  an  executory  limita- 
tion, gift,  or  disposition  over,  or  is  subject 
to  a  trust  for  accumulation  of  income  for 
pa5Tnent  of  debts  or  other  purpose : 

There  is  nothing  in  this  provision  expressly  to  except  from  its 
purview  such  tenants  as  hold  "  merely  under  a  lease  at  a  rent ; " 
but  for  the  reasons  given  in  the  last  preceding  note,  such  tenants 
«eem  not  to  be  within  its  purview. 

"  Conditional  limitation  "  seems  here  to  be  restricted  to  mean 
only  what  may  more  conveniently  be  styled  a  determinable  limi- 
tation at  the  common  law.  (Challis,  R.  P.  2nd  ed.  225,  226.) 
The  phrase  is  sometimes  used  to  include  also  executory  limita- 
tions and  contingent  remainders.  But  here  the  former  are 
explicitly  mentioned,  and  the  latter  are  excluded  by  the  nature 
of  the  context. 

For  a  case  where  a  tenant  for  life  was  held  to  be  entitled  to 
exercise  the  powers  conferred  by  the  Act  although  his  enjoyment 
of  the  estate  was  intercepted  by  a  provision  for  the  accumulation 
of  income,  see  Annesley  v.  Woodhouse,  1898,  1  Ir.  R.  69,  also 
Re  Martyn,  Coode  v.  Martyn,  69  L.  J.  Ch.  733. 

If  a  person  is  entitled  to  receive  the  rent  reserved  on  a  lease 
of  a  settled  estate,  which  may  determine  during  the  life  of  such 
person,  coupled  with  a  provision  that  on  such  determination  the 
lands  shall  be  sold,  and  an  annuity  equal  to  the  rent  provided  for 
fluch  person  during  the  rest  of  his  life,  such  person  has  not 
the  powers  of  a  tenant  for  life  of  the  settled  estate  within  the 
meaning  of  the  Act.     {Re  HazU's  S,  E,  29  Ch.  D.  78.) 

A  daughter  was  tenant  for  life  under  her  father's  will,  subject 
to  a  direction  that  if  a  claim  for  1,000Z.  arising  under  her  mar- 
riage settlement  should  be  enforced,  as  it  afterwards  was,  "all 
her  interest  and  benefit  from  the  estate"  should  "cease  until 
the  debts  and  claims  on  the  same  "  should  have  been  paid  :  held, 
that  on  such  enforcement  her  life  estate  was  suspended  only,  and 
that,  pending  payment  of  the  debts,  she  could  exercise  the  statu- 
tory powers.  (Williams  v.  Jenkins^  1898,  1  Ch.  700.)  By  means 
of  an  implied  trust  for  payment  of  the  debts  by  accumulation 
of  the  rents,  she  was  brought  within  the  last  words  of  this 
sub-section. 

If  a  widow,  having  no  estate,  but  having  the  right  to  reside 
in  a  house  during  widowhood,  concurs  with  other  persons  in 
making  a  lease  of  the  house,  she  has  not,  during  the  continuance 
of  the  lease,  the  statutory  powers  of  a  tenant  for  life.  {Re 
Edwards'  Settmt.  1897,  2  Ch.  412.)  In  that  case,  Stirling,  J., 
■stated  that,  if  the  lease  should  determine,  and  she  should  go 
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8.  L.  A.  1882,  into  residence,  she  would  have  the  statutory  powers.  Perhaps 
^^^'  ^  Be  PageVs  S.  K  30  Ch.  D.  161,  is  hardly  an  authority  for  that 
proposition,  because  in  that  case  the  son  had  a  legal  estate  for  his 
own  life,  so  long  as  he  fulfilled  the  prescribed  condition  of 
residing  in  the  house  during^  a  portion  of  each  year.  However, 
it  has  now  been  held  that  permission  by  a  testator  to-  his  widow 
to  occupy  the  mansion  house  as  long  as  she  pleases  constitutes 
her  tenant  for  life  within  the  Act.  {Re  Eastmans  S,  E.  W.  N. 
1898,  p.  170 ;  Be  Game's  S,  E.  1899,  1  Ch.  324.) 

(vii.)  A  tenant  in  tail  after  possibility  of  issue 
extinct : 

As  to  the  origin  of  such  tenancy,  see  Challis,  R.  P.  2nd  ed. 
263.  Such  tenant  in  tail  is  not  at  common  law  impeachable  for 
waste,  though  his  assigns  are.  He  could  not  suffer  a  common 
recovery,  and  cannot  now  bar  the  entail  under  the  Fines  and 
Recoveries  Act,  3  &  4  Will.  4,  c.  74.     See  s.  18  thereof. 

f viii.)  A  tenant  by  the  curtesy : 

See  S.  L.  Act,  1884,  s.  8,  and  note  thereon,  p.  323,  post, 

(ix.)  A  person  entitled  to  the  income  of  land 
under  a  trust  or  direction  for  payment 
thereof  to  him  during  his  own  or  any 
other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  of  the 
land,  or  until  forfeiture  of  his  interest 
therein  on  bankruptcy  or  other  event. 

This  was  perhaps  inserted  with  a  view  to  the  remarks  of 
Jessel,  M.  R.,  in  Tat/lor  v.  T.  L.  R.  20  Eq.  at  p.  804  ;  which  were 
criticised  by  James,  L.  J.,  S.  C.  3  Ch.  D.  at  pp.  146,  147. 

The  person  who  would  be  entitled  to  the  surplus  income,  if 
there  were  any,  has  the  statutory  powers  of  a  tenant  for  life, 
dthough  the  whole  income  is  in  fact  exhausted  by  charges,  &c. 
(Be  Jones,  26  Ch.  D.  736  ;  Be  Cookes'  S.  E.  W.  N:  1885,  p.  177.) 

As  to  a  discretionary  trust  for  payment  of  rents  and  profits 
among  a  class,  see  Be  Atkinson,  A.  v.  Bruce,  81  Ch.  D.  577 ;  and 
see  note  on  s.  2,  sub-s.  (6),  p.  204,  ants. 

If  a  testator  has  directed  his  trustees  to  manage  his  estates  for 
twenty  years,  and  to  accumulate  the  surplus  rents,  and  at  the  end 
of  that  period  to  settle  the  estates  and  accumulation  on  the  trusts 
of  another  settlement  under  which  the  testator's  son  is  tenant  for 
life,  the  testator's  son  has  not  the  powers  of  a  tenant  for  life  as 
regards  the  estates  devised  by  the  will  during  the  continuance  of 
the  trust  for  accumulation.  (Be  Strangways,  HicMey  v.  Strang- 
ways,  34  Ch.  D.  423.  Of.  Be  Martyn,  Coode  v.  Martyn,  6^ 
L.  J.  Ch.  733.) 

But  where  a  testator  created  a  long  term  in  his  estates,  and 
directed  his  trustees  to  pay  certain  annuities,  and  to  apply  the- 
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surplus  rents  in  discharging  incumbrances,  and  subject  thereto  g.  l.  A.  I88d, 
devised  his  estates  to  one  for  life,  it  was  held  that  the  devisee  for       Sect.  68. 
life   had   the  powers  of  a  tenant  for  life,  because  the  charges 
might  be  redeemed  at  any  moment.     {Re  Glitheroe  Estate^  81 
Ch.  D.  185 ;  followed  in  Re  Richardson^  R.  v.  R,y  1900,  2  Ch. 
778  ;  Re  Money  Kyrle,  1900,  2  Ch.  839.) 

If  there  is  a  gift  to  an  infant,  contingently  upon  his  attaining 
a  certain  age,  he  has  not  the  powers  of  a  tenant  for  life  pending 
the  contingency.  {Re  Homes  S.  E,,  89  Ch.  D.  84  ;  which  must 
be  taken  to  have  overruled  Re  Fowett,  Allaway  v.  Oakley^  W.  N. 
1884,  p.  67,  unless  in  the  latter  case  the  gift  to  the  infants  was 
taken  to  be  vested,  and  not  contingent.) 

Repairs  of  buildings  on  a  settled  estate,  and  of  the  chancel  of 
a  church,  are  "  expenses  of  management "  within  the  meaning  of 
this  sub-section.  {Re  Bentley,  Wade  v.  Wilsony  No.  2, 33  W.  E.  610.) 

A  person  entitled  for  life  in  the  manner  described  in  this  sub- 
section has  the  powers  of  a  tenant  for  life,  although,  for  want  of 
appropriate  subsequent  limitations,  no  "  succession "  is  created 
within  the  meaning  of  s.  2,  sub-s.  (1),  p.  198,  ante.  {Re  Pocock 
and  Prankerd,  1896,  1  Ch.  302.) 

(2.)  In  every  such  case,  the  provisions  of  this  Act 
referring  to  a  tenant  for  life,  either  as  conferring 
powers  on  him  or  otherwise,  and  to  a  settlement, 
and  to  settled  land,  shall  extend  to  each  of  the  per- 
sons aforesaid,  and  to  the  instrument  under  which 
his  estate  or  interest  arises,  and  to  the  land  therein 
comprised. 

See  S.  L.  Act,  1884,  s.  8,  and  note  thereon,  p.  323,  post 

(3.)  In  any  such  case  any  reference  in  this  Act  to 
death  as  regards  a  tenant  for  life  shall,  where  neces- 
sary, be  deemed  to  refer  to  the  determination  by 
death  or  otherwise  of  such  estate  or  interest  as  last 
aforesaid. 

'  XIV. — Infants;  Makkied  Women;  Lunatics. 

59.   Where  a  person,  who  is  in  his  own  right     sect.  69. 

seised  of  or  entitled  in  possession  to  land,  is  an  infant  abso- 

inf ant,  then  for  the  purposes  of  this  Act  the  land  is  tote^J"*^*  ^ 

settled  land,  and  the  infant  shall  be  deemed  tenant  J®^***  ^""^ 
for  life  thereof. 

This  section  provides  for  a  much  more  liberal  dealing  with 
infants'  lands  than  the  Conrt  has  ever  exercised  under  its  ordinary 
jurisdiction.    (See  Re  Jackson,  J,  v.  Talhoty  21  Ch.  D.  786.) 

An  executory  limitation,  so  long  as  it  remains  executory,  does 
not  interfere  with  the  seisin  of  the  person  who  is  seised  subject 

0.  X 


life. 
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8.  L.  A.  1883,  thereto.  An  infant  devisee  of  land  will  therefore  come  within 
Sect.  69.  this  section,  although  the  devise  is  subject  to  a  gift  over  in  case 
of  his  death  before  attaining  twenty-one  years. 

An  infant  who  has  a  vested  equitable  estate  in  land,  liable  to 
be  devested  on  death  under  the  age  of  twenty-one  years,  is  a 
tenant  for  life  within  the  meaning  of  the  Act.  {Re  James,  W.  N. 
1884,  p.  172,  32  W.  R.  898.)  But  not  if  he  has  a  contingent 
estate.    {Re  Home's  S.  E.,  39  Ch.  D.  84.) 

If  an  infant  is  entitled  in  fee  subject  to  his  mother's  right  of 
dower,  and  she  agrees  to  release  her  right  as  against  the  lands 
while  retaining  it  as  against  proceeds  of  the  sale  of  thera,  the 
Court  can  appoint  persons  to  exercise  the  statutory  powers  on  the 
infant's  behalf.     {Es  McClmtocky  27  L.  R.  Ir.  462.) 

Tf  trustees  are  appointed  under  the  Act  for  the  purpose  of 
selling  an  infant's  lands,  the  estate  being  administered  by  the 
Court,  the  sales  may  be  directed  to  be  made  ont  of  Court.  {Rs 
Frir^y  Leighton  v.  Prire,  27  Ch.  D.  552.) 

The  Court  has  jurisdiction  to  appoint  persons  resident  abroad 
to  be  trustees  for  purposes  of  the  S.  L.  Acts  of  an  undivided 
share  of  land  in  England  to  which  an  infant  domiciled  abroad  is 
entitled,  and  to  permit  the  infant's  share  of  the  proceeds  of  the 
sale  of  the  land  to  be  remitted  to  them  for  investment  abroad. 
(Re  Simpsoriy  1897,  1  Ch.  256.) 

As  to  infant  married  wotaen,  see  note  on  s.  Qlypost. 

In  cases  of  partnership,  where  real  estate  belonging  to  the 
partnership  is  held  to  be  converted  in  equity  and  to  go  to  the 
next  of  kin  of  a  partner  dying  intestate  (as  to  which  see  Lindley 
on  Partnership,  bk.  iii.  ch.  5,  s.  1),  all  or  some  of  whom  are 
infants,  the  Court  has  jurisdiction,  while  the  property  remains  in 
fact  unconverted,  to  appoint  trustees  for  purposes  of  the  Act  so 
far  as  the  shares  of  infants  are  concerned.  {Re  Wells,  W.  N. 
1883,  p.  Ill,  31  W.  R.  764.) 

Sect.  eo.  60.  Where  a  tenant  for  life,  or  a  person  having 

Tenant  for  the  poweis  of  a  tenant  for  life  under  this  Act,  is  an 
life,  infant,  infant,  or  an  infant  would,  if  he  were  of  full  age, 
be  a  tenant  for  life,  or  have  the  powers  of  a  tenant 
for  life  under  this  Act,  the  powers  of  a  tenant  for  life 
under  this  Act  may  be  exercised  on  his  behalf  by 
the  trustees  of  the  settlement,  and  if  there  are  none, 
then. by  such  person  and  in  such  manner  as  the 
Court,  on  the  application  of  a  testamentary  or 
other  guardian  or  next  friend  of  the  infant,  either 
generally  or  in  a  particular  instance,  orders. 

As  to  consents  to  be  given  on  behalf  of  infants,  to  the  exercise 
of  powers  conferred  by  settlement  on  the  trustees,  see  note  on 
s.  2,  sub-s.  (5),  p.  203,  ante.     The  consent  of  the  testamentary 
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guardians  of  the  infant  is  not  required.    {Re  D,  of  Newcastle's  s.  L.  A.  1882, 
Estates,  24  Ch.  D.  129,  at  p.  142.)  Sect.  60. 

As  to  the  completion  of  contracts  where  the  "successor  in 
title"  of  the  person  contracting  is  an  infant,  see  note  on  s.  31, 
8uh-8.  (2),  at  p.  264,  ante. 

The  exercise  of  statutoiy  powers  should  be  expressed  to  be 
done  on  the  infant's  behalf ;  because  the  powers  remain  vested 
in  the  infant,  though,  by  virtue  of  this  section,  they  may  be 
exercised  by  the  trustees. 

In  Re  Greenville  Estate,  11  L.  R.  Ir.  138,  the  Court  refused 
to  appoint  the  uncle  of  an  infant  absolutely  entitled  to  an 
individual  share,  who  was  also  a  co-owner  with  the  infant,  to 
exercise  on  the  infant's  behalf  the  power  of  concurring  in  a  sale 
of  the  entirety.  An  independent  person,  not  a  relation,  was 
ultimately  appointed  ;  and  the  infant's  share  of  the  purchase- 
money  was  ordered  to  be  paid  into  Court. 

Trustees,  acting  in  the  place  of  an  infant  tenant  for  life,  who 
have  previously  obtained  from  the  Court  powers  under  the  Settled 
Estates  Act,  1877,  must  apply  by  petition  to  stay  the  operation 
of  the  order  before  exercising  the  powers  conferred  by  the  S.  L. 
Act.     {Re  Poole's  S.  E.,  32  W.  R.  956.) 

It  has  been  held  that  where  persons  have  been  appointed  under 
this  section  for  the  purpose  of  exercising  the  powers  of  an  infant 
tenant  for  life,  it  is  not  necessary  to  appoint  trustees  under  s.  38, 
p.  278,  ante,  for  the  purpose  of  receiving  the  notices  referred  to 
in  s.  45,  p.  284,  ante,  as  amended  by  the  S.  L.  Act,  1884,  s.  5, 
p.  317,  post.     (Re  Countess  of  Dudley,  35  Ch.  D.  338.) 

The  Court  has  jurisdiction  to  authorize  trustees  appointed  under 
this  section  to  sell  the  land  out  of  Court.  {Re  Price,  Leighton  v. 
Price,  27  Ch.  I).  552.) 

Trustees  acting  on  behalf  of  an  infant  tenant  in  tail  in  pos* 
session  under  this  section  may  prepare  and  approve  their  own 
schemes  of  improvements  during  the  minority.  {Re  Gret/s  Court 
Estate,  W.  N.  1901,  p.  60.) 

For  form  of  summons  applicable  to  this  section,  see  Appendix 
to  the  S.  L.  Act  Rules,  1882,  Form  XXII.  App.  I,,  post, 

61. — (1-)  The  foregoing  provisions  of  this  Act  do      seot.ei. 
not  apply  in  the  case  of  a  married  woman.  Married 

(2.)  Where  a  married  woman  who,  if  she  had  not  rbnffJteii. 
been  a  married  woman,  would  have  been  a  tenant 
for  life  or  would  have  had  the  powers  of  a  tenant 
for  life  under  the  foregoing  provisions  of  this  Act, 
is  entitled  for  her  separate  use,  or  is  entitled  under 
any  statute,  passed  or  to  be  passed,  for  her  separate 
property,  or  as  a  feme  sole,  then  she,  without  her 
husband,  shall  have  the  powers  of  a  tenant  for  life 
under  this  Act. 

(3.)    Where   she  is  entitled   otherwise  than   as 
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8.  L.  A.  1882,  aforesaid,  then  she  and  her  husband  together  shall 
_^!?^i^-  have  the  powers  of  a  tenant  for  life  under  this  Act. 

Married  women  who  are  absolutely  entitled,  subject  to  a 
restraint  on  anticipation,  are  not  tenants  for  life  under  the  Act 
by  reason  of  the  estate  by  the  curtesy  given  to  their  husbands  by 
the  general  law.  {Bates  v.  KestertoUy  1896,  1  Ch.  159.)  But 
where  land  is  limited  to  trustees  on  trust  for  a  married  woman 
for  her  life  for  her  separate  use  without  power  of  anticipation,  and 
after  her  death  to  such  uses  as  she  shall  by  will  appoint,  and  in 
default  to  the  use  of  herself  in  fee,  she  has  the  powers  of  a  tenant 
for  life  within  s.  58  (1)  (ix.).  {Re  Pocock  and  Prankerd's 
CmtracU  1896,  1  Ch.  802.) 

As  any  conveyance  made  by  a  married  woman  under  this  Act 
would  be  in  the  nature  of  the  exercise  of  a  statutory  power,  and 
would  not  be  a  conveyance  under  the  Fines  and  Recoveries  Act, 
it  is  conceived  that  separate  acknowledgment  is  not  necessary. 

(4.)  The  provisions  of  this  Act  referring  to  a 
tenant  for  life  and  a  settlement  and  settled  land 
shall  extend  to  the  married  woman  without  her 
husband,  or  to  her  and  her  husband  together,  as  the 
case  may  require,  and  to  the  instrument  under  which 
her  estate  or  interest  arises,  and  to  the  land  therein 
comprised. 

(5.)  The  married  woman  may  execute,  make,  and 
do  ail  deeds,  instruments,  and  things  necessary  or 
proper  for  giving  effect  to  the  provisions  of  this 
section. 

(6.)  A  restraint  on  anticipation  in  the  settlement 
shall  not  prevent  the  exercise  by  her  of  any  power 
under  this  Act. 

This  section  seems  not  to  include  the  case  of  an  infant  married 
woman.  Sect.  60,  p.  806,  ante^  is  undoubtedly  among  the  "  fore- 
going provisions,"  which  by  virtue  of  sub-s.  (1)  of  the  present 
section,  "  do  not  apply  "  to  her.  These  foregoing  provisions  are 
brought  back,  by  sud-ss.  (2)  and  (8)  of  the  present  section,  so  far 
as  they  confer  powers  upon  a  tenant  for  life  ;  but  s.  60  cannot  be 
brought  under  this  description.  It  will  be  necessary  to  hold  that 
s.  60  is  incorporated  by  sub-s.  (4)  of  the  present  section,  as  being 
a  "  provision  ....  referring  to  a  tenant  for  life,"  though  that 
construction  presents  considerable  difficulty.  In  cases  where  the 
powers  are  exerciseable  by  the  wife  and  husband  together,  the 
difficulty  may  perhaps  prove  to  be  insuperable.  Sect.  60  applies 
only  where  the  "  person  having  the  powers  of  a  tenant  for  life  is 
an  infant ; "  and  in  that  case  such  pjerson  is  constituted  by,  or 
composed  of,  the  wife  and  husband  jointly,  who  do  not  tc^ther 
constitute  or  compose  ''  an  infant." 
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62.  Where  a  tenant  for  life,  or  a  person  having  s.  l.  a.  i882, 
the  powers  of  a  tenant  for  life  under  this  Act,  is  a     ^^^^'  ^' 
lunatic,  so  found  by  inquisition,  the  committee  of  ^^'^y^**^^ 
his  estate  may,  in  his  name  and  on  his  behalf,  under  '  ^*  "°*  ^' 
an  order  of  the  Lord  Chancellor,  or  other  person 
intrusted  by  virtue  of  the  Queen's  Sign  Manual  with 
the  care  and  commitment  of  the  custody  of  the 
persons  and  estates  of  lunatics,  exercise  the  powers 
of  a  tenant  for  life  under  this  Act ;   and  the  order 
may  be  made  on  the  petition  of  any  person  in- 
terested in  the  settled  land,  or  of  the  committee  of 
the  estate. 

The  application  will  now  be  by  summons,  unless  the  judge 
otherwise  directs.  (Rules  in  Lunacy,  1892,  r.  20,  replacing  Rules 
in  Lunacy,  1890,  r.  16.) 

The  committee  of  a  lunatic  tenant  for  life  must  obtain  autho- 
rity from  the  Court  in  Lunacy  before  giving  notice  of  intention 
to  exercise  the  statutory  powere.  (Re  Ray's  S,  E.y  25  Ch.  D. 
464.)  He  may  give  covenants  for  title.  {Re  Ray,  1896,  1  Ch. 
468.) 

This  section  does  not  provide  for  the  case  of  a  lunatic  mamed 
woman,  who  is  not  entitled  either  to  her  separate  use  by  contract, 
or  as  2k  feme  sole  by  virtue  of  the  M.  W.  P.  Act,  1882  ;  or  for  the 
case  of  such  a  married  woman  having  a  lunatic  husband.  It  will 
probably  be  held  that  in  either  case  the  committee  may  act  on 
behalf  of  the  lunatic,  as  in  this  section  prescribed. 

If  the  lunatic  has  not  been  so  found  by  inquisition,  and  a  com- 
mittee appointed,  the  Court  has  no  jurisdiction  under  this  section 
to  authorize  the  exercise  of  the  power  of  sale  given  by  the 
Settled  Land  Acts.  {Re  Baggs,  1894,  2  Ch.  416  note.)  But  if 
under  8.  116,  sub-s.  (1),  (/^),  of  the  Lunacy  Act,  1890,  53  Vict. 
c.  5,  a  person  has  been  appointed  to  manage  settled  estates  on 
behalf  of  a  lunatic  tenant  for  life,  not  so  found  by  inquisition, 
the  Court  has  jurisdiction,  under  either  s.  120  or  s.  128  of  the 
fiame  Act,  to  authorize  such  person  to  exercise  a  power  of  sale 
vested  in  the  tenant  for  life  by  the  settlement.  {Re  X,  1894, 
2  Ch.  415.)  And  under  s.  120  {h)  the  Court  may  authorize  such 
person  to  exercise  the  power  of  leasing  given  to  the  tenant  for 
life  by  the  Settled  Land  Acts.     {Re  Salt,  1896,  1  Ch.  117.) 

It  appears  that,  under  s.  124  of  the  Lunacy  Regulation  A-ct, 
1853,  16  &  17  Vict.  c.  70,  now  repealed  by  the  Lunacy  Act,  1890, 
an  order  could  not  have  been  made  for  the  sale  of  a  lunatic's 
undivided  share  of  land  to  the  owner  of  the  other  shares.  (See 
Re  Weld,  28  Ch.  D.  514.)  But  such  an  order  can  be  made  under 
the  present  section.  {Re  GaitsJcell,  40  Ch.  D.  416  ;  where  the 
Court  refused  to  sanction  the  particular  contract  proposed,  for 
want  of  sufficient  information,  but  gave  leave  in  general  terms  to 
sell  to  the  co-owner.) 
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8.  L.  A.  1882, 
8eot  63. 

Provision  for 
case  of  trust 
to  sell  and  re- 
invest in  land. 
[The  section 
contains 
nothiufj  about 
trusts  to  re- 
invest in 
land.  ] 


XV. — Settlement  by  way  of  Trusts  for  Sale. 

63. — (1-)  Any  land,  or  any  estate  or  interest  in 
land,  which  under  or  by  virtue  of  any  deed,  will, 
or  agreement,  covenant  to  surrender,  copy  of  court 
roll.  Act  of  Parliament,  or  other  instrument  or  any 
number  of  instruments,  whether  made  or  passed 
before  or  after,  or  partly  before  and  partly  after, 
the  commencement  of  this  Act,  is  subject  to  a  trust 
or  direction  for  sale  of  that  land,  estate,  or  interest, 
and  for  the  application  or  disposal  of  the  money 
to  arise  from  the  sale,  or  the  income  of  that  money, 
or  the  income  of  the  land  until  sale,  or  any  part  of 
that  money  or  income,  for  the  benefit  of  any  person 
for  his  life,  or  any  other  limited  period,  or  for  the 
benefit  of  two  or  more  persons  concurrently  for  any 
limited  period,  and  whether  absolutely,  or  subject 
to  a  trust  for  accumulation  of  income  for  payment 
of  debts  or  other  purpose,  or  to  any  other  restriction, 
shall  be  deemed  to  be  settled  land,  and  the  instru- 
ment or  instruments  under  which  the  trust  arises 
shall  be  deemed  to  be  a  settlement ;  and  the  person 
for  the  time  being  beneficially  entitled  to  the  income 
of  the  land,  estate,  or  interest  aforesaid  until  sale, 
whether  absolutely  or  subject  as  aforesaid,  shall  be 
deemed  to  be  tenant  for  life  thereof ;  or  if  two  or 
more  persons  are  so  entitled  concurrently,  then 
those  persons  shall  be  deemed  to  constitute  together 
the  tenant  for  life  thereof ;  and  the  persons,  if  any, 
who  are  for  the  time  being  under  the  settlement 
trustees  for  sale  of  the  settled  land,  or  having  power 
of  consent  to,  or  approval  of,  or  control  over  the 
sale,  or  if  under  the  settlement  there  are  no  such 
trustees,  then  the  persons,  if  any,  for  the  time  being, 
who  are  by  the  settlement  declared  to  be  trustees 
thereof  for  purposes  of  this  Act  are  for  purposes  of 
this  Act  trustees  of  the  settlement. 


See  now  S.  L.  Act,  1884,  sects.  C,  7,  pp.  311),  320  et  seq.^posL  The 
practical  effect  of  that  enactment,  taken  in  connection  with  the 
present  section,  is  that  absolute  trusts  for  sale  can  be  executed 
by  trustees  in  the  same  manner  as  before  the  passing  of  S.  L.  Act, 
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1882  ;  but  the  tenant  for  life,  under  the  present  section,  may,  if  «.  L.  A.  1882, 
dissatisfied  with  the  action  of  the  trustees,  apply  to  the  Court  for       Sect.  68. 
leave  to  exercise  the  statutory  powers ;    after   which,  if   leave 
should  be  s^ranted,  the  powers  of  the  trustees  will  be  suspended, 
and  they  will  stand  only   in  the  position  of  trustees  of  the 
settlement  for  the  purposes  of  the  Act. 

In  order  that  land  under  this  section  may  be  settled  land,  the 
following  conditions  must  concur.     There  must  be — 

(1)  A  trust  or  direction  for  sale  ; 

(2)  And  for  the  application  of  the  sale  money, 

or,  of  the  income  of  such  money, 
or,  of  the  income  of  the  land  till  sale, 
or,  of  any  part  thereof  respectively  ; 

(3)  for  the  benefit  of  some  person  or  persons  for  life,  or  for 

any  other  limited  period. 

It  has  been  held  that  an  express  trust  for  sale  is  not  necessary, 
in  order  that  land  may  be  subject  to  a  trust  for  sale  within  the 
meaning  of  this  section,  and  that  an  implied  trust  for  sale,  arising 
upon  a  devise  on  trust  to  pay  debts,  is  sufficient.  {Re  McCurdifs 
S,  L\,  27  L.  R.  Ir.  395.)  But  the  trust  must  be  for  an  immediate 
sale  ;  therefore,  where  a  trust  for  sale  is  followed  by  a  proviso 
that  the  property  is  not  to  be  sold  until  the  expiration  of  a  certain 
period  or  the  happening  of  a  certain  event,  there  is  no  '*  trust  or 
direction  for  sale"  within  the  meaning  of  the  section.  {Re 
Norm's  S.  E.,  39  Ch.  D.  84.) 

If  an  estate  is  given  in  trust  for  sale,  and  to  maintain  infants 
out  of  the  income,  and  accumulate  the  residue  for  their  benefit, 
they  are  tenants  for  life  within  this  section.  {Re  Powell,  Allaway 
V.  Oakley^  W.  N.  1884,  p.  67.)  It  is  conceived  that,  in  this  case, 
the  learned  judge  must  have  supposed  the  gift  of  the  intermediate 
income  to  the  children  to  have  been  vested,  not  contingent  ; 
otherwise,  the  case  would  seem  to  have  been  overruled  by  Re 
Home's  S.  E.,  39  Ch.  D.  84. 

The  tenant  for  life  for  the  time  being  must  be  ascertained  only 
from  the  provisions  of  the  instrument  under  which  the  trust 
arises ;  and  if,  under  its  provisions,  there  is  no  person  for  the 
time  being  beneficially  entitled  to  the  income  of  the  land  until 
sale,  there  is  no  tenant  for  life.  The  trustees,  even  before  the 
enactment  of  the  Act  of  1884,  could  have  executed  such  a  trust 
for  sale  vested  in  them,  without  obtaining  any  consent  thereto. 
{Re  Earle  and  Wehstei^  U  Ch.  D.  144.)     • 

The  tenant  for  life  under  this  section,  is  not  the  person  who 
will  be  entitled  for  life  to  the  income  of  the  proceeds  of  sale,  but 
the  person  who  is  beneficially  entitled  to  the  income  of  the  land 
until  sale.  If  the  instrument  should  make  a  tenant  for  life  of  the 
income  of  the  proceeds  of  sale,  without  disposing  of  the  income  of 
the  land  until  sale,  there  is,  strictly  speaking,  no  tenant  for  life ;  but 
by  implication  the  person  entitled  to  the  income  of  the  proceeds 
of  real  estate  is  in  such  a  case  taken  to  be  entitled  to  the  income 
until  sale  (Hukheon  v.  Mannifigton,  1  Ves.  306,  at  p.  367  ; 
Casamajor  v.  Strode,  19  Ves.  note,  p.  390  ;  Re  Laimj,  L.  R.  1  Eq. 
416),  and  may  exercise  the  powers  of  a  tenant  for  life  under 
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8.  L.  A.  1882,  the  Act.  {Re  Searle,  Searle  v.  Bakery  1900,  2  Ch.  829.)  Even 
^^^-  ^-  if  there  is  no  power  to  postpone,  such  person  is  entitled  to  the 
whole  of  the  interim  rents,  though  they  exceed  the  income  deriv- 
able from  the  proceeds  of  sale,  if  there  has  been  no  undue  delay  in 
selling  and  no  depreciation  of  the  property.  {Hope  v.  cTHedouviUe, 
1893,  2  Ch.  361.) 

Before  the  coming  into  operation  of  S.  L.  Act,  1884,  s.  6, 
p.  319,  posU  it  would  seem  that  the  tenant  for  life  of  any  fraction 
of  the  intermediate  income  might  have  put  a  veto  upon  a  sale ; 
and,  in  such  cases,  there  would  have  been  no  jurisdiction  to 
order  a  partition  among  the  claimants  of  different  fractions, 
there  being  an  existing  trust  for  sale.  {Biggs  v.  Feacockj  22 
Ch.  D.  284.) 

It  would  also  seem  that,  during  such  time  as  a  trust  for 
accumulation  extends  to  the  whole  income,  there  is  no  tenant  for 
life  under  the  present  section,  there  being  no  person  who  is  **for 
the  time  being  beneficially  entitled "  to  anything.  This  seems  to 
follow,  by  parity  of  reasoning,  from  Be  Sirangways,  HickUy  v. 
Sirangways,  34  Ch.  D.  423  ;  cited  p.  304,  ante. 

A  purchaser  from  trustees,  who  is  aware  of  the  existence  of  a 
trust,  coming  within  the  present  section,  must  ascertain  that  no 
order,  giving  leave  to  the  tenant  for  life  to  exercise  the  statutory 
powers,  has  been  registered  as  a  /is  pendens  under  S.  L.  Act,  1884, 
8.  7,  sub-8.  (v.),  p.  322,  post,  in  order  that  he  may  obtain  the 
protection  afforded  by  sub-s.  (vi.)  thereof. 

Whenever  a  purchaser  has  reason  to  suspect  that  he  is  pur- 
chasing from  trustees,  he  should  inquire  whether  there  exists  any 
declaration  of  trust  affecting  the  property.  But  whether  a  pur- 
chaser, not  having  notice  aliunde  of  a  trust,  could  compel  an 
answer  to  such  inquiry,  is  doubtful.  The  mere  fact  that  vendors 
are  joint  tenants  will  not  of  itself,  in  the  absence  of  other  circum- 
stances, suifiee  to  affect  a  purchaser  with  constructive  notice  of  a 
trust.  (See  Harman  and  Uxbridge,  Jcc,  Railway,  24  Ch.  D.  720.) 
But  their  refusal  to  enter  into  covenants  for  title  might  perhaps 
be  held  to  amount  to  such  notice.  (See  Boursot  v.  Savage,  L.  fe. 
2  Eq.  184.) 

It  is  conceived  that  solicitors  ought  now  to  place  such  declara- 
tions of  trust  upon  the  Abstract  of  Title.  If  it  should  be  held 
that  purchasers  can  compel  an  answer  to  the  above-mentioned 
inquiry,  this  will  become  a  plain  duty. 

(2.)  In  every  such  case  the  provisions  of  this  Act 
referring  to  a  tenant  for  life,  and  to  a  settlement, 
and  to  settled  land,  shall  extend  to  the  person  or 
persons  aforesaid,  and  to  the  instrument  or  instru- 
ments under  which  his  or  their  estate  or  interest 
arises,  and  to  the  land  therein  comprised,  subject 
and  except  as  in  this  section  provided  (that  is  to 
say): 
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(i.)  Any  reference  in  this  Act  to  the  predecessors  s.  l.  a.  1882, 
or  successors  in  title  of  the  tenant  for  life, 


or  to  the  remaindermen,  or  reversioners 
or  other  persons  interested  in  the  settled 
land,  shall  be  deemed  to  refer  to  the  per- 
sons interested  in  succession  or  otherwise 
in  the  money  to  arise  from  sale  of  the 
land,  or  the  income  of  that  money,  or  the 
income  of  the  land,  until  sale  (as  the  case 
may  require), 
(ii.)  Capital  money  arising  under  this  Act  from 
the  settled  land  shall  not  be  applied  in  the 
purchase  of  land  unless  such  application  is 
authorized  by  the  settlement  in  the  case  of 
capital  money  arising  thereunder  from  sales 
or  other  dispositions  of  the  settled  land, 
but  may,  in  addition  to  any  other  mode  of 
application  authorized  by  this  Act,  be 
applied  in  any  mode  in  which  capital 
money  arising  under  the  settlement  from 
any  such  sale  or  other  disposition  is  appli- 
cable thereunder,  subject  to  any  consent 
required  or  direction  given  by  the  settle- 
ment with  respect  to  the  application  of 
trust  money  of  the  settlement. 

Money  paid  for  equality  of  partition  or  exchange  is,  in  eflfect, 
applied  in  the  purchase  of  land  ;  but  it  is  conceived  that  capital 
money  may  be  so  applied,  notwithstanding  this  sub-section,  where 
the  transaction  is  substantially  a  partition  or  exchange,  and  is  not 
intended  to  cloak  a  substantial  purchase. 

(iii.)  Capital  money  arising  under  this  Act  from 
the  settled  land  and  the  securities  in  which 
the  same  is  invested,  shall  not  for  any  pur- 
pose of  disposition,  transmission,  or  devo- 
lution, be  considered  as  land  unless  the 
same  would,  if  arising  under  the  settle- 
ment from  a  sale  or  disposition  of  the 
settled  land,  have  been  so  considered,  and 
the  same  shall  be  held  in  trust  for  and 
shall  go  to  the  same  persons  successively 
in  the  same  manner,  and  for  and  on  the 
same  estates,  interests,  and  trusts  as  the 
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^'s'^er^'  same  would  have  gone  and  been  held  if 

— — '- — '—  arising  under  the  settlement  from  a  sale  or 

disposition  of  the  settled  land,  and  the  in- 
come of  such  capital  money  and  securities 
shall  be  paid  or  applied  accordingly, 
(iv.)  Land  of  whatever  tenure  acquired  under  this 
Act  by  purchase,  or  in  exchange,  or  on 
partition,  shall  be  conveyed  to  and  vested 
in  the  trustees  of  the  settlement,  on  the 
trusts,  and  subject  to  the  powers  and  pro- 
visions which,  under  the  settlement  or  by 
reason  of  the  exercise  of  any  power  of 
appointment  or  charging  therein  contained, 
are  subsisting  with  respect  to  the  settled 
land,  or  would  be  so  subsisting  if  the  same 
had  not  been  sold,  or  as  near  thereto  as 
circumstances  permit,  but  so  as  not  to 
increase  or  multiply  charges  or  powers  of 
charging. 


XVI. — Repeals. 

Sect.  64.  64, — (!•)   The  enactments  described  in  tlw  schedule  to 

Repeal  of         tlits  Act  (ive  hereby  repecded. 

sXduie^*'  ''^  (2-)  The  repe(d  by  this  Act  of  any  enactment  shall  not 
affect  any  right  accrued  or  obligation  incurred  thereunder 
before  the  commencement  of  this  Act ;  nor  shall  the  same 
affect  the  validity  or  invalidity,  or  any  operation,  effect, 
or  consequence,  of  any  instmment  executed  or  made,  or  of 
anything  done  or  suffered,  or  of  any  order  made,  before 
the  commencement  of  this  Act;  nor  shall  the  same  affect 
any  action,  proceeding,  or  thing  then  pending  or  uncom- 
pleted ;  and  evei'y  such  action,  proceeding,  and  thing  may 
be  carried  on  and  completed  as  if  there  had  been  no  such 
repeal  in  this  Act. 

This  section  repeals  such  part  of  Lord  Cranworth's  Act  as  was 
not  repealed  by  Conv.  Act,  1881  ;  removes  certain  impediments 
to  the  exercise  of  the  powers  given  by  the  Improvement  of  Land 
Act,  1864,  for  the  purpose  of  borrowing  money  for  improve- 
ments ;  and  repeals  the  Settled  Estates  Act,  1877,  s.  17,  which  is 
superseded  by  s.  36  of  the  present  Act,  p.  273,  ante^  And  s.  64 
is  itself  now  repealed  by  the  Statute  Law  Ke vision  Act,  1898. 

\ 
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XVII. — ^Ireland. 

65'. — (!•)  In  the  application  of  this  Act  to  Ireland      s«c^-  ^• 
the  foregoing  provisions  shall  be  modified  as  in  this  Modifications 

..  *^         -J     1  respecting 

section  provided.  IreJaml. 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court 
of  Justice  in  Ireland. 

(3.)  All  matters  vrithin  the  jurisdiction  of  that 
Court  shall,  subject  to  the  Acts  regulating  that 
Court,  be  assigned  to  the  Chancery  Division  of  that 
Court;  but  General  Kules  under  this  Act  for 
Ireland  may  direct  that  those  matters  or  any  of 
them  be  assigned  to  the  Land  Judges  of  that 
Division. 

(4.)  Any  deed  inroUed  under  this  Act  shall  be 
inrolled  in  the  Record  and  Writ  OflSce  of  that 
Division. 

(5.)  General  Rules  for  purposes  of  this  Act  for 
Ireland  shall  be  deemed  Rules  of  Court  within  the 
Supreme  Court  of  Judicature  Act  (Ireland),  1877,  40&4ivict. 
and  may  be  made  accordingly  [,  at  any  time  after 
the  passing  of  this  Act,  to  take  effect  on  or  after 
the  commencement  of  this  Act]. 

The  words  in  square  brackets  are  repealed  by  the  Statute  Law 
Revision  Act,  1898. 


c.  57. 


(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall, 
in  addition  to  the  jurisdiction  possessed  by  them 
independently  of  this  Act,  have  and  exercise  the 
power  and  authority  exerciseable  by  the  Court  under 
this  Act,  in  all  proceedings  where  the  property,  the 
subject  of  the  proceedings,  does  not  exceed  in 
capital  value  five  hundred  pounds,  or  in  annual 
value  thirty  pounds. 

(7.)  The   provisions    of  Part  II.  of  the  County 
Officers  and  Courts  (Ireland)  Act,  1877,  relative  to  t^^^^^'^'''^ 
the  equitable  jurisdiction  of  the  Civil  Bill  Courts, 
shall  apply  to  the  jurisdiction  exerciseable  by  those 
Courts  under  this  Act. 

(8.)  Rules  and  Orders  for  purposes  of  this  Act,  as 
far  as  it  relates  to  the  Ci\il  Bill  Courts,  may  be 
made  [at  any  time  after  the  passing  of  this  Act,  to 


c.  56. 
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8.  L.  A.  1882,  take  eflfect  on  or  after  the  commencement  of  this 
?!^?^—  Act,]  in  manner  prescribed  by  section  seventy-nine 
of  the  County  Ofl&cers  and  Courts   (Ireland)  Act, 
1877. 

The  words  in  square  brackets  are  repealed  by  the  Statute  Law 
Revision  Act,  1898. 

(9.)  The  Commissioners  of  Public  Works  in  Ireland 
shall  be  substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a 
building  or  mining  lease  may  be  granted  shall  be 
not  exceeding  thirty-five  years. 


Section  64,  THE   SCHEDULE. 

Repeals. 

23  &  24  Vict.... An  Act  to  give  to  trustees, 
c.  145.                mortgagees,    and    others, 
in  part.           certain  powers  now  com- 
monly inserted  in  settle- 
ments,    mortgages,     and 
wills 


in  part;  namely,- 


Parts  I.  and  IV. 

(being  so  much  of  the  Act  as  is  not  repealed  by 
the  Conveyancing  and  Law  of  Property  Act, 
1881). 

27  &  28  Vict.... The   Improvement  of  Land).         .       ^     , 
c.  1 14.  Act,  1864.  }  m  part ;  namely,- 

in  part.  Sections  seventeen  and  eighteen  : 

Section  twenty-one,  from  "either  by  a  party" 
to  "  benefice)  or  "  (inclusive)  ;  and  from 
"or  if  the  landowner"  to  "minor  or 
minors "  (inclusive) ;  and  "  or  circum- 
stance "  (twice)  : 
Except  as  regards  Scotland. 

40  &  41  Vict.... The    Settled    Estates    Act,i.^_.        _, 

c.  18.  1877     *|mpart;  namely,— 

in  part.  Section  seventeen. 

The  Schedule  is  now  repealed  by  the  Statute  Law  Revision 
Act,  1898. 
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(47  &  48  Vict.  c.  18.) 

An  Act  to  amend  the  Settled  Land  Act,  1882. 

[3rd  July,  1884.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows  : 

1.  This  Act  may  be  cited  as  the  Settled  Land      sect.  i. 

Act,  1884.  Short  title. 

2.  The  expression  *Hhe  Act  of  1882"  used  in      sect.  2. 
this  Act  means  the  Settled  Land  Act,  1882.  interpreta- 

tion. 

3.  The  Act  of  1882  and  this  Act  are  to  be  read      sect.  3. 
and  construed  together  as  one  Act,  and  expressions  construction 
used  in  this  Act  are  to  have  the  same  meanings  as 
thoseattachedby  the  Act  of  1882  to  similar  expressions 

used  therein. 

4.  A  fine  received  on  the  grant  of  a  lease  under      sect.  4. 
any  power  conferred  by  the  Act  of  1882  is  to  be  fi°eona 
deemed  capital  money  arising  under  that  Act.  capital 

money. 

As  to  fines,  see  note  on  S.  L.  Act,  1882,  s.  7,  sub-s.  (2),  p.  217, 
ant£. 

5.— (1.)  The  notice  required  by  section  forty-five  Notfc?«nder 

of  the  Act  of  1882  of  intention  to  make  a  sale,  45&46Vicu 

exchange,  partition,  or  lease  may  be  notice  of  a  may!*a^to^a 

general  intention  in  that  behalf.  sale,'  ex- 

change,  par- 
See  note  on  S.  L.  Act,  1882,  s.  45,  p.  284,  ante.  tition,  or 

lease,  l)e 
general. 
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8.  L.  A.  1884,       As  to  leases  not  exceeding  twenty-one  years,  see  S.  L.  Act,  1890, 
Sect^      s.  7,  p.  330,jt?os/. 

There  seems  to  be  nothing  to  render  necessary  a  renewal  of  the 
notice,  upon  the  death  of  any,  or  all,  of  the  trustees  to  whom  the 
original  notice  was  given.  But  since  notice  to  trustees  is  in  general 
a  personal  notice  only  (see  Hallows  v.  Lloyd,  39  Ch.  D.  G86),  it 
would  be  more  proper,  and  more  safe,  for  the  tenant  for  life  to 
renew  the  notice  upon  every  appointment  of  a  new  trustee ;  and 
all  persons  dealing  with  the  tenant  for  life  ought  still,  as  formerly, 
to  ascertain  the  existence  of  trustees  for  the  purposes  of  the  Act, 
in  all  cases  in  which  notice  to  them  is  requisite  ;  though  they  are 
nob  concerned,  if  dealing  in  good  faith,  to  ascertain  that  the  notice 
has  in  fact  been  given. 

(2.)  The  tenant  for  life  is,  upon  request  by  a 
trustee  of  the  settlement,  to  furnish  to  him  such 
particulars  and  information  as  may  reasonably  be 
required  by  him  from  time  to  time  with  reference 
to  sales,  exchanges,  partitions,  or  leases  effected,  or 
in  progress,  or  immediately  intended. 

It  does  not  appear  what  would  be  the  consequence  if  the  tenant 
for  life  should  neglect  or  refuse  to  answer  the  trustee's  questions. 
There  seems  to  be  no  jurisdiction  in  the  Court  to  order  him  to 
answer  interrogatories  upon  oath  ;  and,  apparently,  the  only  remedy 
would  be  the  somewhat  violent  one  of  restraining  him  by  injunction 
from  exercising  any  of  his  statutory  powers. 

(3.)  Any  trustee,  by  writing  under  his  hand,  may 
waive  notice  either  in  any  particular  case,  or  gene- 
rally, and  may  accept  less  than  one  month's  notice. 

The  notice  may  be  waived  by  trustee,  even  after  a  final  con- 
tract has  been  entered  into  by  a  tenant  for  life  ;  and  even  though 
the  trustee  has  not  been  appointed  until  after  the  execution  of  the 
contract.  (Hatten  v.  Russell,  38  Ch.  D.  334.)  If  the  reasoning 
of  Kay,  J.,  in  that  case  may  be  relied  upon,  a  purchaser  is  not 
concerned  to  inquire,  whether  there  are  any  trustees  at  the  date 
of  the  contract,  but  only,  whether  there  are  any  at  the  date  of 
the  conveyance. 

It  does  not  appear  that  even  all  the  trustees  together  have  any 
authority  to  waive  the  notice  directed  by  s.  45,  sub-s.  (1),  of 
S.  L.  Act,  1882,  p.  284,  ante,  to  be  given  to  the  "  solicitor  for  the 
trustees."  This  conclusion  could  be  arrived  at  only  by  giving  to 
the  word  "  notice,'*  in  the  present  sub-section,  a  meaning  whieh 
would  enable  a  single  trustee  to  waive  the  giving  of  notice  to  all 
the  trustees.  Moreover,  the  notice  to  the  solicitor  seems  to  have 
been  intended  rather  for  the  protection  of  the  inheritance  than  for 
the  information  of  the  trustees. 
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(4.)  This  section  applies  to  a  notice  given  before,  s.  i.  a.  1884, 
as  well  as  to  a  notice  given  after,  the  passing  of  this  -^  ^®*^J^_ 
Act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency  of 
which  objection  has  been  taken  before  the  passing 
of  this  Act,  is  not  made  sufficient  by  virtue  of  this 
Act. 

6. — (1.)  In  the  case  of  a  settlement  within  the      sect.6. 
meaning  of  section  sixty-three  of  the  Act  of  1882,  ^^^^^^^ 
any  consent  not  required  by  the  terms  of  the  settle-  ufe.  °^" 
ment  is  not  by  force  of  anything  contained  in  that 
Act  to  be  deemed  necessary  to  enable  the  trustees 
of  the  settlement,  or  any  other  person,  to  execute 
any  of  the  trusts  or  powers  created  by  the  settlement. 

This  sub-section  practically  confirms,  and  extends  to  all  settle- 
ments made  by  way  of  trust  for  sale,  the  doctrine  laid  down  by 
Pearson,  J.,  in  Taylor  v.  Foncia,  2b  Ch.  1).  (>4G  ;  namely,  that  an 
absolute  trust  for  sale  may  be  exercised  without  the  consent  of 
the  statutory  tenant  for  life.  Since  in  that  case  the  sale  was 
conducted  under  an  order  of  the  Court,  which  had  been  made  in 
exercise  of  a  jurisdiction  which  in  no  way  depended  upon  s.  63  of 
8.  L.  Act,  1882,  there  could  be  no  doubt  about  the  power  of  the 
Court  to  supereede  all  questions  relating  to  consents  which  mii^ht 
be  necessary  to  sales  made  under  that  section.  The  above-stated 
rule  was,  therefore,  not  strictly  material  to  the  decision  in  that 
case.  In  Taylor  v.  Poncia,  the  trust  in  question  was  an  absolute 
trust.  This  sub-section  applies  also  to  discretionary  trusts  and 
powers,  provided  that  they  are  annexed  to  a  trust  for  sale. 

See  also  the  first  note  on  s.  7,  post, 

(2.)  In  the  case  of  every  other  settlement,  not 
within  the  meaning  of  section  sixty-three  of  the  Act 
of  1882,  where  two  or  more  persons  together  con- 
stitute the  tenant  for  life  for  the  purposes  of  that 
Act,  then,  notwithstanding  anything  contained  in 
sub-section  (2)  of  section  fifty-six  of  that  Act,  requir- 
ing the  consent  of  all  those  persons,  the  consent  of 
one  only  of  those  persons  is  by  force  of  that  section 
to  be  deemed  necessary  to  the  exercise  by  the 
trustees  of  the  settlement,  or  by  any  other  person, 
of  any  power  conferred  by  the  settlement  exerciseable 
for  any  purpose  provided  for  in  that  Act. 

In  the  case  of  ordinary  settlements,  where  the  tenant  for  life 
happens  to  consist  of  more  than  one  person,  powers  given  to 
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8.  L.  A.  1884, 
Sect.  6. 


trustees  can  be  exercised  more  easily  under  this  sub-section  than 
under  the  provisions  of  S.  L.  Act,  1882. 

A  question  may,  perhaps,  arise  as  to  the  proper  form  of  the 
covenants  for  title  in  conveyances  made  under  this  sub-section, 
where  only  one  out  of  several  tenants  for  life  has  consented.  It 
is  the  practice  for  tenants  for  life,  whether  legal  or  equitable, 
whose  consent  is  necessary  to  a  sale,  to  covenant  for  title ;  as  to 
which,  see  Re  London  Bridge  Act,  13  Sim.  176  ;  Earl  PouUit  v. 
Hood,  L.  R.  5  Eq.  115  ;  Re  Sawyer  and  Baring,  W.  N.  1884, 
p.  192,  33  W.  R.  26. 


(3.)  This  section  applies  to  dealings  before,  as 
well  as  after,  the  passing  of  this  Act. 


Sect.  7. 

Powers  given 
by  8.  63  to  be 
exercised  only 
with  leave  of 
the  Court. 


7.  With  respect  to  the  powers  conferred  by 
section  sixty-three  of  the  Act  of  1882,  the  following 
provisions  are  to  have  effect : — 

The  effect  of  this  section  in  conjunction  with  s.  6,  sub-s.  (1), 
supra,  is  to  remove  several  objections  to  the  practical  working  of 
s.  63  of  the  Act  of  1882,  p.  310,  ante. 

(1.)  A  sale  can  now  be  effected  under  a  trust  for  sale,  without 
putting  the  trusts  of  the  purchase-money  upon  the  title 
to  the  lands. 
(2.)  In  cases  where  the  statutory  tenant  for  life  has  obtained 
an  order  authorizing  him  to  exercise  the  statutory 
powers,  the  order  alone  is  put  upon  the  title.  The 
effect  of  sub-s.  (ix.),  infra,  seems  to  be  to  make  the 
order  conclusive  evidence  as  to  his  title  to  exercise 
the  powers. 


(i.)  Those  powers  are  not  to  be  exercised  with- 
out the  leave  of  the  Court. 

By  reason  of  this  restriction,  it  appears  to  have  been  held  in 
Ireland,  in  a  case  where  a  tenant,  holding  under  a  lease  granted 
by  a  tenant  for  life  under  a  settlement  of  this  kind,  which  lease 
was  in  excess  of  the  statutorjr  power,  took  proceedings,  against 
the  wish  of  the  trustees,  but  with  the  assent  of  the  tenant  for  life, 
for  the  redemption  of  his  holding  under  the  Redemption  of  Rent 
(Ireland)  Act,  1891 :  that  the  defect  in  the  lease  could  not  be  cured 
by  a  sale  made  by  the  tenant  for  life  under  the  statutory  powers. 
{Oyles  and  Beaumng,  1895,  2  Ir.  R.  325.) 

(ii.)  The  Court  may  by  order,  in  any  case  in 
which  it  thinks  fit,  give  leave  to  exercise 
all  or  any  of  those  powers,  and  the  order 


Digitized  by 


Google 


THE  SETTLED  LAND  ACT,  1884.  821 

is  to  name  the  person  or  persons  to  whom  s.  i.  a.  i884. 


leave  is  given. 

It  would  appear  that  leave  can  be  given  only  to  the  person  or 
persons  who,  under  s.  63  of  S.  L.  Act,  1882,  could  have  exercised 
the  powers  as  tenant  for  life.  This  present  section  does  not  deal 
with  the  statutory  powers  in  general,  but  only  with  the  powers 
conferred  by  s.  68  of  the  former  Act.  It  does  not  clearly  appear 
whether  leave  could  be  given  to  one,  or  less  than  the  whole,  of  the 
persons  constituting  such  tenant  for  life,  when  they  are  more  than 
one.  The  language  of  sub-s.  (vii.),  «w/m,  would  suggest  that 
leave  can  be  given  only  to  the  whole. 

It  is  clear,  from  sub-s.  (vii.),  infra^  that  no  order  can  be  made, 
except  upon  the  application  of  all  the  persons  constituting  the 
tenant  for  life  ;  though,  by  sub-s.  (viii.),  when  an  order  has  once 
been  made,  it  may  be  varied  or  rescinded  upon  the  application  of 
any  person  interested.  Such  applications  might  become  necessary, 
if  one  of  two  tenants  in  common,  having  leave  to  exercise  ihe 
powers,  should  become  lunatic ;  or  if  it  is  found  that  the  statutory 
powers  are  being  improperly  exercised. 

For  remarks  upon  the  principles  by  whicH  the  Court  is  guided 
in  granting  leave,  see  Re  Harding's  Estate^  1891,  1  Ch.  60  ;  Re 
BagoVs  Setimt,  Bagot  v.  Kittoe,  1894,  1  Ch.  177.  The  Court  will 
not  grant  leave  to  make  a  building  lease  partly  in  consideration 
of  improvements  and  repairs  of  a  trivial  nature,  such  as  might 
reasonably  be  executed  by  a  tenant  for  life  at  his  own  expense. 
{Re  DanieU's  8.  E.,  1894,  3  Ch.  503.) 

(iii.)  The  Court  may  from  time  to  time  rescind, 
or  vary,  any  order  made  under  this  sec- 
tion, or  may  make  any  new  or  further 
order. 

(iv.)  So  long  as  an  order  under  this  section  is  in 
force,  neither  the  trustees  of  the  settlement, 
nor  any  person  other  than  a  person  having 
the  leave,  shall  execute  any  trust  or  power 
created  by  the  settlement,  for  any  purpose 
for  which  leave  is  by  the  order  given,  to 
exercise  a  power  conferred  by  the  Act  of 
1882. 

After  any  such  order  has  been  made,  but  before  its  registra- 
tion as  a  /w  pendens,  any  exercise  by  the  trustees  of  any  power 
atfected  by  the  order  seems  to  be  improper  but  not  invalid  ;  see 
sub-s.  (iv.),  infra. 

It  is  submitted  that  such  order  ought  to  be  expressed  to  be  subject 
to  any  contract  previously  made  by  the  trustees,  which  is  known  to 
exist.  It  is,  however,  conceived  that,  if  any  such  contract  should 
be  passed  over  in  silence,  the  order  would  not  prevent  it  from 
being  carried  into  effect. 


Beet.  7. 
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s.  L.  A.  1884,       (v.)  An  order  under  this  section  may  be  registered 

?!?^!: —      .  and  re-registered,  as  a  lis  pendens,  against 

the  trustees  of  the  settlement  named  in  the 
order,  describing  them  on  the  register  as 
"  Trustees  for  the  purposes  of  the  Settled 
Land  Act,  1882." 

A  purchaser,  &c.,  dealing  with  a  person  having  leave  to  exercise 
the  powers,  should  require  the  order  to  be  duly  registered,  before 
completion  of  the  transaction,  if  this  has  not  already  been  done. 

(vi.)  Any  person  dealing  with  the  trustees  from 
time  to  time,  or  with  any  other  person 
acting  under  the  trusts  or  powers  of  the 
settlement,  is  not  to  be  affected  by  an 
order  under  this  section,  unless  and  until 
the  order  is  duly  registered,  and  when 
necessary  re-registered  as  a  lis  pendens. 

This  implies  that  registration  under  this  section  shall  be  notice 
to  all  the  world  of  the  contents  of  the  order  ;  but  that,  so  long  as 
no  order  is  registered,  all  pereons  may  safely  deal  with  the 
trustees  for  sale.  On  the  registration  of  lis  pendens,  see  2  &  8 
Vict.  c.  11,  s.  7  ;  and  on  satisfiiclion  or  vacation  thereof,  23  &  24 
Vict.  c.  115,  s.  2  ;  30  &  31  Vict.  c.  47,  s.  2.  The  doctrine  of  lis 
pendens  does  not,  properly  speaking,  depend  upon  notice,  but  upon 
the  nature  of  judgments  and  decrees  ;  and  registration  gave  them 
no  greater  validity  than  they  had  before,  but  only  imposed  restric- 
tions or  conditions,  subject  to  which  they  might  have  effect.  The 
doctrine  applies  only  to  actions  relating  to  land.  {Wigram  v. 
Buckley,  1894,  3  Ch.  483). 

(vii.)  An  application  to  the  Court  under  this  sec- 
tion may  be  made  by  the  tenant  for  life, 
or  by  the  persons  who  together  constitute 
the  tenant  for  life,  within  the  meaning  of 
section  sixty-three  of  the  Act  of  1882. 

(viii.)  An  application  to  rescind  or  vary  an  order, 
or  to  make  any  new  or  further  order  under 
this  section,  may  be  made  also  by  the 
trustees  of  the  settlement,  or  by  any 
person  beneficially  interested  under  the 
settlement. 

(ix.)  The  person  or  persons  to  whom  leave  is 
given  by  an  order  under  this  section,  shall 
be  deemed  the  proper  person  or  persons  to 
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exercise  the  powers  conferred  by  section  s.  l.  a.  i8M, 
sixty-three  of  the  Act  of  1882,  and  shall      ^'^  ^- 
have,    and    may    exercise    those    powers 
accordingly. 

It  is  conceived  that  the  effect  of  this  sub-section  is  only  to 
relieve  persons  dealing  with  a  tenant  for  life,  who  has  obtained 
an  order,  from  inquiring  into  his  title,  not  to  authorize  the  Court 
to  give  leave  to  any  person  other  than  the  person  or  persons 
specified  in  s,  63  of  S.  L.  Act,  1882,  p.  310,  ante,  to  exercise  the 
statutory  powera.  That  is  to  say,  the  adjudication  of  the  Court 
upon  his  title  under  the  settlement  is  conclusive,  in  this  respect, 
and  the  Court  is  bound  to  adjudicate  upon  such  title. 

(x.)  This  section  is  not  to  affect  any  dealing  which 
has  taken  place  before  the  passing  of  this 
Act,  under  any  trust  or  power  to  which 
this  section  applies. 

8.  For  the  purposes  of  the  Act  of    1882    the      sect.s, 
estate  of  a  tenant  by  the  curtesy  is  to  be  deemed  ourtesytobe 
an  estate  arising  under  a  settlement  made  by  his  ariw  under 

■m|n^  settlement. 

The  "title  of  proceeding's"  given  in  Form  I.  in  the  Appendix 
to  the  Settled  tand  Act  Rules,  1882,  at  p.  506,  post,  may  be 
adapted  to  cases  arising  under  this  section,  as  follows  : — 

In  the  Matter  of  certain  lands  known  as  ,  situate  at 

,  in  the  county  of  ,  being  a  settled  estate 

within  the  meaning  of  the  Settled  Land  Act,  1884,  s.  8, 
by  reason  of  the  death,  on  the  day  of  ♦  IB    > 

of  A.  B.,  late  the  wife  of  C.  D.,  of  ,  leaving  the 

said  C.  I),  tenant  by  the  curtesy  of  the  said  lands. 

And  in  the  Matter  of  the  Settled  Land  Acts,  1882  to  1890. 

This  section  removes  certain  difficulties  arising  on  s.  58, 
sub-s.  (1),  (viii.),  of  S.  L.  Act,  1882,  at  p.  304:,  ante.  Under  the 
latter  section,  since  tenancy  by  the  curtesy  arises  by  the  common 
law  or  special  custom,  there  is,  strictly  speaking,  no  "instrument" 
within  the  meaning  of  s.  58,  sub-s.  (2)  of  the  same  Act.  (See 
Be  Pococh  and  Prdnkerd's  Contract,  1896,  1  Ch.  p.  306.)  Some 
ambiguity  seems  to  remain,  by  reason  of  the  omission  to  state 
either  (1)  the  time  at  which  the  settlement  shall  be  deemed  to 
have  been  made  by  the  wife  ;  or  (2)  what  estate  or  estates  shall  be 
deemed  to  be  comprised  in  it. 

(1)  The  estate  of  tenant  by  the  curtesy  does  not,  for  all  pur- 
poses, commence  with  the  death  of  the  wife,  but,  for  some  purposes, 
with  the  birth  of  issue  inheritable,  after  which  event  the  husband 
alone  was  entitled  to  the  homage  of  the  tenants  of  his  wife's 
manor.    (Co.  Litt,  67  a.)    Lord  Coke  also  cites  the  decision  in 

y2 
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s.  L.  A.  1884,  29  Edw.  8,  that  a  tenant  by  the  curtesy  cannot  claim  by  devise 
Sect.  8.  and  waive  his  tenancy  by  the  curtesy,  "  because,  saith  the  booke, 
the  freehold  commenced  in  him  be/ore  the  devise  for  terme  of  his 
life.  (Co.  Litt.  30  a.)  It  is  probable  that,  for  the  purposes  of 
the  present  enactment,  the  tenancy  will  be  held  to  commence  at 
the  wife's  death,  and  that  the  settlement  will  be  deemed  to  have 
been  then  made. 

(2)  The  only  estate  which  is,  by  the  enactment,  expressed  to  be 
comprised  in  the  supposed  settlement,  is  the  estate  of  the  tenant 
by  the  curtesy  himself.  It  will  probably  be  held  that  assurances 
made  by  the  tenant  by  the  curtesy,  in  exercise  of  the  statutory 
powers,  may  extend  over  such  estate  as  descends  from  the  wife  to- 
her  heir.  This  seems  to  have  been  assumed  in  Mogridge  v.  Clapp^ 
1892,  3  Ch.  382. 
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THE 

SETTLED  LAND  ACTS  (AMENDMENT) 
ACT,  188T. 


(50  &  51  Vict.  c.  30.) 

An  Act  to  amend  the  Settled  Land  Act  (1882). 

[23rd  August,  1887.] 

Whereas  by  the  twenty-first  section  of  the  Settled  45  &  46  Vict 
Land  Act,  1882  (in  this  Act  referred  to  as  the  Act  *^  ^^' 
of  1882),  it  is  provided  that  capital  money  arising 
under  that  Act  may  be  applied  in  payment  for  any 
improvement  by  that  Act  authorized  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  the 
Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1,  Where  any  improvement  of  a  kind  authorized      seet.i. 
by  the  Act  of  1882  has  been  or  may  be  made  either  ^^^^"""^r^lhe 
before  or  after  the  passing  of  this  Act,  and  a  rent-  souiedLand^ 
charge,  whether  temporary  or  perpetual,  has  been  ^^>  ^^^2- 
or  may  be  created  in  pursuance  of  any  Act  of  Par- 
liament, with  the  object  of  paying  off  any  moneys 
a.dvanced  for  the  purpose  of  defraying  the  expenses 
of  such  improvement,  any  capital  money  expended 
in  redeeming  such  rentcharge,  or  otherwise  providing 
for  the  payment  thereof,  shall  be  deemed  to  be  ap- 
plied in  payment  for  an  improvement  authorized  by 
the  Act  of  1882. 

See  also  S.  L.  Act,  1890,  s.  15,  p.  SSQy  post. 
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S.  L.  A.  1887, 
Seet.  1. 


It  has  been  held  that,  in  applying  capital  money  in  discharge 
of  periodical  payments  charged  upon  land  under  a  drainage 
scheme,  the  whole  amount  of  each  periodical  payment  cannot  be 
discharged  out  of  capital,  but  that  an  apportionment  must  be 
made  to  ascertain  what  part  of  each  such  payment  is  attributable 
to  interest  and  what  part  to  capital,  and  that  only  the  latter  can 
be  paid  out  of  capital  money.  (Re  Ld,  Sudeley^s  S.  E,^  87  Ch.  D. 
128.)  But  it  is  to  be  noted  that  in  this  case  the  tenant  for  life 
practically  waived  his  right,  if  any,  to  payment  of  the  whole  of 
the  instalments  out  of  capital ;  and  the  decision  was  disapproved 
by  the  C.  A.  in  Re  Ld,  Egmonfs  S.  K,  45  Ch.  D.  895.  The  last- 
mentioned  case  also  decided  that  capital  moneys  might  be  applied 
in  redeeming  such  terminable  rentcharges,  and  that  a  reasonable 
bonus  might  be  paid  as  an  inducement  to  consent  to  the  redemption. 
But  money  paid  by  a  tenant  for  life  merely  for  the  purpose  of 
obtaining  a  reduction  of  the  interest  cannot  be  repaid  out  of 
capital  money.    (Re  Vemey's  S.  E.,  1898,  1  Ch.  508.) 

The  tenant  for  life  cannot  claim  to  be  reimbursed  for  past 
payments  made  by  him.  (Re  Howard's  S.  E.,  1892,  2  Ch.  238  ; 
Re  DalisorCs  S.  E.,  1892,  8  Ch.  522.) 

Future  instalments  may  be  provided  for,  although  a  part  of  the 
lands  has  been  sold.    (Re  Howard's  8,  E.,  supra.) 

This  section  applies  only  to  improvements  within  the  meaning 
of  S.  L.  Act,  1882,  s.  25.   (Re  Newton's  S.  E,  W.  N.  1890,  p.  24.) 

It  would  seem  that  an  order  cannot  be  made  under  this  section 
directing  the  application  of  capital  moneys  not  yet  accrued.  (Re 
Marq.  of  BrwtoVs  S.  E.,  1898,  3  Ch.  161.) 


Seet.  2. 

Sect.  28  of 
Settled  Land 
Act,  1882,  to 
apply  to  im- 
provements 
within  pre- 
ceding 
section. 


2.  Any  improvement  in  payment  for  which 
capital  money  is  applied  or  deemed  to  be  applied 
under  the  provisions  of  the  preceding  section  shall 
be  deemed  to  be  an  improvement  within  the  mean- 
ing  of  section  twenty-eight  of  the  Act  of  1882,  and 
the  provisions  of  such  last-mentioned  section  shall, 
so  far  as  applicable,  be  deemed  to  apply  to  such 
improvement. 

See  S.  L.  Act,  1882,  s.  28,  p.  258,  ante. 


Sects.  3.  This  Act  shall  be  construed  as  one  with  the 

Short  title.       Settled  Land  Act,  1882,  and  the  Settled  Land  Act^ 

1884,  and  may  be  cited  together  with  those  Acts  as 

the  Settled  Land  Acts,  1882  to  1887,  and  separately 

as  the  Settled  Land  Acts  (Amendment)  Act,  1887. 
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THE  SETTLED  LAND  ACT,   1889. 


(52  &  53  Vict.  c.  36.) 

An  Act  to  amend  the  Settled  Land  Actj  1882. 

[12th  August,  1889.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Conmions,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  shall  be  construed  as  one  with  the      sect.!. 
Settled  Land  Acts,  1882  to  1887,  and  may  be  cited  constructioD 
together  with  those  Acts  as  the  Settled  Land  Acts,  tufe.*^^*^ 
1882  to  1889,  and  separately  as  the  Settled  Land 

Act,  1889. 

2.  Any  building  lease,  and   any  agreement  for      sect.  2. 
granting  building  leases,   under  the  Settled  Land  ^^^^f  j^ 
Act,  1882,  may  contain  an  option,  to  be  exercised  buuding^  ^^ 
at  any  time  within  an  agreed  number  of  years  not  ^*^*^- 
exceeding  ten,  for  the  lessee  to  purchase  the  land  cfss.^^^*^** 
leased  at  a  price  fixed  at  the  time  of  the  making  of 

tHie  lease  or  agreement  for  the  lease,  such  price  to  be 
the  best  which  having  regard  to  the  rent  reserved 
can  reasonably  be  obtained,  and  to  be  either  a  fixed 
sum  of  money  or  such  a  sum  of  money  as  shall  be 
equal  to  a  stated  number  of  years  purchase  of  the 
highest  rent  reserved  by  the  lease  or  agreement. 

3.  Such  price  when  received  shall  for  all  purposes      sect  8. 
be  capital  money  arising  under  the  Settled  Land  Pncetobe 

Act,  loo2.  money. 

See  S.  L.  Act,  1882,  s.  8,  and  notes  thereon,  p.  218,  ante. 
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THE  SETTLED  UND  ACT,   1890. 


Seot.l. 
Short  title. 


:Beet2. 

Acts  to  be 
construed 
together. 


Sect.  8. 

Interpreta- 
tion. 


Sect.  4. 
Instrument 
in  considera- 
tion of  mar- 
riage,  &c.  to 
be  part  of  the 
settlement. 


(53  &  54  Vict.  c.  69.) 

An  Act  to  amend  the  Settled  Land  Acts^  1882  to  1889. 

[18th  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 


Preliminary. 

1.  This  Act  may  be  cited  as  the  Settled 
Act,  1890. 


Land 


2,  The  Settled  Land  Acts,  1882  to  1889,  and  this 
Act  are  to  be  read  and  construed  together  as  one 
Act,  and  may  be  cited  as  the  Settled  Land  Acts, 
1882  to  1890. 

3.  Expressions  used  in  this  Act  are  to  have  the 
same  meanings  as  those  attached  by  the  Settled 
Land  Acts,  1882  to  1889,  to  similar  expressions  used 
therein.  * 

Definitions. 

4. — (1.)  Every  instrument  whereby  a  tenant  for 
life,  in  consideration  of  marriage  or  as  part  or  by 
way  of  any  family  arrangement,  not  being  a  security 
for  payment  of  money  advanced,  makes  an  assign- 
ment of  or  creates  a  charge  upon  his  estate  or 
interest  under  the  settlement  is  to  be  deemed  one  of 
the  instruments  creating  the  settlement,  and  not  an 
instrument  vesting  in   any    person  any  right    as 
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assignee  for  value  within  the  meaning  or  operation  s.  l.  a.  1890, 
of  section  fifty  of  the  Act  of  1882.  ^^^'^- 

(2.)  This  section  is  to  apply  and  have  effect  with  ^^g^^^^''^^ 
respect  to  every  disposition  before  as  well  as  after 
the  passing  of  this  Act,  unless  inconsistent  with  the 
nature  or  terms  of  the  disposition. 

See  S.  L.  Act,  1882,  s.  20,  and  notes  thereon,  p.  238,  ante. 

The  claims  of  a  person  having  such  a  charge  cannot  be  investi- 
gated upon  a  summons  taken  out  under  S.  L.  Act,  1882.  {Re 
AUeshury  S.  E.,  W.  N.  1893,  p.  140  ;  42  W.  R.  45.) 

It  was  held  by  North,  3. y  in  Re  TibhiVs  8.  E.,  1897,  2  Cli.  149, 
relying  upon  Re  Meade's  S.  E.^  1897, 1  Ir.  Rep.  121,  that,  inasmuch 
as  the  instruments  referred  to  in  s.  4  are  to  be  reckoned  among  the 
instruments  creating  the  settlement,  therefore  it  is  necessary,  when 
trustees  of  the  settlement  for  purposes  of  the  Acts  are  appointed 
by  the  Court,  that  the  appointment  shall  be  expressed  to  extend  to 
these  instruments.  But  this  does  not  preclude  the  tenant  for  life 
under  the  settlement  from  selling  without  having  obtained  the 
ooncurrence  of  the  trustees  of  these  instruments.  {Re  Keck  and 
HarVs  Contract,  1898,  1  Ch.  617.)  Sect.  4  is  not  to  be  read  as 
providing  that  an  assignment  made  by  a  tenant  for  life  in  con- 
sideration of  marriage  or  by  way  of  family  arrangement  is  to  be 
deemed  one  of  the  instruments  creating  the  settlement  for  all  the 
purposes  of  the  Act ;  it  is  limited  to  the  purpose  of  excluding  the 
operation  of  s.  50  of  the  Act  of  1882  altogether.  {Re  Du  Cane 
<ind  NettlefoWe  Contract,  1898,  2  Ch.  96  ;  approved  in  Re  Mundy 
and  Roper's  Contract^  1899,  1  Ch.  275.)  The  correctness  of  the 
decision  in  Re  TibhiVs  S,  E.  must  therefore  be  doubted. 

A  jointure  deed  executed  by  a  tenant  for  life  under  a  power 
does  not  create  a  charge  on  his  estate  under  s.  4.  {Re  Keck  and 
HarVs  Contract,  1898,  1  Ch.  617.) 

Exchanges. 

5.  On  an  exchange  or  partition  any  easement,      ^*«**- 
right,  or  privilege  of  any  kind  may  be  reserved  or  ^^'ente^on 
may  be  granted  over  or  in  relation  to  the  settled  exchange  or 
land  or  any  part  thereof,  or  other  land  or  an  ease-  p*'^^*^^"- 
ment,  right,  or  privilege  of  any  kind  may  be  given 
or  taken  in  exchange  or  on  partition  for  land  or  for 
any  other  easement,  right,  or  privilege  of  any  kind. 

This  enactment  seems  to  contemplate  any  of  the  four  following 
ihings  on  occasion  of  an  exchange  or  partition  : — 

1.  Reserving  an  easement  to  be  enjoyed  over  land  passing 

out  of  the  settlement ; 

2.  Granting  an  easement  to  be  enjoyed  over  land  remaining 

in  the  settlement ; 
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8.  L.  A.  1890, 
8ect.  6. 


S6et.6. 

Power  to 
complete  pre- 
decessor's 
contract. 


860t.7. 

Provision  as 
to  leases  for 
twenty-one 
years. 


45  k  46  Vict. 
c88. 


8eot.  8. 

Provision  as 
to  mining 
leases. 


3.  Giving  part  of  the  settled  land  in  exchange  for  an  easement 

over  other  land  ; 

4.  Granting  an  easement  over  the  settled  land  in  exchange 

for  land  to  be  brought  into  the  settlement. 

The  result  seems  on  the  whole  to  be  that,  on  an  exchange  or 
partition,  an  easement  may  be  either  given  or  accepted,  in  lieu 
either  of  money  or  land,  for  securing  equality  of  exchange  or 
partition. 

Completion  of  Contracts. 

6.  A  tenant  for  life  may  make  any  conveyance 
which  is  necessary  or  proper  for  giving  effect  to  a 
contract  entered  into  by  a  predecessor  in  title,  and 
which  if  made  by  such  predecessor  would  have  been 
valid  as  against  his  successors  in  title. 

See  S.  L.  Act,  1882,  s.  31,  p.  262,  ante. 

Leases. 

7.  A  lease  for  a  term  not  exceeding  twenty-one 
years  at  the  best  rent  that  can  be  reasonably 
obtained  without  fine,  and  whereby  the  lessee  is  not 
exempted  from  punishment  for  waste,  may  be  made 
by  a  tenant  for  life — 

(i.)  Without  any  notice  of  an  intention  to  make 
the  same  having  been  given  under  section 
forty-five  of  the  Act  of  1882  ;  and 
See  p.  284,  ante. 

(ii.)  Notwithstanding  that  there  are  no  trustees 
of  the  settlement  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890  ;  and 

(iii.)  By  any  vmting  under  hand  only  containing 
an  agreement  instead  of  a  covenant  by  the 
lessee  for  payment  of  rent  in  cases  where 
the  term  does  not  extend  beyond  three 
years  from  the  date  of  the  writing. 

8.  In  a  mining  lease — 

(i.)  The  rent  may  be  made  to  vary  according  to 
the  price  of  the  minerals  or  substances 
gotten,  or  any  of  them  : 

(ii.)  Such  price  may  be  the  saleable  value,  or  the 
price  or  value  appearing  in  any  trade  or 
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market  or  other  price  list  or  return  from  s.  l.  a.  isso, 
time  to  time,  or  may  be  the  marketable  ^^®®*:^i-_ 
value  as  ascertained  in  any  manner  pre- 
scribed by  the  lease  (including  a  reference 
to  arbitration),  or  may  be  an  average  of 
any  such  prices  or  values  taken  during  a 
specified  period. 
See  S.  L.  Act,  1882,  s.  9,  p.  220,  ante. 

9.  Where,  on  a  grant  for  building  purposes  by  a      sect.  9. 
tenant  for  life,  the  land  is  expressed  to  be  conveyed  Power  to 
in  fee  simple  with  or  subject  to  a  reservation  there-  ^a^i^e  onT*" 
out  of  a  perpetual  rent  or  rentcharge,  the  reserva-  grant  in  fee 
tion   shall  operate   to   create   a  rentcharge  in   fee  ^*™^^' 
simple  issuing  out  of  the  land  conveyed,  and  having 
incidental    thereto    all    powers  and   remedies    for 
recovery  thereof  conferred   by  section  forty-four  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  44&45Vict. 
and  the  rentcharge  so  created  shall  go  and  remain  ^;  124,  I^ 
to  the  uses  on  the  trusts  and  subject  to  the  powers  and^wteon 
and  provisions  which,  immediately  before  the  con-  *^"*'  ^^"^'^ 
veyance,  were  subsisting  with  respect  to  the  land 
out  of  which  it  is  reserved. 


Mansion  and  Park. 

10. — (1.)  From  and  after  the  passing  of  this  Act      8^t.io. 
section  fifteen  of  the  Act  of  1882,  relating  to  the  ^f,*^^^^'*^" 
sale  or  leasing  of  the  principal  mansion  house,  shall  mansion. 
be  and  the  same  is  hereby  repealed. 

(2.)  Notwithstanding  anything  contained  in  the  [This  replaces 
Act  of  1882,  the  principal  mansion  house  (if  any)  ^g^-  -^^^^  -. 
on  any  settled  land,  and  the  pleasure  grounds  and 
park  and  lands  (if  any)  usually  occupied  therewith, 
shall  not  be  sold,  exchanged,  or  leased  by  the 
tenant  for  life  without  the  consent  of  the  trustees 
of  the  settlement  or  an  order  of  the  Court. 

(3.)  Where  a  house  is  usually  occupied  as  a  farm- 
house, or  where  the  site  of  any  house  and  the 
pleasure  grounds  and  park  and  lands  (if  any) 
usually  occupied  therewith  do  not  together  exceed 
twenty-five  acres  in  extent,  the  house  is  not  to  be 
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8.  L.  A.  1890,  deemed  a  principal  mansion  house  within  the  mean- 
^^^'  ^^'      ing  of  this  section. 

The  repealed  section  did  not  extend  to  exchanges. 

In  sab-s.  (2)  the  phrase,  "  trustees  of  the  settlement,*'  seems  to 
mean,  trustees  for  purposes  of  S.  L.  Act,  1882. 

The  phrase  "  on  any  settled  land,"  seems  to  imply,  that  where 
the  settlement  comprises  more  than  one  property,  each  separate 
property  may  have  a  principal  mansion  house  of  its  own.  It 
could  hardly  be  said  that  a  principal  mansion  house  in  Devonshire 
is  "  on  any  settled  land  "  in  Durham. 

Any  apartment  held  under  a  separate  tenancy,  in  which  the 
tenant  resides,  is,  in  law,  a  mansion  house;  as,  for  example,  a 
chamber  in  an  Inn  of  Court.  (Kel.  27  ;  Evans  A  FynMs  Case, 
Cro.  Car.  473.) 

The  present  enactment  endeavoui's  to  introduce  some  reasonable 
degree  of  restriction  into  the  law  relating  to  the  subject  with 
which  it  treats.  JS&  to  whac  might  be  a  mansion  house  within  the 
meaning  of  the  Settled  Estates  Act,  1877,  see  Rs  Sjmnvay*8  S.  E.^ 
10  Ch.  D.  at  p.  233. 

As  this  section  has  evidently  l>een  enacted  in  the  interest  of 
the  remaindermen,  it  seems  reasonable  to  conclude  that,  in  cases 
where  a  sale  or  leasing  of  the  principal  mansion  house,  &c.,  can 
reasonably  be  regarded  by  the  remaindermen  as  a  serious  grievance, 
the  Court  will  hesitate  to  consent  thereto.  Such  grievance  might 
reasonably  be  founded  only  upon  sentiment,  provided  that  the 
sentiment  be  such  as  commonly  has  practical  weight  in  the  affairs 
of  life.  In  many  cases,  the  grievance  would  rest  upon  a  more 
substantial  ground,  such  as  the  loss  of  caste  and  position  likely  to 
follow  upon  the  alienation  of  an  old  family  mansion.  For  some 
remarks  upon  the  principles  by  which  the  Court  is  guided,  see 
Marquis  Vamdm  v.  Murray ^''Th^  Times,"  19th  July,  1888. 
**  The  Times  "  report  of  the  judgment  in  this  case  is  printed  in 
App.  II.,  post.  A  previous  attempt  had  unsuccessfully  been 
made  to  obtain  an  oi'der  for  sale  in  an  administration  action. 
See  S,  C,  16  Ch.  D.  161.  See  also  Bi^vm  v.  Marquis  of  Ailesbuq/y 
1892,  A.  C.  866  :  deciding  that  the  interests  of  the  tenants  and 
persons  in  occupation  of  the  land,  should  be  considered  as  well  as 
the  interests  of  the  persons  entitled  under  the  settlement  In 
Re  WorihanCs  S.  E,,  lb  L.  T.  293,  the  Court  gave  leave,  on  the 
grounds  (A)  that  the  estate  was  not  an  old  family  estate,  and 
(2)  that  tne  settlor  had  directed  a  sale  on  the  death  of  the  tenant 
for  life. 

A  lease  which  purports  io  grant  an  easement  over  the  park 
occupied  with  the  principal  mansion  house  is  void.  {Dowager 
Duch.  of  SuUierland  v.  Duke  of  &,  1893,  3  Ch.  169.) 

The  general  rule,  that  a  respondent  to  an  appeal  cannot  be 
heard  by  counsel  in  support  of  the  appeal,  may  be  relaxed  in 
favour  of  a  respondent  trustee  who  supports  an  appeal  by  the 
tenant  for  life  from  an  order  made  under  this  section.  (Rs 
Marq.  of  Aileshury's  8.  E.,  1892,  1  Ch.  at  p.  526.) 
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The  intention  of  the  section  must  be  to  enable  the  tenant  for 
life  to  appeal  to  the  Court  from  a  reftisal  by  the  trustees,  or  where 
they  decline  the  responsibility.  The  power  to  apply  to  the  Court 
cannot  have  been  intended  to  be  given  only  when  there  are  no 
trustees,  because  in  such  a  case  trustees  must  be  appointed  for  the 
purpose  of  receiving  notice,  under  S.  L.  Act,  1882,  s.  45,  p.  284, 
ante,  and  the  subsequent  enactments  there  mentioned.  ( Wheel wrighi 
V.  Walker^  28  Ch.  D.  752.)  But  the  tenant  for  life  does  not  seem 
to  be  bound  to  apply  to  the  trustees  before  applying  to  the  Court. 

When  a  will  creating  a  settlement  contains  express  provisions 
against  a  sale  of  the  mansion  house  by  the  trustees,  the  Court  is 
not  hindered  from  consenting  to  a  sale  ;  but  if  personal  chattels 
are  settled  to  devolve  with  the  mansion  house,  the  Court  will 
require,  before  consenting  to  a  sale  of  the  house,  that  some 
arrangement  shall  be  made  respecting  the  chattels.  {Re  BrowrCs 
Will,  27  Ch.  I).  179.) 

No  condition  as  to  residence  will  prevent  the  operation  of  this 
section,  see  note  on  s.  51,  at  p.  294,  ante,  and  Re  Paget' s  S.  E,y 
80  Ch.  D.  161,  there  cited  ;  though,  of  course,  the  condition  must 
be  perfoiTOed  so  long  as  the  house  remains  unsold.  {Re  Haynes^ 
K^  V.  Haynes,  37  Ch.  D.  306.) 

Where  the  tenant  for  life  has  mortgaged  his  life  interest  to  its 
full  value,  the  Court  will  not,  in  its  discretion  under  this  section, 
consent  to  a  sale  on  his  application,  without  full  information  as 
to  the  proposed  sale  and  the  consent  of  the  mortgagees.  {Re 
Sehriyhh  S.  E,,  33  Ch.  D.  429.) 

The  same  principles  apply  to  the  exercise  of  the  statutory 
power  of  leasing.     {Re  Thompson's  Witt,  21  L.  R.  Ir.  109.) 

Fixed  iron  cases,  containing  moveable  specimens,  in  a  private 
museum  forming  part  of  the  mansion  house,  are  fixtures,  but  the 
specimens  are  not.     {ViscL  Hill  v.  Bullock,  1897,  2  Ch.  482.) 

As  to  the  service  of  notices  in  applications  under  this  section, 
see  the  S.  L.  Act  Rules,  1882,  r.  4,  p.  bOd,posL  See,  also,  for 
provisions  as  to  form  of  the  lease,  ib^.  r.  9. 

For  forms  of  summons  applicable  to  this  section,  see  Appendix 
to  the  S.  L.  Act  Rules,  1882,  Forms  IV.,  V.,  VI.,  VII.,  post. 


8.  L.  A.  1890, 
Sect.  10. 


The  Raising  of  Money. 

1 1 . — (1 .)  Where  money  is  required  for  the  purpose     seet  ii. 
of  discharging  an  incumbrance  on  the  settled  land  Power  to  raise 
or  part  thereof,  the  tenant  for  life  may  raise  the  moJ^^ 
money  so  required,  and  also  the  amount  properly 
required  for  payment  of  the  costs  of  the  transaction 
on  mortgage  of   the   settled  land,   or  of  any  part 
thereof,  by  conveyance  of  the  fee-simple  or  other 
estate  or  interest  the  subject  of  the  settlement,  or 
by  creation  of  a  term  of  years  in  the  settled  land, 
or  any  part  thereof,  or  otherwise,  and  the  money  so 
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raised  shall  be  capital  money  for  that  purpose,  and 
may  be  paid  or  applied  accordingly. 

(2.)  Incumbrance  in  this  section  does  not  include 
any  annual  sum  payable  only  during  a  life  or  lives 
or  during  a  term  of  years  absolute  or  determinable. 

Before  the  enactment  of  this  section,  money  could  be  raised  by 
mortgage  only  under  S.  L.  Acd,  1882,  s.  18,  p.  232,  anfo,  for  the 
purpose  of  enfranchisement,  exchange,  or  partition  ;  or  under 
S.  L.  Act,  1882,  8.  47,  p.  288,  ante,  by  order  of  the  Court,  for 
payment  of  costs,  charges  or  expenses. 

A  tenant  for  life  is  not  justified  in  endeavouring  to  keep  in  the 
family  a  heavily  incumbered  estate,  by  mortgaging  it  under  this 
section,  if  he  thereby  sacrifices  the  interests  of  the  existing 
incumbrancers,  and  the  Court  may  restrain  him  by  injunction. 
{Hampden  v.  K  of  Btcckinghamshire,  1898,  2  Ch.  531.)  But  this 
is  the  furthest  that  the  Court  has  gone  in  controlling  the  dis- 
cretion of  the  tenant  for  life.  {Re  Richardson,  R.  v.  i?.,  1900, 
2  Ch.  778,  790.) 

One  part  of  the  settled  land  may,  under  this  section,  be  mort- 
gaged to  pay  off  incumbrances  aflFecting  only  another  part 
(1893,  2  Ch.  531.)  And  this  will  apply  even  though  such  other 
part  has  been  brought  into  settlement  at  a  later  date,  subject  to 
the  incumbrance  which  it  is  desired  to  pay  off.  {Re  Ld.  Monson's 
8.  E.,  1898,  1  Ch.  427.) 

The  expenses  of  making  up  a  street  under  the  Public  Health 
Act,  which  have  been  paid  by  the  tenant  for  life  out  of  his  own 
pocket,  are  an  incumbrance  within  the  meaning  of  the  section. 
\Re  Smith's  S.  E.,  1901, 1  Ch.  689.) 


Sect.  12. 

Provision 
enabling 
dealings  with 
tenant  for  life. 


Dealings  as  between  Tenant  for  Life  and  the  Estate. 

12,  Where  a  sale  of  settled  land  is  to  be  made  to 
the  tenant  for  life,  or  a  purchase  is  to  be  made  from 
him  of  land  to  be  made  subject  to  the  limitations  of 
the  settlement,  or  an  exchange  is  to  be  made  with 
him  of  settled  land  for  other  land,  or  a  partition  is 
to  be  made  with  him  oi  land  an  undivided  share 
whereof  is  subject  tq  the  limitations  of  the  settle- 
ment, the  trustees  of  the  settlement  shall  stand  in 
the  place  of  and  represent  the  tenant  for  life,  and 
shall,  in  addition  to  their  powers  as  trustees,  have 
all  the  powers  of  the  tenant  for  life  in  reference  to 
negotiating  and  completing  the  transaction. 

It  would  seem  that   the   trustees  are  the  proper  persons  to 
execute  any  conveyance  to  the  tenant  for  life. 
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Application  of  Capital  Money. 

13.  Improvements  authorized  by  the  Act  of  1882      sect.  is. 
shall  include  the  following ;  namely,  Application  of 

(i.)    Bridges;  ^  ^  ^       cap.tal  money. 

(ii.)  Making  any  additions  to  or  alterations  in 
buildings  reasonably  necessary  or  proper 
to  enable  the  same  to  be  let. 

There  must  be  an  immediate  intention  of  letting.  (Re  Be 
Teissier's  S.  E.,  1893, 1  Ch.  153  ;  approved,  Re  Ld.  Gerard's  S.  E., 
1893,  8  Ch.  252  ;  Stanford  v.  Roherts,  1901,  1  Ch.  440.) 

**  Reasonably  necessary  or  proper  "  means  something  which, 
though  not  absolutely  necessary,  a  reasonable  and  prudent  owner 
of  property  would  do  to  make  his  house  habitable,  e,q.,  putting 
in  a  new  floor  on  concrete  to  keep  out  dry  rot.  {Stanford  v. 
RoherUy  1901,  1  Ch.  440.) 

(iii.)  Erection  of  buildings  in  substitution  for 
buildings  within  an  urban  sanitary  district 
taken  by  a  local  or  other  public  authority, 
or  for  buildings  taken  under  compulsory 
powers,  but  so  that  no  more  money  be  ex- 
pended than  the  amount  received  for  the 
buildings  taken  and  the  site  thereof ; 

(iv,)  The  rebuilding  of  the  principal  mansion 
house  on  the  settled  land  :  Provided  that 
the  sum  to  be  applied  under  this  sub-section 
shall  not  exceed  one-half  of  the  annual 
rental  of  the  settled  land. 

See  S.  L.  Act,  1882,  s.  25,  p.  250,  ante, 

"Annual  rental"  includes  the  income  of  invested  capital 
moneys.  {Re  De  Teissier's  8.  E.,  1893,  1  Ch.  153.)  And  it 
seems  to  include  the  total  rental  of  the  settled  estate,  not  only 
that  of  the  particular  estate  upon  which  the  mansion  house 
stands.  {Re  Ld.  QerarcCs  S.  E.,  1893,  3  Ch.  252.)  But  it  does 
not  include  an  estimated  rent  for  the  mansion  house  and  park 
occupied  by  the  tenant  for  life.  {Re  Walker's  S.  E,,  1894, 
1  Ch.  189.) 

Inserting  warming  apparatus  is  not  within  sub-s.  (ii.),  but 
replacing  roof  is.    (Re  Oaskell's  S.  E,,  1894,  1  Ch.  485.) 

Rebuilding  old  stables,  merely  because  they  were  ugly  and 
inconvenient,  is  not  authorized.  {Re  Ld,  Gerard's  S.  E.y  1893, 
S  Ch.  252.) 

Merc  repairs  and  improvements  will  not  amount  to  a  rebuilding 
within  sub-8.  (iv.).  {Rs  Be  Teissier's  S.  E.,  supra ;  Re  Ld,  de 
Tablet/,  Leighton  v.  Z.,  W.  N.  1896,  p.  162  ;  Re  Wright's  S,  E,, 
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83  L.  T.  159.)  But  alteration,  reconstruction,  and  enlargement  of 
a  considerable  part  of  the  mansion  house,  may  amount  to  such 
'  rebuilding.  {Re  Walker's  S.  E.,  supra.)  Apart  from  the  S.  L. 
Acts,  the  general  jurisdiction  of  the  Court  can  authorize  no 
expenditure  out  of  capital  for  repairs,  except  such  as  are  absolutely 
necessary  by  way  of  salvage,  and  which  cannot  possibly  be  other- 
wise provided  for.  {Re  Ld,  de  Tahley,  supra.)  But  the  Acts  have 
not  lessened  the  Court's  original  jurisdiction  ;  and,  acting  on  the 
principle  above  stated,  the  Court,  on  behalf  of  an  infant  tenant  in 
tail  in  possession,  with  the  concurrence  of  the  next  remainderman^ 
has  authorized  the  trustees  to  expend  capital  on  repairs  which 
were  necessary  in  order  that  the  property  might  continue  to  be 
let.     {Re  Hawker's  S.  E.,  66  L.  J.  Ch.  341.) 

The  cost  of  works  which  are  not  permanent  improvements 
likely  to  benefit  the  remainderman  more  than  the  tenant  for  life, 
but  are  mere  repairs  or  works  incidental  to  the  ordinary  use, 
occupation,  and  enjoyment  of  the  property  {e.g,^  alteration  in  the 
sanitary  arrangements  of  a  mansion  house),  will  not  be  allowed 
out  of  capital  moneys.  {Re  Tucker's  S.  E.,  1895,  2  Ch.  468.)  But 
the  Court  will  have  regard  to  the  nature  of  the  work,  and  in  every 
case  the  question  must  depend  on  the  circumstances.  {Re  Thomas^ 
Weaiherall  v.  Thamas,  1900,  1  Ch.  819,  324,  where  the  cost  of 
reconstructing  drainage  was  allowed  out  of  capital  moneys.) 
Works  that  a  reasonable  and  prudent  owner,  if  absolutely  entitled, 
would  do  to  make  the  house  habitable  are  alterations  within  the 
section.     {Stanford  v.  Roberts,  1901,  1  Ch.  440.) 

Sect.  14.  14.  All  or  any  part  of  any  capital  money  paid 

Capital  money  into  Court  may,  if  the  Court  thinks  fit,  be  at  any 

J^Sid^out^to   *i^^^  P^^d   ^^*  *^   ^^^  trustees  of  the   settlement 
trustees.         for  the  purposes  of  the  Settled  Land  Acts,  1882  to 
1890. 
See  S.  L.  Act,  1882,  s.  22,  and  notes  thereon,  p.  245,  ante, 

Sect.  15.  15,  The  Court  may,  in  any  case  where  it  appears 

Court  may       proper,    make    an    order  directing  or  authorizing 
?I!?1L^^"^*  capital  money  to  be  applied  in  or  towards  payment 

for  improve-  r  ,      J  r r  .       j     i         j.i_        o    j.j.i   J 

for  any  improvement  authorized  by  the  bettlea 
Land  Acts,  1882  to  1890,  notwithstanding  that  a 
scheme  was  not,  before  the  execution  of  the  im- 
provement, submitted  for  approval,  as  required  by 
the  Act  of  1882,  to  the  trustees  of  the  settlement  or 
to  the  Court. 

See  S.  L.  Act,  1882,  s.  21,  sub-s.  (iii.),  p.  2^0, ante;  ibid.  s.  25, 
p.  250,  ante ;  S.  L.  Act,  1887,  s.  1,  p.  325,  ante. 

Capital  moneys  cannot  under  this  section  be  applied  in  repay- 
ing to  the  tenant  for  life  instalments  which  he  had  paid  before 


•  improve- 
ments 
executed. 
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requiring  provision  for  the  redemption  of  an  improvement  rent-  s.  L.  A.  1890^ 
charge  to  be  made  under  S.  L.  Act,  1887.     {Re  Dalisons  S.  E.       Sect.  16. 
1892,  8  Ch.  522  ;  see  also  Rb  OrmrocTs  S.  E,  1802,  2  Ch.  318.) 

An  order  will  not  be  made  that  future  capital  moneys  may  be 
applied  as  and  when  they  may  accrue.  (Re  Marq,  of  BristoVs 
S.  E.  1893,  8  Ch.  161.) 

A  tenant  for  life  who,  instead  of  resorting  to  the  Act,  uses  a 
sinking  fund  arising  under  the  provisions  of  the  settlement  for 
making  improvements,  is  bound  to  continue  to  make  towards  the 
sinking  fund  payments  prescribed  by  the  settlement.  {Re 
Sudbury  &c.  Estates,  Vernon  y.  V.  1893,  3  Ch.  74.) 

The  Court  may  decline  to  exercise  its  discretion  in  favour,  of 
the  tenant  for  life,  where  the  settlor  has  created  a  special  fund  for 
repairs  and  improvements.  {Cardigan  v.  Curzon-ffowe,  9  Times 
L.  R.  244.) 

The  Court  has  jurisdiction  to  authorize  reimbursement  of  past 
payments ;  but  in  a  case  where  the  tenant  for  life  submitted  no 
scheme,  his  claim  will  be  closely  scrutinized.  {Re  Tucker'' s  S.  E, 
1895,  2  Ch.  468.) 

Costs  of  sanitary  works  executed  under  the  Public  Health 
(London)  Act,  1891,  upon  settled  leaseholds,  are  payable  by  the 
trustees  out  of  corpus.  {Re  Lever,  Gordwell  v.  Lever,  1897, 
1  Ch.  82.) 

The  Court  wiU,  under  this  section,  allow  expenditure  in  improve- 
ments to  be  recouped  out  of  capital  moneys  where  such  expenditure 
has  been  incurred  by  the  trustees  {Re  Thomas,  Weatherall  v. 
Thomas,  1900,  1  Ch.  319,  824),  or  by  the  tenant  for  life  with  the 
knowledge  of  the  trustees.  {Re  E,  of  Lishurne's  S.  E,,  W.  X. 
1901,  p.  91.) 

It  will  also  dirept  capital  money  to  be  applied  in  payment  of 
improvements  unauthorized  by  the  Act,  but  authorized  by  a 
special  clause  in  the  settlement.  {Re  Egmonfs  S.  E,,  Egmont  v. 
Lefroy,  44  Sol.  Jo.  428.) 


Trustees. 

16,  Where   there  are  for  the    time    being    no      seot.ie. 
trustees  of  the  settlement  within  the  meaning  and  Trustees  for 
for  the  purposes  of  the  Act  of  1882,  then  the  follow-  of'heTT'' 
ing  persons  shall,  for  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890,  be  trustees  of  the  settle- 
ment ;  namely, 

(i.)  The  persons  (if  any)  who  are  for  the  time 
being  under  the  settlement  trustees,  with 
power  of  or  upon  trust  for  sale  of  any 
other  land  comprised  in  the  settlement  and 
subject  to  the  same  limitations  as  the 
land  to  be  sold,  or  with  power  of  consent 
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to  or  approval  of  the  exercise  of  such  a 
power  of  sale,  or,  if  there  be  no  such 
persons,  then 
(ii.)  The  persons  (if  any)  who  are  for  the  time 
being  under  the  settlement  trustees  with 
future  power  of  sale,  or  under  a  future 
trust  for  sale  of  the  land  to  be  sold,  or 
with  power  of  consent  to  or  approval  of 
the  exercise  of  such  a  future  power  of  sale, 
and  whether  the  power  or  trust  takes  effect 
in  all  events  or  not. 

See  S.  L.  Act,  1882,  8.  2,  sub-s.  (8),  and  note  thereon,  p.  204, 
ante. 


Sect.  17.  "YJ ^ — (1.)  j{ll  the  powers  and  provisions  contained  in 

AppiMvmof  the  Convemncinq  and  Law  of  Property  Act.  1881,  with 

44  <fc  45  Vict,  reference   to   the   appointment   of  new   trustees,  and  the 

a  ^^ii^n^uof  ^^^^^argc  and  retirement  of  tinisteeSj  are  to  apply  to  and 

trustees.  hicludc   tTUstccs   for   the  purposes  of  the  Settled  Land 

Acts,  1882  to  1890,  tvhethei'  appointed  by  tlie  Court  or 

by   the  settlement,  or  under  provisions  contained  in  the 

settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with 
respect,  to  an  appointment  or  any  discharge  and  retirement 
of  trustees  taking  place  before  as  well  as  after  the  passing 
of  this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  prejudice 
any  appointment  or  any  discharge  and  retirement  of 
trustees  effected  before  the  passing  of  this  Act  otherwise 
than  under  the  provisions  of  the  Conveyancing  and  Law 
of  Property  Act,  1881. 

This  section  is  repealed  by  the  Trustee  Act,  1893 ;  and  is 
replaced  by  s.  47  of  that  Act,  p.  398,  post. 


Sect.  18. 

Extension  of 
meaning  of 
**  working 
classes*'  in 
48  &  49  Vict. 
c.  72. 


18.  The  provisions  of  section  eleven  of  the 
Housing  of  the  Working  Classes  Act,  1886,  and 
of  any  enactment  which  may  be  substituted  therefor, 
shall  have  effect  as  if  the  expression  **  working 
classes  "  included  all  classes  of  persons  who  earn 
their  livelihood  by  wages  or  salaries :  Provided  that 
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this  section  shall  apply  only  to  buildings  of  a  rate-  s.  l.  a.  isso, 
able  value  not  exceeding  one  hundred  pounds  per  *®®**  ^®'  __ 
annum. 

See  S.   L.  Act,  1882,  s.  25,  sub-s.  (x.),  and   note  thereon, 
p.  252,  ante. 

19.  The  registration  of  a  writ  or  order  affecting     sect.  19. 
land  may  be  vacated  pursuant  to  an  order  of  the  Po^er  to 
High  Court  or  any  judge  thereof.  ^^T"" 

writ. 
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(51  &  52  Vict.  c.  59.) 

An  Act  to  amend  the  Law  relating  to  the  Duties^  Powers^ 
and  Liability  of  Trustees. 

[24th  December,  1888.] 

Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  authority 
of  the  same,  as  follows  ;  that  is  to  say, 

Sect.!.  1, — (1.)  This  Act  may  be  cited  as  the  Trustee 

Short  title,      Act,  1888. 
dS^"^  (2.)  This  Act  shall  not  extend  to  Scotland. 

(3.)  For  the  purposes  of  this  Act  the  expression 
''trustee*'  shall  be  deemed  to  include  an  executor 
or  administrator  and  a  trustee  whose  trust  arises  by 
construction  or  implication  of  law  as  well  as  an 
express  trustee,  but  not  the  ofl&cial  trustee  of  charit- 
able funds. 

"The  words  'express  trast'  in  the  statute  [8  &  4  WiU.  4, 
c.  27]  are  used  by  way  of  opposition  to  trusts  arising  by  implica- 
tion, trusts  resulting  or  trusts  by  operation  of  law."  (Westbory, 
L.  C,  in  Dickenson  v.  Teasdale,  1  De  G.  J.  &  S.  at  p.  59.) 

A  trustee  de  son  fort  seems  to  be  in  the  same  position,  under 
3  &  4  Will.  4,  c.  27,  as  a  trustee  under  an  express  trust.  (Soar 
V.  Ashwell,  1893,  2  Q.  B.  890.)  In  that  case  s.  8  of  the  present 
Act  did  not  apply,  because  the  action  had  been  commenced  within 
the  six  years. 

But  with  regard  to  some  of  the  Act's  provisions,  such  as 
sects.  4  and  5,  it  would  seem  to  be  not  unreasonable  that,  when 
holding  a  trustee  de  son  tort  liable,  the  Court  should  take  into 
account  the  extent  of  what  would  have  been  his  liability  if  he 
had  been  a  lawful  trustee,  and  should  affect  him  only  with  the 
same  measure  of  liability.  The  same  remark  would  not  apply  to 
provisions  for  the  indemnity  of  trustees  who  employ  agents. 


Digitized  by 


Google 


THE   TRUSTEE   ACT,    1888.  841 

(4.)    The   provisions  of  this  Act  relating   to   a  Trustee  Act, 
trustee  shall  apply  as  well  to  several  joint  trustees      sect^i. 
as  to  a  sole  trustee.  '■ 

2. — (!•)  It  shall  he  lawful  for  a  trustee  to  appoint  a      seet  2. 
solicitor  to  he  his  agent  to  receive  and  give  a  discharge  iieceiptof 
for  any  money  or  any  vahuihle  consideration  or  property  ^soU^Jas 
receivable  hy  such  trustee  under  the  trust  hy  permitting  agent. 
such  solicitor  to  have  the  custody  of  and  to  produce^  a 
deed  containing  any  such  receipt  as  is  referred  to  in  the 
fifty-sixth    section    of   the    Conveyancing   and  Law   of 
Property  Act,  1881 ;   and  no  trustee  slmll  he  churgeahle  44  <«?  46  Vict. 
with  hreach  of  trust  hy  reason  only  of  his  having  made  ^  ^^' 
or  concurred  in  making  any  such  appointment;   and  the 
producing  of  any  such  deed  hy  such  solicitor  shall  have 
the  same  validity  and  effect^  hy  virtue  of  the  said  fifty- 
sixth  section^  as  the  same  tvould  Juive  had  if  the  person 
appointing  such  solicitor  had  not  heen  a  trustee :    Pro- 
vided that  nothing  herein  contained  sJudl  exempt  a  trustee 
from  any  liahility  which  he  tvould  Imve  incurred  if  this 
Act   had  not  passed  in   case   he  pei-mits  such  money^ 
v(duahle   consideration ^   or  property   to    remain    in    the 
hands  or  under  the  control  of  the  solicitor  appointed  as 
aforesaid  for  a  period  longer  than  is  reasonably  necessary 
to  enahle  such  solicitor  to  pay  or  transfer  the  same  to  the 
trustee. 

(2.)  It  shall  he  lawful  for  a  trustee  to  appoint  a 
hanker  or  solicitor  to  he  his  agent  to  receive  and  give  a 
discharge  for  any  money  payahle  to  such  trustee  under 
or  hy  virtue  of  a  jwlicy  of  assurance  hy  pei-mitting  sfuch 
hanker  or  solicitor  to  have  the  custody  of  ami  to  produce 
such  policy  of  assurance  with  a  receipt  signed  hy  such 
trustee^  and  no  trustee  shall  he  chargeahle  with  a  hreach 
of  trust  hy  reason  only  of  his  having  nmde  or  concurred 
in  making  any  such  appointment :  Provided  tlwt  nothing 
herein  contained  shall  exempt  a  trustee  from  any  liahility 
which  he  would  have  incurred  if  this  Act  had  not  passed j 
in  case  he  peiniits  such  money  to  renuiin  in  the  hands  oi\ 
under  the  control  of  the  hanker  or  solicitor  appointed  as 
aforesaid  for  a  period  longer  than  is  reasonably  necessary 
to  enahle  such  hankefr  01'  solicitor  to  pay  the  same  to  the 
trustee. 
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Seet.  8. 

Depredatoni 
condUumson 
sales  by 
trustees. 


Seet.  4. 

Loans  ly 
trustees. 


(3.)  This  section  slmll  apply  only  where  the  money  or 
valuable  consideration  w  property  is  to  be  received  after 
the  passing  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  17 
of  that  Act  is  substituted  for  it.    See  p.  372,  post. 

3. — (!•)  No  sale  made  by  a  trustee  shall  be  impeached 
by  any  cestui  que  tiiist  upon  the  ground  that  any  of  the 
conditions^  subject  to  which  the  sale  was  made^  may  have 
been  unnecessarily  depreciatory y  unless  it  shall  also  appear 
that  the  consideration  for  the  sale  was  thereby  rendered 
inadequate, 

(2.)  No  sale  made  by  a  trustee  shally  after  the  execution 
of  the  conveyance,  be  impeached  as  against  the  purchaser 
upon  the  ground  tliat  any  of  the  conditions  subject  to 
which  tJie  sale  was  made  may  have  been  unnecessarily 
depreciatory,  unless  it  shall  appear  that  such  purchaser 
was  acting  in  collusion  with  such  trustee  at  the  time 
when  the  contract  for  such  sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a  trustee, 
shall  be  at  liberty  to  make  any  objection  against  the  title 
upon  the  ground  aforesaid. 

(4.)  This  section  shall  apply  only  to  sales  made  after 
the  passing  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  14 
of  that  Act  is  substituted  lor  it.     See  p.  371,  post. 

4, — (1.)  No  trustee  lending  money  upon  the  security 
of  any  property  shall  be  chargeable  2vith  breach  of  trust 
by  reason  only  of  the  proportion  borne  by  the  ammint  of 
the  loan  to  the  value  of  siich  property  at  the  time  when 
the  loan  was  nuule,  provided  that  it  shall  appear  to  the 
Court  tJiat  in  nuihing  such  loan  the  trustee  was  acting 
upon  a  report  as  to  the  value  of  the  property  made  by  a 
person  wlwm  the  trustee  reasonably  believed  to  be  an  able 
practical  surveyor  or  valuer,  instructed  and  employed 
independently  of  any  owner  of  tlie  property,  whether  such 
suiDcyor  or  valuei*  canned  on  business  in  the  locality  where 
the  property  is  situate  or  elsewhere,  and  that  the  amount 
of  the  loan  does  not  exceed  ttvo  equal  third  parts  of  the 
value  of  the  property  as  stated  in  such  report,  and  that  the 
loan  was  made  under  the  advice  of  such  surveyor  or  valuer 
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expressed  in  such  report.     And  this  section  shall  apply   Trustee  Act, 
to  a  loan  upon  any  property  of  any  tenure,  ivhether  agri-       selth. 

cultural  or  house  or  other  property,  on  which  the  trustee  " 

can  lawfully  lend. 

(2.)  No  trustee  lending  money  upon  the  security  of  any 
leasehold  property  shall  he  chargeable  with  breach  of  trust 
only  upon  the  ground  that  in  making  such  loan  he  dis- 
pensed, either  wholly  or  partially,  with  the  production  or 
investigation  of  th^  lessor  s  title. 

This  provision  has  commonly  been  inserfced  in  investment 
clauses  which  authorize  the  investment  of  trust  money  upon 
leaseholds. 

(3.)  No  tinistee  shall  be  chargeable  tvith  breach  of  trust 
only  upon  the  ground  that,  in  effecting  the  purchase  of  any 
property,  or  in  lending  money  upon  th^  security  of  any 
property,  he  shall  have  accepted  a  shorter  title  than  the 
title  which  a  purchaser  is,  in  the  absence  of  a  special 
contract,  entitled  to  require,  if  in  the  opinion  of  the  Court 
the  title  accepted  be  such  as  a  person  acting  with  prudence 
and  caution  would  have  accepted. 

(4.)  This  section  shall  apply  to  transfers  of  existing 
securities  as  tcell  as  to  new  securities,  and  to  investments 
made  as  well  before  as  after  the  passing  of  this  Act,  except 
where  some  action  or  other  proceeding  shall  be  pending 
tvith  reference  thereto  at  the  passing  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  8  of 
that  Act  is  substituted  for  it.    See  p.  357,  post. 

5. — (1.)   Where  a  trustee  shall  have  improperly  advanced       sect.  6. 
trust  money  on  a  mortgage  security  which  would  at  the  LiaMiUyfur 
time  of  the  investment  have  been  a  proper  investment  in  qfhnjn^^i^r^ 
all  respects  for  a  less  sum  than  was  actually  advanced  investments. 
thereon,  the  security  shall  be  deemed  an  authorized  invest- 
ment for  such  less  sum,  and  the  trustee  shall  only  be  liable 
to   make  good  the  sum  advanced  in  excess  thereof  with 
interest. 

(2.)  This  section  shall  apply  to  investments  made  as 
well  before  as  after  the  passing  of  this  Act,  except  where 
some  action  or  other  proceeding  shall  be  pending  with 
reference  thereto  at  the  passing  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  s.  9  of 
that  Act  is  substituted  for  it.    See  p.  859,  posL 
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breach  of 
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Trustee  may 
intfure  build- 
ings. 


Beet  8. 

Statute  of 
Limitations 
may  be 
pleaded  by 
trustees. 


6, — (1.)  Where  a  trustee  shall  have  committed  a  breach 
of  trust  at  the  instigation  or  request  or  with  tlu  consent 
in  icriting  of  a  beneficiary,  the  Court  mciy,  if  it  shall 
think  fit,  and  notwithstanding  that  the  beneficiary  may  be 
a  married  tvomaji  entitled  for  her  separate  use,  whether 
with  or  without  a  restraint  upon  anticijmtion,  make  such 
order  as  to  the  Court  shcdl  seem  just  for  impounding  all 
or  any  part  of  the  interest  of  the  beneficiary  in  the  trust 
estate  by  tvay  of  indemnity  to  tlie  trustee  or  person  claiming 
through  him. 

(2.)  This  section  shall  apply  to  breaches  of  trust  com- 
mitted as  well  before  as  after  the  passing  of  this  Act, 
except  ivhere  an  action  or  otiier  proceeding  shall  be  pending 
until  reference  thereto  at  the  passing  of  this  Act. 

This  section  was  repealed  by  the  Trustee  Act,  1893 ;  and  s.  45 
of  that  Act  is  substituted  for  it.    See  p.  896,  post, 

7, — (1.)  It  shall  be  lawful  far,  but  not  obligatory 
upon,  a  trustee  to  insure  against  loss  or  damage  by  fire 
any  building  or  other  insurable  property  to  any  amount 
{including  the  amount  of  any  insurance  already  on  foot) 
not  exceeding  three  equal  fourth  parts  of  the  full  value  of 
su£h  building  or  property,  and  to  pay  the  premiums  for 
such  insurance  out  of  the  income  thereof  or  out  of  the 
income  of  any  other  property,  subject  to  the  same  trusts, 
without  obtaining  the  consent  of  any  person  who  may  be 
entitled  ivholly  or  partly  to  such  income. 

(2.)  l^his  section  shall  not  apply  to  any  building  or  pro- 
perty  which  a  trustee  is  bound  forthwith  to  convey  absolutely 
to  any  cestui  que  trust  upon  being  requested  so  to  do. 

This  section  was  repealed  by  the  Trustee  Act,  1893  ;  and  e.  18 
of  that  Act  is  substituted  for  it.     See  p.  ^14:,  post. 

8. — (!•)  In  any  action  or  other  proceeding  against 
a  trustee  or  any  person  claiming  through  him,  ex- 
cept where  the  claim  is  founded  upon  any  fraud  or 
fraudulent  breach  of  trust  to  which  the  trustee  was 
party  or  privy,  or  is  to  recover  trust  property,  or  the 
proceeds  thereof  still  retained  by  the  trustee,  or 
previously  received  by  the  trustee  and  converted  to 
his  use,  the  following  provisions  shall  apply  : — 

This  section  modifies  the  law  as  enacted  by  the  Real  Property 
Limitation   Act,  1833,  3  &   4    Will.  4,  c.  27,  s.  25,  and   the 
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Judicature  Act,  1873,  s.  25,  sub-s.  (2).  The  Real  Property  Liraita-    Trustee  Act, 
tion  Act,  1874,  37  &  38  Vict.  c.  57,  s.  10,  had  already  enacted,  that         WW. 
sums  of  money  or  legacies  charged  upon  land  and  secured  by  an        ^^^*  ^- 
express  trust  should  be  recoverable  only  within  the  same  time  as 
if  there  were  not  any  such  trust.     It  does  not  follow,  notwith- 
standing the  case  o^  Sutton  v.  Sutton,  22  Ch.  D.  511,  that  the  last- 
mentioned  enactment,  though  it  would  release  the  land,  would 
release  the  trustee  or  the  testator's  general  estate. 

The  general  effect  of  the  section  is  that,  except  in  the  three 
cases  of  (1)  fraud,  (2)  retention  of  trust  property,  and  (3)  con- 
Tersion  by  trustee  to  his  own  use,  a  trustee  who  has  committed  a 
breach  of  trust  is  as  much  entitled  to  the  protection  of  the  several 
statutes  of  limitation  as  if  actions  or  proceedings  for  breach  of 
trust  were  enumerated  in  them.  (How  v.  Earl  Winterton^  1896, 
2  Ch.  626.    And  see  Re  Taylor,  Atkinson  v.  Lord,  81  L.  T.  812.) 

All  members  of  a  firm  are  -all  bound  by  the  representations 
of  the  firm  made  in  the  ordinary  course  of  the  firm's  business  ; 
and  the  fraud  of  one  member  committed  in  the  ordinary  course 
of  such  business  will  take  all  of  them  out  of  the  protection 
afforded  by  this  section.  {Moore  v.  Knight,  1891,  1  Ch.  547.) 
But,  in  the  absence  of  fraud,  one  partner  is  not  involved  in  the 
liability  of  another  partner.  {Re  Oumey,  Mason  v.  Mercei', 
1893,  1  Ch.  590.) 

The  fraud  of  a  solicitor  will  not  take  his  client  out  of  the  pro- 
tection of  the  statute.  (Thorne  v.  Heard,  1894,  1  Ch.  599  ; 
affirmed,  1895,  A.  C.  495.) 

Directors  of  n  company  are  trustees  within  this  section.  {Re 
Lands  Allotment  Co.  1894,  1  Ch.  616.) 

Property  "still  retained"  by  the  trustee,  means  property  retained 
at  the  date  of  the  writ.     {Thome  v.  Heard,  supra,) 

The  onus  of  proving  that  a  trustee  retains  property  lies  on  the 
person  to  whose  case  it  is  necessary.  {Re  Page,  Jones  v.  Morgan, 
1893,  1  Ch.  304.)      * 

If  claim  of  tenant  for  life  is  barred,  but  not  claims  of  his 
children,  he  has  no  right  to  the  income  of  a  fund  paid  into  Court 
by  the  trustee  in  satisfaction  of  a  breach  of  trust.  (Collings  v. 
Wade,  1896,  1  Jr.  Rep.  340.) 

In  Re  Bowden,  Andreiv  v.  Cooper,  45  Ch.  D.  444,  a  plaintiff 
was  allowed  to  amend  his  pleadings  so  as  to  raise  a  new  case,  upon 
condition  of  allowing  the  defendant  to  plead  the  statute. 

This  section  does  not,  apply  to  a  trustee  in  bankruptcy.  {Re 
Cin-nish,  1896,  1  Q.  B.  99.) 

A  hdsband  forcibly  seized  his  wife's  personal  estate.  After 
his  death,  she  commenced  proceedings  against  his  executor.  It 
was  held  that  the  executor  was  not  protected  by  this  section. 
{WassellY.  Leggatt,  1896, 1  Ch.  554.;^ 

(a)  All  rights  and  privileges  conferred  by  any 
statute  of  limitations  shall  be  enjoyed  in  the  like 
manner  and  to  the  like  extent  as  they  would  have 
been  enjoyed  in  such  action  or  other  proceeding  if 
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Trustee  Act,   the  trustee  or  person  claiming  through  him  had  not 
1^^^^       been  a  trustee  or  person  claiming  through  him : 

(b)  If  the  action  or  other  proceeding  is  brought 
to  recover  money  or  other  property,  and  is  one  to 
which  no  existing  statute  of  litiiitations  applies,  the 
trustee  or  person  claiming  through  him  shall  be 
entitled  to  the  benefit  of  and  be  at  liberty  to  plead 
the  lapse  of  time  as  a  bar  to  such  action  or  other 
proceeding  in  the  like  manner  and  to  the  like  extent 
as  if  the  claim  had  been  against  him  in  an  action  of 
debt  for  money  had  and  received,  but  so  neverthe- 
less that  the  statute  shall  run  against  a  married 
woman  entitled  in  possession  for  her  separate  use, 
whether  with  or  without  a  restraint  upon  anticipa- 
tion, but  shall  not  begin  to  run  against  any  bene- 
ficiary unless  and  until  the  interest  of  such  beneficiary 
shall  be  an  interest  in  possession. 

For  the  form  of  order  against  a  trustee  who  is  entitled  to  the 
protection  given  by  this  section,  see  Re  Dames,  Ellis  v.  Roberts, 
1898,  2  Ch.  142. 

The  time  of  limitation  to  an  action  of  debt  is  fixed  at  six  years 
by  the  Limitation  Act,  1628,  21  Jac.  1,  c.  16,  s.  4.  Time,  in  the 
al)sence  of  fraud,  begins  to  run  from  the  date  of  the  breach. 
{Re  Bawden,  Andreiv  v.  Cooper,  45  Ch.  D.  444  ;  Thorne  v.  Heard, 
1894,  1  Ch.  599  ;  affirmed,  1895,  A.  C.  495.)  In  Re  Swain,  S, 
V.  Bringeman,  1891,  3  Ch.  233,  Romer,  J.,  seems  to  have  thought 
that  it  began  to  run  from  the  date  at  which  the  loss  occurred. 
The  form  of  the  pleadings  in  that  case  is  ndl  consistent  with  this 
distinction ;  and,  if  strictly  construed,  the  ruling  of  the  learned 
judge  would  not  have  justified  him  in  dismissing  the  action. 

Under  the  equitable  doctrine  of  laches,  a  cestui  que  trust  who 
came  in  as  reversioner  was  not  always  allowed  the  full  analogous 
legal  time  of  limitation  for  bringing  his  claim.  (See  Roberts  v. 
Tunstall,  4  Ha.  257.)  It  is  conceived  that  this  enactment  will 
not  be  so  construed  as  to  abridge  any  existing  immunity  of  trustees. 

Notwithstanding  the  Merc.  Law  Amendment  Act,  1856,  s.  14, 
payment  of  interest  by  the  continuing  partners  of  a  firm  will 
prevent  the  statute  from  running  in  favour  of  a  retired  partner, 
if  his  retirement  was  not  gazetted.  {Re  TucJcer,  T.  v.  T.  1894, 
3  Ch.  429.) 

Payment  of  interest  by  a  mortgagor  to  a  tenant  for  life,  will 
not,  as  against  him,  prevenl  the  statute  from  running  in  favour 
of  the  trustees,  if  they  committed  an  innocent  breach  of  trust  by 
lending  on  the  mortgage.  {Re  Somerset,  S.  v.  E.  Poulett,  1894, 
1  Ch.  231.) 

If  executors  improperly  employ  testator's  residuary  personal 
estate,  bequeathed  to  them  upon  express  trusts,  in  carrying  on  his 
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farmiDg  business,  their  case  comes  within  this  section,  and  not    Tnwtee  Act, 
within  the  R.  P.  Limitation  Act,  1874,  s.  8  ;   and  consequently,         1888, 
an  action  by  the  residuary  lecratees  is  barred  at  the  end  of  six        ^^^'  ^' 
years.    {Re  Swain,  S.  v.  Brin^feman,  1891,  3  Ch.  233.)     But 
a  suit  to  recover  a  legacy  from  an  executor  comes  within  the  Act 
of  1874,  s.  8,  and  is  not  barred  until  the  end  of  twelve  years. 
{Re  Davis,  1891,  3  Ch.  119.) 

A  succession  of  interests  vesting  in  the  same  beneficiary  gives 
rise  to  a  succession  of  new  causes  of  action,  whereby  a  later  one 
may  be  good  though  an  earh'er  one  may  be  barred.  {Mara  v. 
Brotvne,  1895,  2  Ch.  G9.)  Some  other  points  in  that  case  were 
reversed  on  appeal,  but  the  point  in  question  was  not  appealed. 

Time  does  not  begin  to  run  against  a  trustee,  claiming  contri- 
bution from  a  co-trustee,  until  the  trustee's  liability  has  been 
established.  {Robinson  v.  Harhin,  1896,  2  Ch.  415.)  This  is 
on  the  analogy  of  the  law  with  reference  to  claims  between 
co-sureties,  as  laid  down  in  WolmersTiausen  v.  Gullick,  1893, 
2  Ch.  514. 

It  is  difficult  to  understand  the  case  of  Leahy  v.  Be  MoUynsy 
1896,  1  Ir.  R.  206,  so  far  as  it  beare  upon  this  oection.  A  trustee, 
t»r  person  claiming  under  him,  caimot  obtain  any  greater  protec- 
tion than  he  would  obtain  under  the  ordinary  statutes  of  limitation, 
if  there  were  no  trust  in  the  case. 

(2.)  No  beneficiary,  as  against  whom  there  would 
be  a  good  defence  by  virtue  of  this  section,  shall 
derive  any  greater  or  other  benefit  from  a  judgment 
or  order  obtained  by  another  beneficiary  than  he 
could  have  obtained  if  he  had  brought  such  action 
or  other  proceeding  and  this  section  had  been 
pleaded. 

This  is  intended  to  guard  against  the  possible  danger,  that  of 
two  beneficiaries,  one  of  age  and  the  other  an  infant,  the  latter 
might  have  the  right  to  bring  his  claim  when  the  former  had 
become  barred ;  and  that,  by  simply  claiming  a  replacement  of 
the  fund,  he  might  be  able  to  recover  the  share  of  the  other  as 
well  as  of  himself.  It  is  conceived  that  this  enactment  was  not 
necessary,  though  its  insertion  may  have  been  due  to  prudent 
precaution.  One  cestui  que  trust  could  in  general  prosecute  his 
own  claim  without  prosecuting  the  claims  of  the  others  ;  and 
though,  where  no  question  of  a  bar  could  arise,  it  was  usual  to 
claim  the  replacement  of  the  fund,  yet  it  is  conceived  that  such 
ft  claim,  even  without  the  present  sub-section,  would  no  longer 
have  been  proper  after  the  passing  of  an  Act  by  which  the  claim 
to  a  part  of  the  fund  is  barred. 

(3.)  This  section  shall  apply  only  to  actions  or 
other  proceedings  commenced  after  the  first  day  of 


Digitized  by 


Google 


848  THE   TBUSTBE   ACT,    1888. 

Trustee  Act,   January  one  thousand  eight  hundred  and  ninety, 
sect^s.       ^^^  sl^^^l  ^^*  deprive  any  executor  or  administrator 

of  any  right  or  defence  to  which  he  is  entitled  under 

any  existing  statute  of  limitations. 

This  section  does  not  protect  persons  served  with  an  order  for 
administration,  made  after  1st  January,  1890,  if  the  action  was 
commenced  before  that  date.  {Re  Harrison,  Allen  v.  Cort,  W.  X. 
1892,  p.  148.) 

Sect.  9.  9.  A  power  to  invest  trust  money  in  real   securities 

investTnentson  gJiall  authorize  and  shall  he  deemed  to  liave  always  autho- 
^^^wwf  rized  an  investment  upon  mortgage  of  property  held  for  an 
unexpired  term  of  not  less  than  two  hundred  years  and  not 
subject  to  any  reservation  of  rent  greater  than  one  shilling 
a  year  J  or  to  any  right  of  redemption^  or  to  any  condition 
for  re-entry  except  for  non-payment  of  rent. 

This  section  was  repealed  by  the  Trustee  Act,  189.S  ;  and  s.  5, 
sub-8.  (1)  (a),  of  that  Act  is  substituted  for  it.     See  p.  35o, 


Sect.  10.  10.  I^  shall  he  laivful  for  any  trustee  of  any  lease- 

Trustees  of  holds  for  lives  or  years  which  are  renewahle  from  tims  to 
u^d^ma  ^^^^'  either  under  any  covenant  or  contract  or  hy  custom 
renew.  or  u^uol  practice^  if  he  shall  in  his  discretion  think  fit^ 

and  it  shall  he  the  duty  of  such  trustee^  if  thereunto 
required  hy  any  person  having  any  J^enefcial  interesty 
present  or  future  or  contingent,  in  such  leaseholds,  to  use 
his  hest  endeavours  to  ohtain  from  time  to  time  a  renewed 
lease  of  the  sams  hereditaments  on  the  accustomed  and 
reasonahle  tenns,  and  for  that  purpose  it  sliall  he  laicful 
for  any  such  trustee  from  time  to  time  to  make  or  concur 
in  making  such  swrender  of  the  lease  for  the  time  heing 
suhsisting,  and  to  do  all  such  other  acts  as  shall  he  requi- 
site in  that  hehalf ;  hut  this  section  is  not  to  apply  to  any 
case  where  hy  the  temis  of  the  settlement  or  tcill  tlie  person 
in  possession  for  his  life  or  other  limited  interest  is  entitled 
to  enjoy  the  same  without  any  ohligation  to  renew  the  lease 
or  to  contrihute  to  tlie  expense  of  renewing  tlie  same,  unless 
the  consent  in  writing  of  such  person  is  obtained  to  such 
renewal  on  the  part  of  tlie  trustee. 

This  and  the  next  following  section  were  repealed  as  stated  in 
the  next  following  note. 
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11.  in  case  any  money  shall  be  required  for  the  pur-    Trustee  Act, 
pose  of  paying  for  the  renewal  of  any  lease  as  aforesaid^      8ect.ii. 
it  shall  be  lauful  for  the  trustee  effecting  such  renewal  to  ^^^^^ 
pay  the  same  out  of  any  money  which  may  then  be  in  his  trustee  to 
hands  in  trust  for  the  po'sons  beneficially  interested  in  the  ^^J^JJ^^ 
lands  to  be  comprised  in  the  renewed  lease,  and  if  he  shall  on  renetmi  of 
not  have  in  his  hands  as  aforesaid  sufficient  money  for  the  ^^^^' 
purpose,  it  shall  be  lawfid  for  the  trustee  to   raise   the 
money  required  by  mortgage  of  the  liereditaments  to  be 
contained  in  the  renewed  lease,  or  of  any  other  heredita- 
ments  for  the  time  being  subject  to  the  subsisting  uses  or 
trusts  to  which  th£  hei'editaments  comprised  in  the  renewed 
lease  shall  be  subject ;  and  no  mortgagee  advancing  money 
upon  such  mortgage,  purporting  to   be  made  under  this 
power,  shall  be  bound  to  see  that  such  money  is  wanted, 
or  tJmt  no  more  is  raised  than  is  wanted  for  the  purpose 
aforesaid. 

This  and  the  last  preceding  section  were  repealed  by  the 
Trustee  Act,  1893  ;  and  s.  19  of  that  Act  is  substituted  for  them. 
See  p.  d74:,po8t. 

12. — (1-)  This   Act  shall  apply  as   well   to   trusts      Beet.  12. 
a-eated  by  instrument  executed  before  as  to  trusts  created  ^J^^<cai<on  0/ 
after  the  passing  of  this  Act. 

(2.)  Provided  always,  tlmt  save  as  in  this  Act  expressly 
provided,  nothing  therein  contained  shall  authorize  any 
trustee  to  do  anything  tvhich  he  is  in  express  terms  for- 
bidden to  do,  or  to  omit  to  do  anything  which  he  is  in 
express  terms  directed  to  doy  by  the  instrument  or  instru- 
ments a-eating  the  trust. 

Repealed  by  the  Trustee  Act,  1893,  and  replaced  by  s.  19, 
8ub-8.  (8),  thereof,  p.  876,  post. 
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(56  &  57  Vict.  c.  53.) 

An  Act  to  consolidate  Enactments  relating  to  Trustees. 

[22nd  September,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows  : 


PART  I. 

Investments. 

8ect.i.  1.  A  trustee  may,  unless  expressly  forbidden  by 

Authorized       the  instrument  (if  any)  creating  the  trust,  invest  any 

trust  funds  in  his  hands,  whether  at  the  time  in  a 

state  of  investment  or  not,  in  manner  following,  that 

is  to  say  : 

"  Trust "  and  "  trustee  "  are  defined  by  s.  50,  post,  p.  402. 
Under  the  T.  A.  1888,  s.  8  {ante,  p.  345),  it  has  been  held  that 
trustee  includes  the  director  of  a  company  (Re  Lands  Allotment 
Co.y  1894, 1  Ch.  61 G),  and  under  the  T.  A.  1889,  which  is  repealed 
by  this  Act,  it  has  been  held  that  trustee  includes  a  corporation 
holding  funds  for  charitable  purposes  {Re  Manchester  Royal 
Infirmary,  43  Ch.  D.  420),  but  not  persons  holding  the  funds 
of  a  building  society  to  be  invested  at  the  direction  of  the  b<»rd 
{Re  National  Permanent  Building  Society,  43  Ch.  D.  431),  though 
as  to  the  latter,  see  now  Building  Societies  Act,  1894,  s.  17. 

The  words  "  whether  at  the  time  in  a  state  of  investment  or  not " 
only  express  what  was  held  to  have  been  implied  in  the  T.  A. 
1889.    (See  Hume  v.  Lopes,  1892.  A.  C.  112.) 

Funds  in  Court  cannot  be  invested  in  securities  forbidden  by 
the  settlor,  although  authorized  by  R.  S.  C.  ord.  22,  r.  17.  {Ovey 
v.  Ovey,  1900,  2  Ch.  524.) 
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(a)  In  any  of  the  parliamentary  stocks  or  public   TmateeAct, 

funds    or    government    securities  of    the      se^i. 
United  Kingdom  ;  — '- 

(b)  On  real  or  heritable  securities  in  Great  Britain 

or  Ireland : 

Real  security  in  Ireland  has  been  held  to  include  leaseholds  for 
lives  perpetually  renewable  at  a  head  rent,  that  being  the  common 
tenure  of  land  in  Ireland.  {Macleod  v.  Anmsley^  16  Bea.  600.) 
But  the  ordinary  power  to  invest  on  a  real  security  does  not  authorize 
an  advancement  upon  leaseholds  for  however  long  a  term.  {Re 
Chmnell,  8  Ch.  D.  492  ;  Re  BoycTs  S,  E.  14  Ch.  D.  Q2^  ;  Leigh  v. 
Leigh^  56  L.  J.  Ch.  125.)  Sect.  5  {post^  p.  355),  which  enables 
a  trustee  having  power  to  invest  on  real  securities  to  invest  on 
mortgage  of  property  held  for  a  long  term,  would,  if  construed 
strictly,  apply  only  to  a  trustee  who  is  expressly  authorized  by  the 
jsettlement  to  invest  on  real  securities,  and  not  to  one  whose 
powers  of  investment  are  contained  only  in  this  section. 

(c)  In  the  stock  of  the  Bank  of  England  or  the 

Bank  of  Ireland  : 

(d)  In  India  three  and  a  half  per  cent,  stock  and 

India  three  per  cent,  stock,  or  in  any  other 
capital  stock  which  may  at  any  time  here- 
after be  issued  by  the  Secretary  of  State  in 
Council  of  India  under  the  authority  of  act 
of  parliament,  and  charged  on  the  revenues 
of  India : 

(e)  In  any  securities  the  interest  of  which  is  for 

the  time  being  guaranteed  by  parliament : 

(f)  In  consolidated  stock  created  by  the  Metro- 

politan Board  of  Works,  or  by  the  London 
County  Council,  or  in  debenture  stock 
created  by  the  receiver  for  the  Metropolitan 
Police  District : 
<g)  In  the  debenture  or  rentcharge,  or  guaranteed 
or  preference  stock  of  any  railway  company 
in  Great  Britain  or  Ireland  incorporated  by 
special  act  of  parliament,  and  having  during 
each  of  the  ten  years  last  past  before  the 
date  of  investment  paid  a  dividend  at  the 
rate  of  not  less  than  three  per  centum  per 
annum  on  its  ordinary  stock : 

By  R.  S.  C.  ord.  22^  r.  17,  cash  under  the  control  of  or  subject 
to  the  order    of    the  Court,    may   be    invested  on  debenture, 
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Trustee  Act,    preference,  guaranteed  or  rentcharge  stocks  of  railways  in  Great 

1898,         Britain  or  Ireland  having  for  ten  years  next  before  the  date  of 

Sect.  1.        investment  paid  a  dividend  on  ordinary  stock  or  shares.     And 

as  this  order  is  incorporated  by  sub-s.  (o\  posfy  it  follows  that 

this  class  of  set^urities  is  somewhat  wider  than  is  stated  in  thk 

sub-section. 

By  s.  4  of  the  T.  A.  1894  {post,  p. 406),  it  is  provided  that 
a  trustee  shall  not  be  liable  for  breach  of  trust  by  reason  only  of 
his  continuing  to  hold  an  investment  which  has  ceased  to  be  an 
authorized  investment.  Consequently  a  trustee  is  not  bound  to 
realize  an  investment  which  has  been  made  under  sub-s.  (g),  if  the 
company  should  fail  in  any  year  to  pay  a  dividend  on  its  ordinary 
stock. 

By  s.  50  (post  p.  401),  "stock"  includes  fully  paid-up  shares. 

See  Five  v.  Boyton,  1891,  1  Ch.  501,  and  Re  Smith,  Davidson  v. 
Myrtle,  189G,  2  Ch.  590,  as  to  the  meaning  of  the  words  "com- 
pany incorporated  by  act  of  parliament*'  in  an  investment 
clause. 

(h)  In  the  stock  of  any  railway  or  canal  company 
in  Great  Britain  or  Ireland  whose  under- 
taking is  leased  in  perpetuity  or  for  a  term 
of  not  less  than  two  hundred  years  at  a 
fixed  rental  to  any  such  railway  company 
as  is  mentioned  in  sub-section  (9),  either 
alone  or  jointly  with  any  other  railway 
company : 

(i)  In  the  debenture  stock  of  any  railway  company 
in  India  the  interest  on  which  is  paid  or 
guaranteed  by  the  Secretary  of  State  in 
Council  of  India : 

(j)  In  the  ''  B  ''  annuities  of  the  Eastern  Bengal^ 
the  East  Indian,  and  the  Scinde  Punjaub 
and  Delhi  Kailways,  and  any  like  annuities 
which  may  at  any  time  hereafter  be  created 
on  the  purchase  of  any  other  railway  by 
the  Secretary  of  State  in  Council  of  India> 
and  charged  on  the  revenues  of  India,  and 
which  may  be  authorized  by  act  of  parUa- 
ment  to  be  accepted  by  trustees  in  lieu  of 
any  stock  held  by  them  in  the  purchased 
railway;  also  in  deferred  annuities  com- 
prised in  the  register  of  holders  of  annuity 
class  D.  and  annuities  comprised  in  the 
register  of  annuitants  class  C.  of  the  East 
Indian  Railway  Company: 
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(k)  In  the  stock  of  any  railway  company  in  India   Trustee  Act, 
upon  which  a  fixed  or  minimum  dividend      gJJ^^i 

in  sterling  is  paid  or  guaranteed  by  the 

Secretary  of  State  in  Council  of  India,  or 
upon  the  capital  of  which  the  interest  is  so 
guaranteed : 

(1)  In  the  debenture  or  guaranteed  or  preference 
stock  of  any  company  in  Great  Britain  or 
Ireland,  established  for  the  supply  of  water 
for  profit,  and  incorporated  by  special  act 
of  parliament  or  by  royal  charter,  and 
having  during  each  of  the  ten  years  last 
past  before  the  date  of  investment  paid  a 
dividend  of  not  less  than  five  pounds  per 
centum  on  its  ordinary  stock : 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be 
issued,  by  the  corporation  of  any  municipal 
borough  having,  according  to  the  returns 
of  the  last  census  prior  to  the  date  of  invest- 
ment, a  population  exceeding  fifty  thousand, 
or  by  any  county  council,  under  the  autho- 
rity of  any  act  of  parliament  or  provisional 
order : 

(n)  In  nominal  or  inscribed  stock  issued  or  to  be 
issued  by  any  commissioners  incorporated  by 
act  of  parliament  for  the  purpose  of  supply- 
ing water,  and  having  a  compulsory  power 
of  levying  rates  over  an  area  having,  accord- 
ing to  the  returns  of  the  last  census  prior 
to  the  date  of  investment,  a  population 
exceeding  fifty  thousand,  provided  that 
during  each  of  the  ten  years  last  past 
before  the  date  of  investment  the  rates 
levied  by  such  commissioners  shall  not 
have  exceeded  eighty  per  centum  of  .the 
amount  authorized  by  law  to  be  levied  : 

(o)  In  any  of  the  stocks,  funds,  or  securities  for 
the  time  being  authorized  for  the  invest- 
ment of  cash  under  the  control  or  subject 
to  the  order  of  the  High  Court, 

See  note  to  sub-s.  (g),  ante, 

c.  A  A 
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Trustee  Aet, 
1898, 
Beet.  1. 


Sect.  2. 

Purchase  at  a 
premium  of 
redeemable 
stocks. 


and  may  also  from  time  to  time  vary  any  such 
investment. 

By  8.  2  of  the  Colonial  Stock  Act,  1900  (63  &  64  Vict.  c.  62), 
it  is  provided  that  the  securities  in  which  a  trustee  may  invest 
under  the  powers  of  the  T.  A.  1893,  shall  include  any  colonial 
stock  which  is  registered  in  the  United  Kingdom  in  accordance 
with  the  pro\a8ions  of  the  Colonial  Stock  Acts,  1877  and  1892, 
as  amended  by  the  Act  of  1900,  and  with  respect  to  which  there 
have  been  observed  such  conditions  (if  any)  as  the  Treasury  may 
by  order  notified  in  the  London  Gazette  prescribe. 

2. — (1.)  A  trustee  may  under  the  powers  of  this 
x\ct  invest  in  any  of  the  securities  mentioned  or 
referred  to  in  section  one  of  this  Act,  notwithstand- 
ing that  the  same  may  be  redeemable,  and  that  the 
price  exceeds  the  redemption  value. 

(2.)  Provided  that  a  trustee  may  not  under  the 
powers  of  this  Act  purchase  at  a  price  exceeding  its 
redemption  value  any  stock  mentioned  or  referred  to 
in  sub-sections  {g)j  (/),  (k),  (/),  and  (m)  of  section 
one,  which  is  liable  to  be  redeemed  within  fifteen 
years  of  the  date  of  purchase  at  par  or  at  some  other 
fixed  rate,  or  purchase  any  such  stock  as  is  mentioned 
or  referred  to  in  the  sub-sections  aforesaid,  which  is 
liable  to  be  redeemed  at  par  or  at  some  other  fixed 
rate,  at  a  price  exceeding  fifteen  per  centum  above 
par  or  such  other  fixed  rate. 

(3.)  A  trustee  may  retain  until  redemption  any 
redeemable  stock,  fund,  or  security  which  may  have 
been  purchased  in  accordance  with  the  powers  of 
this  Act. 


Sect.  8. 

Discretion  of 
tnistecs. 


Sect.  4. 

Application 
of  preceding 

sections. 


3.  Every  power  conferred  by  the  preceding 
sections  shall  be  exercised  according  to  the  discretion 
of  the  trustee,  but  subject  to  any  consent  required 
by  the  instrument,  if  any,  creating  the  trust  with 
respect  to  the  investment  of  the  trust  funds. 

4.  The  preceding  sections  shall  apply  as  well  to 
trusts  created  before  as  to  trusts  created  after  the 
passing  of  this  Act,  and  the  powers  thereby  conferred 
shall  be  in  addition  to  the  powers  conferred  by  the 
instrument,  if  any,  creating  the  trust. 
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5. — (1.)  A  trustee  having  power  to  invest  in  real   Trustee  Act, 
securities,  unless  expressly  forbidden  by  the  instru-      sect.\ 
ment  creating  the   trust,  may  invest  and  shall  be  ^~'ZZ~  ^ 
deemed  to  have  always  had  power  to  invest —  o°exp^° 

(a)  on  mortgage  of  property  held  for  an  unexpired  f ^^^^^^^ 

term  of  not  less  than  two  hundred  years, 
and  not  subject  to  a  reservation  of  rent 
greater  than  a  shilling  a  year,  or  to  any 
right  of  redemption  or  to  any  condition  for 
re-entry,  except  for  non-payment  of  rent ; 
and 

Sub-8.  (1)  (a)  replaces  T.  A.  1888,  s.  9. 

The  word  "  power "  will  perhaps  be  held  to  include  a  general 
authority  given  by  statute  ;  though  it  would  more  aptly  be 
restricted  to  express  powers  inserted  in  a  settlement.  If  the  wider 
view  is  adoptea,  this  provision,  by  virtue  of  s.  1,  sub-s.  (b),  ante, 
will  in  practice  be  applicable  to  all  trusts. 

As  to  the  enlargement  of  long  terras  into  a  fee  simple,  see  notes 
on  the  Conv.  Act,  1881,  s.  05,  p.  152,  ante.  It  will  be  observed 
that  the  terms  contemplated  by  this  section  are  not  necessarily 
capable  of  enlargement. 

(b)  on  any    charge,  or    upon  mortgage  of  any 

charge,  made  under  the  Improvement  of 
Land  Act,  1864. 

Sub-s.  (/>)  re-enacts  27  &  28  Vict.  c.  114,  s.  GO,  which  is 
repealed  by  this  Act  so  far  as  it  relates  to  trustees. 

(2.)  A  trustee  having  power  to  invest  in  the  mort- 
gages or  bonds  of  any  railway  company  or  of  any 
other  description  of  company  may,  unless  the  con- 
trary is  expressed  in  the  instrument  authorizing  the 
investment,  invest  in  the  debenture  stock  of  a 
railway  company  or  such  other  company  as  aforesaid. 

Sub-s.  (2)  re-enacts  the  Debenture  Stock  Act,  1871  (34  Vict. 
c.  27),  which  is  repealed  by  this  Act. 

(3.)  A  trustee  having  power  to  invest  money  in 
the  debentures  or  debenture  stock  of  any  railway  or 
other  company  may,  unless  the  contrary  is  expressed 
in  the  instrument  authorizing  the  investment,  invest 
in  any  nominal  debentures  or  nominal  debenture 
stock  issued  under  the  Local  Loans  Act,  1875. 

Sub-s.  (3)  re-enacts  s.  27  of  the  Local  Loans  Act,  1875  (38  &  89 
Vict.  c.  83),  which  is  repealed  by  this  Act. 

A  a2 
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Trustee  Act, 

1893, 

8eot.5. 


Sect.  6. 

Power  to 
invest,  not- 
withstanding 
drainage 
cbaiges. 
10  &  11  Vict, 
c.  32. 


Sect.  7. 

Trustees  not 

to  convert 

inscribed 

stock  into 

certificates  to 

bearer. 

26  k  27  Vict. 

c.  73. 

83  &  34  Vict. 

c.  71. 

38  &  39  Vict. 

c.  83. 

40  &  41  Vict. 

c.  59. 


(4.)  A  trustee  having  power  to  invest  money  in 
securities  in  the  Isle  of  Man,  or  in  securities  of  the 
government  of  a  colony,  may,  unless  the  contrarj'  is 
expressed  in  the  instrument  authorizing  the  invest- 
ment, invest  in  any  securities  of  the  government  of 
the  Isle  of  Man,  under  the  Isle  of  Man  Loans  Act,  1880. 

Sub-8.  (4)  re-enacts  s.  7  of  the  Isle  of  Man  Loans  Act,  1880 
(43  &  44  Vict.  c.  8),  which  is  repealed  by  this  Act  so  far  as  it 
relates  to  trustees. 

(5.)  A  trustee  having  a  general  power  to  invest 

trust  moneys  in  or  upon   the  security  of  shares, 

stock,  mortgages,  bonds,  or  debentures  of  companies 

incorporated  by  or  acting  under  the  authority  of  an 

act  of  parliament,  may  invest  in,  or  upon  the  security 

of,  mortgage  debentures  duly  issued  under  and  in 

accordance   with   the  provisions  of  the   Mortgage 

Debenture  Act,  1865. 

Sub-s.  (5)  re-enacts  28  &  29  Vict.  c.  78,  s.  40,  which  is  repealed 
by  this  Act. 

6.  A  trustee  having  power  to  invest  in  the  pur- 
chase of  land  or  on  mortgage  of  land  may  invest  in 
the  purchase,  or  on  mortgage  of  any  land,  notwith- 
standing the  same  is  charged  with  a  rent  under  the 
powers  of  the  Public  Money  Drainage  Acts,  1846  to 
1856,  or  the  Landed  Property  Improvement  (Ireland) 
Act,  1847,  or  by  an  absolute  order  made  under  the 
Improvement  of  Land  Act,  1864,  unless  the  terms  of 
the  trust  expressly  provide  that  the  land  to  be  pur- 
chased or  taken  in  mortgage  shall  not  be  subject  to 
any  such  prior  charge. 

This  section  re-enacts  9  &  10  Vict.  c.  101,  s.  37  ;  10  &  11  Vict 
c.  32,  8.  53;  and  27  &  28  Vict.  c.  114,  s.  61,  all  of  which  are 
repealed  by  this  Act. 

7, — (1.)  A  trustee,  unless  authorized  by  the  terms 
of  his  trust,  shall  not  apply  for  or  hold  any  certifi- 
cate to  bearer  issued  under  the  authority  of  any  of 
the  following  Acts,  that  is  to  say : 

(a)  The  India  Stock  Certificate  Act,  1863 ; 

(b)  The  National  Debt  Act,  1870 ; 

(c)  The  Local  Loans  Act,  1875 ; 

(d)  The  Colonial  Stock  Act,  1877. 
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(2.)  Nothing  in  this  section  shall  impose  on  the   Trustee  Aet, 
Bank  of  England  or  of  Ireland,  or  on  any  person      seetV 

authorized  to  issue  any  such  certificates,  any  obliga- '■ — 

tion  to  inquire  whether  a  person  applying  for  such  a 
certificate  is  or  is  jiot  a  trustee,  or  subject  them  to 
any  liability  in  the  event  of  their  granting  any  such 
certificate  to  a  trustee,  nor  invalidate  any  such 
certificate  if  granted. 

This  section  re-enacts  26  &  27  Vict.  c.  78,  s.  4  ;  33  &  34  Vict, 
c.  71,  s.  29  ;  38  &  39  Vict.  o.  83,  s.  21  ;  and  40  &  41  Vict.  o.  59, 
8.  12,  all  of  which  are  repealed  by  this  Act. 

8. — (1.)  A  trustee  lending  money  on  the  security      ^««*-  *• 
of  any  property  on  which  he   can  lawfully  lend  JjJ'^^tmentg 
shall  not  be   chargeable  with  breach  of  trust  by  b/tni™tees 
reason  only  of  the  proportion  borne  by  the  amount  ^biVw'^ 
of  the  loan  to  the  value  of  the  property  at  the  time  breaches  of 
when  the  loan  was  made,  provided  that  it  appears  *'''*^' 
to  the  Court  that  in  making  the  loan  the  trustee  was 
acting  upon  a  report  as  to  the  value  of  the  property 
made  by  a  person  whom  he  reasonably  believed  to 
be  an  able  practical  surveyor  or  valuer  instructed 
and  employed  independently  of  any  owner  of  the 
property,  whether  such  surveyor  or  valuer  carried 
on  business  in  the  locality  where  the  property  is 
situate  or  elsewhere,  and  that  the  amount  of  the 
loan  does  not  exceed  two  equal  third  parts  of  the 
value  of  the  property  as  stated  in  the  report,  and 
that  the  loan  was  made  under  the  advice  of  the 
surveyor  or  valuer  expressed  in  the  report. 

Section  8  replaces  s.  4  of  the  T.  A.  1888. 

The  requirements  of  the  section  constitute  a  standard  for 
judging  whether  the  conduct  of  the  trustee  in  making  the  invest- 
ment has  been  reasonable,  though  non-compliance  with  those 
requirements  is  not  necessarily  a  fatal  obstacle  to  an  application 
for  relief  under  the  Judicial  Trustee  Act,  1896.  {Re  Stuart, 
SmWi  V.  Stuart,  1897,  2  Ch.  583.)  The  decision  of  Stirling,  J., 
in  this  case  contains  some  valuable  observations  on  the  precautions 
which  trustees  should  observe  in  making  investments  upon 
mortgage. 

This  sub-section  was  intended  to  modify  the  rule  adopted  by 
courts  of  equity,  that  in  lending  money  upon  the  security  of 
buildings,  not  more  than  half  their  value  must  be  lent.  It  also 
overrules  certain   objections   taken  to  the  method  of  valuation 
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Sect.  8. 


Trustee  Act,    adopted  by  the  trustees  in  Fry  v.   Tapaoriy  2a  Cli.  D.  268,  by 
^1898^        reason  of  their  having  appointed  a  vainer  not  resident  in  the 
locality. 

In  order  that  the  trustee  may  obtain  the  protection  of  this 
section,  the  following  conditions  must  be  fulfilled  : — 

(1.)  The  trustee  must  obtain  an  independent  report   from  a 

competent  surveyor ; 
(2.)  The  report  must  state  the  market  value  of  the  property : 

it  will  not  suffice  to  state  the  amount  for  which  the 

valuer  thinks  the  property  a  good  security  ; 
(3.)  The  report  must  aavise  that  the  property  is  a  sufficient 

security  for  the  proposed  loan  ;  and 
(4.)  The  trustee  must  act  upon  the  faith  of  the  report. 

As  to  the  phrase  "able  practical  surveyor,"  see  note  on  S.  L.  Act, 
1882,.  s.  2Q,  sub-8.  2  (ii.),  p.  257,  ante. 

If  the  surveyor's  fees  are  ultimately  paid  by  the  borrower,  this 
circumstance  must  not  be  disclosed  to  the  surveyor  pending  the 
preparation  of  his  report ;  because  this  knowledge  is  considered 
to  affect  his  independence. 

As  to  the  general  duty  of  trustees  in  making  investments,  see 
Re  Whikley,  W.  v.  Learoyd,  38  Ch.  D.  347  ;  aff.  in  Dom.  Proc. 
12  App.  Cas.  727. 

The  words,  "believed  to  be,"  do  not  refer  to  the  words  "instructed 
and  employed,"  <fec.  It  is  incumbent  on  the  trustee  to  prove  such 
instruction  and  employment.  {Re  Walker^  59  L.  J.  Ch.  386 ; 
Re  Somerset,  S.  v.  Earl  Foulett,  1894,  1  Ch.  231.) 

(2.)  A  trustee  lending  money  on  the  security  of 
any  leasehold  property  shall  not  be  chargeable  with 
breach  of  trust  only  upon  the  ground  that  in  making 
such  loan  he  dispensed  either  w^hoUy  or  partly  with 
the  production  or  investigation  of  the  lessor's  title. 

This  provision  has  commonly  been  inserted  in  investment 
clauses  which  authorize  the  investment  of  trust  money  upon 
leaseholds.  It  is  nevertheless  doubtful  whether  the  provision 
would  justify  trustees  in  lending  money  upon  beneficial  lease- 
holds of  recent  date,  without  obtaining  any  information,  at  least 
by  way  of  general  reputation,  as  to  the  lessor's  title.  The  general 
rule  as  to  taking  precautions  seems  to  be  as  follows  : — (1)  If  an 
unauthorized  investment  is  made,  the  trustee  is  liable  for  any  loss, 
no  matter  what  precautions  he  may  have  taken ;  but  (-2)  in 
making  authorized  investments,  he  is  bound  to  take  reasonable 
precautions  to  avoid  loss,  which  should  be  somewhat  in  excess  of 
the  standard  suggested  by  experience  of  what  is  often  done  by 
men  of  ordinary  prudence  in  dealing  with  their  own  affairs  :  such 
last-mentioned  degree  of  precaution,  though  sufficient  in  the 
general  administration  of  the  trust,  not  being  sufficient  when  the 
question  relates  to  the  making  of  investments.  (See  on  both 
points,  Re  Salmon,  Priest  v.  Ujypleby,  42  Ch.  D.  at  p.  807.) 
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(3.)  A  trustee  shall  not  be  chargeable  with  breach  TnuteeAct, 
of  trust  only  upon  the  ground  that  in  effecting  the  seet.\ 
purchase  of  or  in  lending  money  upon  the  security 
of  any  property  he  has  accepted  a  shorter  title  than 
the  title  which  a  purchaser  is,  in  the  absence  of  a 
special  contract,  entitled  to  require,  if  in  the  opinion 
of  the  Court  the  title  accepted  be  such  as  a  person 
acting  with  prudence  and  caution  would  have 
accepted. 

Before  the  Trustee  Act,  1888,  upon  a  purchase  of  land,  or  an 
investment  upon  the  security  of  land,  by  trustees,  it  was  theoreti- 
cally their  duty,  unless  expressly  authorized  by  the  trust  to  accept 
a  shorter  title,  to  require  a  good  marketable  title  to  be  traced 
back  for  the  legal  period  ;  which  now,  by  the  V.  &  P.  Act,  1874, 
s.  1,  is  ordinarily  forty  years.  Courts  of  equity,  however,  have 
frequently  sanctioned  an  investment  upon  less  than  a  technically 
good  marketable  title.  (See  Re  Sheffield  d'c.  Bail.  Co.  1  Sm.  & 
GiiF.  Appendix,  p.  iv.  ;  Meyrick  v.  Laws,  84  Beav.  58,  at  p.  59.) 

(4.)  This  section  applies  to  transfers  of  existing 
securities  as  well  as  to  new  securities,  and  to  invest- 
ments made  as  well  before  as  after  the  commence- 
ment of  this  Act,  except  where  an  action  or  other 
proceeding  was  pending  with  reference  thereto  on  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight. 

It  is  conceived  that  the  language  of  this  sub-section  will  be 
restricted  to  actions  and  proceedings  having  for  their  primary 
object  the  charging  of  a  trustee  in  respect  of  a  breach  of  trust. 


9. — (1.)  Where    a  trustee   improperly  advances      Beets, 
trust  money  on  a  mortgage  security  which  would  at  ^^^^l^^ 
the  time  of  the  investment  be  a  proper  investment  of  improper 
in  all  respects  for  a  smaller  sum  than  is  actually  in^es^^^ents. 
advanced  thereon  the  security  shall  be  deemed  an 
authorized  investment  for  the  smaller  sum,  and  the 
trustee  shall  only  be  liable  to  make  good  the  sum 
advanced  in  excess  thereof  with  interest. 

(2.)  This  section  applies  to  investments  made  as 
well  before  as  after  the  commencement  of  this  Act 
except  where  an  action  or  other  proceeding  was 
pending  with  reference  thereto  on  the  twenty-fourth 
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Trustee  Act,   day  of  December  one  thousand  eight  hundred  and 
slct.^9.      eighty-eight. 


Sect.  9  replaces  s.  5  of  the  T.  A.  1888. 

This  alters  the  previous  rule  of  the  Court,  by  which,  in 
of  improper  investment,  the  trustees,  if  held  liable  at  all,  were 
disallowed  the  whole  amount  of  the  investment.  (See  Budge  v. 
Gummow,  L.  R.  7  Ch.  719  ;  Bell  v.  Turnery  W.  N.  1874,  p.  113 ; 
Re  Whiteley,  W.  v.  Learoyd,  33  Ch.  D.  347  ;  affirmed,  12  App. 
Cas.  727.)  The  result  was  usually,  in  practice,  that  the  trustee 
paid  the  amount  represented  by  the  investment,  and  took  over 
the  investment  for  his  own  benefit.  But  there  is  a  distinction  in 
this  respect  between  an  investment  of  an  unauthorized  description 
and  an  investment  which  is  of  an  authorized  description,  but 
improvidently  made ;  for  it  seems  that,  in  the  former  case,  the 
defaulting  trustee  has  the  absolute  right  to  take  over  the  invest- 
ment if  he  replaces  the  fund,  but  that  in  the  latter  case  he  has 
not,  and  the  investment  may  be  realized  without  his  consent,  he 
being  charged  with  the  resulting  loss.  {Re  Salmon,  Priest  v. 
Upplehy,  42  Ch.  D.  351.)  See  also  Re  Massifigberd,  Clark  v. 
Trelawny,  63  L.  T.  296,  and  Head  v.  Gould,  1898,  2  Ch.  250, 
where  it  was  held  that  the  rule  which  entitles  a  trustee  to  have  an 
unauthorized  security  transferred  to  him  does  not  apply  when  the 
cestui  que  trust  is  an  infant. 

The  trustee  must  prove  the  propriety  of  the  investment 
(Jones  V.  Julian,  25  L.  R.  Ir.  45  ;  Want  v.  Campain,  9  Times 
L.  R.  254.)  See  also  Re  Turner,  Barker  v.  Ivimey,  1897,  1  Ch. 
at  p.  5il,  and  Blyth  v.  Fladgate,  1891,  1  Ch.  at  p.  353,  there 
refeiTed  to. 


Sect.  10. 

Po^er  of  ap- 
pointing new 
trustees. 


PAET  n. 

Various  Powers  and  Duties  of  Trustees. 

Appointment  of  Netv  Trustees. 

10. — (1-)  Where  a  trustee,  either  original  or  sub- 
stituted, and  w^hether  appointed  by  a  Court  or  other- 
wise, is  dead,  or  remains  out  of  the  United  Kingdom 
for  more  than  twelve  months,  or  desires  to  be  dis- 
charged from  all  or  any  of  the  trusts  or  powers 
reposed  in  or  conferred  on  him,  or  refuses  or  is 
unfit  to  act  therein,  or  is  incapable  of  acting  therein, 
then  the  person  or  persons  nominated  for  the  pur- 
pose of  appointing  new  trustees  by  the  instrument, 
if  any,  creating  the  trust,  or  if  there  is  no  such 
person,  or  no  such  person  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee 
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for  the  time  being,  or  the  personal  representatives   Trustee  Act, 
of  the  last  surviving  or  continuing  trustee,  may,  by     seo^%. 
writing,  appoint  another  person  or  other  persons  to         " 
be  a  trustee  or  trustees  in  the  place  of  the  trustee 
dead,  remaining  out  of  the  United  Kingdom,  desir- 
ing to  be  discharged,  refusing,  or  being  unfit  or 
being  incapable,  as  aforesaid. 

Sect.  10,  except  as  noted  below,  replaces  Conv.  Act,  1881,  s.  31. 

Trustees  cannot  be  appointed  to  take  the  place  and  exercise 
the  functions  of  executors.  {Eaton  v.  Dairies,  W.  N.  1894, 
p.  32.) 

If  a  person  is  appointed  both  executor  and  trustee,  he  becomes 
a  tmstee  simpliciter  as  soon  as  the  personal  estate  is  fully  adminis- 
tered.   (i2fi  E,  of  Stamford,  Payne  v.  Stamford,  1896,  1  Ch.  288.) 

The  power  conferred  by  this  section  may  be  exercised,  although 
the  settlement  was  made  before  the  Act,  and  the  occasion  of 
appointing  the  new  trustee  is  for  the  first  time  provided  for  by  the 
Act.    {Re  Walker  <k  Hughes,  24  Ch.  D.  698.) 

The  words  "  personal  representatives  of  the  last  surviving  or 
continuing  trustee,"  include  the  executor  of  a  sole  trustee.  {Re 
Shafto's  Trusts,  29  Ch.  D.  247.) 

In  ordinary  cases,  where  the  statutory  power  can  be  exercised,  it 
is  not  proper  to  apply  to  the  Court.  {Re  John  Gibbons''  Trusts^ 
W.  N.  1882,  p.  12  ;  80  W.  R.  287.)  Such  applications  are  liable 
to  be  dismissed  with  costs.  {Re  OakderCs  Trusts,  26  Sol.  Joum. 
568.)  But  in  a  proper  case  the  Court  will  exercise  its  jurisdic- 
tion to  appoint  trustees ;  as,  for  example,  where  the  last  surviving 
trustee  has  died,  after  committing  a  breach  of  trust  which  renders 
it  inexpedient  that  new  trustees  should  be  appointed  bv  his 
personal  representatives  (see  Re  Pilling*s  Trusts,  27  Sol.  Joum. 
1 99) ;  or  where  the  nature  of  the  trust  property  is  such  that  a 
vesting  order  is  necessary. 

Representatives  of  a  deceased  trustee  cannot  be  compelled  to 
exercise  the  power  to  appoint  new  trustees  given  by  this  section ; 
nor  will  they  incur  liability  to  pay  costs  by  reason  of  their  refusal. 
{Re  Knight's  Will,  26  Ch.  D.  82.) 

If  the  persons  in  whom  a  joint  power  to  appoint  is  vested 
cannot  agree,  the  Court  will  maike  the  appointment.  {Re  Tempest, 
L.  R.  1  Ch.  485.) 

The  Court  has  no  jurisdiction  to  appoint  new  trustees,  even  on 
the  application  of  a  majority  of  the  beneficiaries,  against  the 
wish  of  the  legal  personal  representatives  of  the  last  surviving 
trustee,  who  is  able  and  desirous  to  exercise  the  statutory  power. 
{Re  Higginbottom,  1892,  3  Ch.  132.) 

A  decree  for  the  administration  of  the  trusts  does  not  take 
away  a  power  to  appoint  new  trustees  ;  but  if  the  Court  should 
disapprove  of  the  selection  made,  it  will  require  the  appointor  to 
make  a  fresh  nomination.  {Re  Gadd,  Eastwood  v.  Glark,  23 
Ch.  D.  184.) 
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Tniftee  Aot,  The  donee  of  the  power,  if  acting  in  good  faith,  may  appoint 
Sect^lO  P^^rsons  who  would  not  ordinarily  be  appointed  by  the  Court, 
— '- — '^^-  e.g.,  the  solicitor  to  the  tenant  for  life.  (Re  K  of  Stamford, 
Payne  v.  Stamford,  1896,  1  Ch.  288.) 

Where  a  power  contained  in  a  settlement,  which  is  exerciseable 
only  with  consent  of  a  beneficiary,  has  ceased  to  be  exerciseable, 
the  fact  that  such  power  was  subject  to  such  consent  is  not  the 
expression  of  a  "  contrary  intention "  within  the  meaning  of 
sub-s.  (5),  iiifra,  so  as  to  prevent  the  statutory  power  from  being 
exerciseable  without  such  consent.  {Cecil  v.  Langdon,  28  Ch.  D.  1  ; 
Cradock  v.  Wiiham,  W.  N.  1895,  p.  76.)  And  if  the  instrument 
creating  the  trust  enumerates  certain  events  upon  which  the  donee 
of  a  power  may  appoint  new  trustees,  he  is  restricted  to  those 
events ;  and  on  the  occurrence  of  any  other  event  specified  in  this 
section,  the  statutory  power  becomes  exerciseable.  {Re  Wheeler 
andDe  Rochow,  1896,  1  Ch.  315.) 

The  persons  empowered  by  this  section  to  act  may  appoint  new 
trustees,  when  the  settlement  confers  an  express  power  upon  other 
persons,  if  the  latter  persons,  though  willinj^,  are  by  reason  of 
special  circumstances  unable  to  act.  {Re  Sheppard's  Setimt.  Trusts, 
W.  N.  1888,  p.  234.) 

This  section  will  not  authorize  the  other  trustees  to  make  an 
appointment  in  the  place  of  a  trustee  who  is  an  infant.  (Re 
Tallatvre,  W.  N.  1885,  p.  191.)  Nor  will  it  authorize  the  donee 
of  a  power  of  appointment  to  appoint  himself.  {Re  SkeaUs' Settmt 
Skeais  v.  Evans,  42  Ch.  D.  522  ;  followed  Rs  Newen,  Newen  v. 
Barnes,  1894,  2  Ch.  297,  and  w^^xovqA,  Re  Shortridge,  1895, 1  Ch. 
278.)  Nor  will  it  authorize  a  last  surviving  trustee  by  his  will  to 
appoint  new  trustees  in  succession  to  himself.    {Re  Parker^ s  Trusts, 

1894,  1  Ch.  707.) 

By  s.  2,  8ub-8.  (xvii.),  of  Conv.  Act,  1881,  of  which  this  section 
originally  foimed  part,  ** person'*  includes  a  corporation.  The 
present  Act  contains  no  such  provision.  Under  the  earlier  Act, 
North,  J.,  in  J^  Brogden,  Billing  v.  Brogden,  W.  N.  1888,  p.  238, 
expressed  the  opinion  that  he  had  no  power  to  appoint  a  corporation 
to  be  a  trustee. 

If  one  trustee,  who  also  has  a  sole  power  of  appointing  new 
trustees,  becomes  lunatic,  a  trustee  may  be  appointed  in  his  place 
under  this  section.  See  Re  Blake,  W.  N.  1887,  p.  173  ;  where, 
however,  the  appointment  was  made  by  the  Court  under  s.  137  of 
the  Lunacy  Eegulation  Acjt,  1853,  16  &  17  Vict.  c.  70.  Under 
the  Lunacy  Act,  1890,  53  &  54  Vict.  c.  5,  ss.  128,  129,  the  Court 
has  jurisdiction  to  authorize  the  committee  of  a  lunatic  to  exercise 
on  his  behalf  a  power  to  appoint  new  trustees.     {Re  Shortridge, 

1895,  1  Ch.  278.) 

It  has  been  held  that  this  section  extends  to  a  case  in  which  a 
private  Act  incorporated  the  corresponding  section  of  Lord  Cran- 
worth's  Act,  with  the  restriction,  that  every  appointment  must  be 
made  with  the  approval  of  the  Court ;  and  the  power  conferred  by 
this  section  may  now  be  exercised  discharged  from  the  restriction. 
(Re  Lloyd's  Trusts,  W.  N.  1888,  p.  20.) 

It  has  been  held  that  the  donee  of  a  power  to  appoint  new 
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trustees,  who  has  an  interest  in  the  settled  fund,  may  exercise  the    Xnutee  Act, 
power  after  parting  with  his  interest.     {Hardacre  v.  Moorhouse,         IW8, 
26  Ch.  D.  417  ;  but  see  i25  Bedingfield  and  Herring,  1893,  2  Ch.     J^«^10^_ 
at  p.  337.) 

When  the  appointment  of  successors  to  certain  of  the  trustees 
is  by  the  settlement  given  to  one  party,  and  the  appointment  of 
successors  to  others  of  them  is  given  to  another  party,  the  section 
is  separately  applicable  to  the  different  cases  ;  so  that,  if,  by  reason 
of  the  circumstances,  a  new  trustee  of  a  particular  class  cannot 
be  appointed  by  the  donee  of  the  power  to  appoint  new  trustees 
of  that  class,  an  appointment  of  a  trustee  of  that  class  may  be 
made  under  the  statutory  power.  {Re  Cutlery  Es  Stephens^  Trusts, 
89  Sol.  Journ.  484.) 

This  section  does  not  provide  for  the  case  of  all  the  trustees 
appointed  by  a  will  dying  in  the  testator's  lifetime. 

Trustees  for  purposes  of  the  S.  L.  Acts  can  now  be  appointed 
under  this  section.    (See  s.  47,  p.  398,  post.) 

As  to  when  a  trustee  "  remains  out  of  the  United  Kingdom  for 
more  than  twelve  months,"  see  Re  Walker,  Summers  v.  Barrow, 
1901,  1  Ch.  259. 

(2.)  On  the  appointment  of  a  new^  trustee  for  the 
whole  or  any  part  of  trust  property — 

(a)  the  number  of  trustees  may  be  increased ;  and 

The  Court  had  power,  under  s.  32  of  the  Trustee  Act,  ISoO, 
now  replaced  by  s.  25,  sub-s.  (1)  of  the  present  Act,  to  increase 
the  number  of  the  trustees,  although  there  might  be  no  vacancy. 
{Re  Brackenbury^s  Trusts,  L.  R.  10  Eq.  45.)  But  it  does  not 
appear  that  uuder  the  present  section  any  appointment  can  be 
made  without  a  vacancy.  (See  Re  Oregson's  Trusts,  34  Ch.  D.  209.) 
Under  sub-s.  {c),  infra,  the  number  of  trustees,  if  greater  than 
two,  may  be  decreased  by  voluntary  retirement.  The  Court,  acting 
under  the  Trustee  Act,  1850,  would  not  remove  a  trustee  without 
appointing  a  successor  (see  note  on  the  next  section) ;  nor  on  the 
appointment  of  new  trustees  would  the  Court  reduce  the  number 
(see  Re  Gardiner'* s  Trusts,  33  Ch.  D.  590) ;  unless,  perhaps,  under 
special  circumstances  (see  Re  Fowler's  Trusts,  W.  N.  188G, 
p.  183).  But  there  is  nothing  to  prevent  a  person,  exercising  the 
power  given  by  this  section,  from  filling  up  less  than  the  whole 
number  of  vacancies. 

In  particular  cases  the  wording  of  the  instrument  containing 
the  power  has  been  held  to  authorize  such  increase  or  reduction. 
In  Meinertzliagen  v.  Davis,  1  Coll.  335,  the  appointment  of  three 
trustees  in  place  of  two,  in  Re  Breary,  W.  N.  1873,  p.  48,  of  two 
in  place  of  one,  and  in  Re  Pool  BathursVs  Estate,  i  Sm.  &  Giff. 
1(59,  of  two  in  place  of  three,  was  upheld.  In  Cunningham  to 
Wilson,  W.  N.  1877,  p.  258,  Jessel,  M.  R.,  said  that  he  was  not 
aware  of  aay  rule  making  it  compulsory  on  the  donees  of  a  power 
when  appointing  new  trustees  to  keep  up  the  full  number,  except 
in  the  case  of  a  charity,  and  that  if  a  testator  wished  the  number 
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Trnatee  Aet,  to  be  kept  up  he  must  expressly  say  so.  This  case  was  followed  in 
1S93,  West,  of  England  Jhc.  Bank  v.  Murch,  23  Ch.  D.  138,  in  which 
Sect.  10^  ^Yie  appointment  of  one  trustee  in  the  place  of  two,  one  of  whom 
had  disclaimed  without  acting,  was  upheld  ;  but  it  seems  to  be  at 
variance  with  K  of  Lonsdale  v.  Beckett^  4  De  G.  &  Sm.  73,  where 
the  appointment,  by  a  retiring  trustee,  of  a  sole  trustee  of  an 
instrument  by  which  three  had  originally  been  appointed,  was 
held  to  be  invalid.  The  appointment  of  four  trustees  in  the  place 
of  three  was  held  bad  in  Ex  pie.  Davis,  2  Y.  &  C.  C.  C.  468. 
(See  also  Lewin  on  Trusts,  8th  ed.  p.  659, 9th  ed.  p.  742,  10th  ed. 
p.  781  ;  Chance  on  Powers,  s.  2568.) 

(b)  a  separate  set  of  trustees  may  be  appointed 
for  any  part  of  the  trust  property  held  on 
trusts  distinct  from  those  relating  to  any 
other  part  or  parts  of  the  trust  property, 
notwithstanding  that  no  new  trustees  or 
trustee  are  or  is  to  be  appointed  for  other 
parts  of  the  trust  property,  and  any  exist- 
ing trustee  may  be  appointed  or  remain 
one  of  such  separate  set  of  trustees ;  or,  if 
only  one  trustee  was  originally  appointed, 
then  one  separate  trustee  may  be  so 
appointed  for  the  first-mentioned  part ;  and 

Sub-s.  (b)  replaces  Conv.  Act,  1882,  s.  5,  and  Conv.  Act,  1892, 
S.6. 

This  provision  confers  a  power,  which  has  been  frequently  exer- 
cised by  the  Court,  to  appoint  separate  trustees  of  separate  shares 
of  trust  property.  (Seei?^  CotterilVs  Trusts,  W.N.  1869,  p.  183  ; 
Re  Grange,  Cooper  v.  Todd,  W.  N.  1881,  p.  50  ;  Re  Dennis'  Trusts, 
12  W.  R.  575  ;  Re  Cunard's  Trusts,  27  W.  R.  52  ;  i^e  Most^s 
Trusts,  37  Ch.  D.  513.) 

The  language,  "  held  on  trusts  distinct,"  &c.,  suggests  that  it 
will  be  sufficient  if,  at  the  time  of  the  appointment,  the  trusts  are 
distinct,  although  that  part  of  the  pioperty  may  originally  have 
been  held  upon  trusts  partly  identical  with  those  on  which  some 
other  part  is  or  was  held. 

The  language  leaves  it  doubtful  whether  an  appointment  of 
separate  trustees  of  a  separate  part  may  be  made  under  this  section 
for  the  mere  purpose  of  abstracting  that  part  from  the  custody  of 
existing  trustees  who  are  allowed  to  remain  in  custody  of  the 
residue]  If  such  an  appointment  is  desirable,  an  application 
should  be  made  to  the  Court,  under  s.  25,  sub-s.  (1),  of  the  present 
Act,  and  not  under  this  section  ;  see  Savile  v.  Vouper,  36  Ch.  D. 
520  ;  Re  Moss's  Trusts,  37  Ch.  D.  513.  Under  Conv.  Act,  1882, 
s.  5,  it  was  doubtful  whether,  after  a  total  extinction  -of  trustees, 
new  trustees  could  be  appointed  of  a  part  of  the  fund  without  also 
appointing  new  trustees  of  the  residue,  and  it  was  held  by  Porter, 
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M.  B.,  in  an  Irish  case,  that  no  appointment  could  be  made  under    Tnutee  Act, 
that  section  except  upon  the  occasion  of  an  appointment  of  new         1898, 
trustees  for  the  entire  trust  property.     (Re  NesbiWs  Trusts,  19  L.       ^^^-  ^^• 
R.  Ir.  509.)     The  Court  of  Appeal,  in  affirming  this  decision,  did 
not  decide  the  question  of  jurisdiction.     There  is  no  reason  to 
doubt  that  the  partifts  themselves,  without  the  aid  of  the  Court, 
might,  under  this  section,  have  done  what  was  done  by  the  Court 
in  Re  Paine' s  Trusts,  28  Ch.  D.  725  ;  where  the  existing  or  con- 
tinuing trustee  was  joined  with  the  newly-appointed  separate 
trustees.     It  is  no  obstacle  to  the  exercise  of  the  power  that  the 
separate  trusts  may,  under  certain  contingencies,  coalesce.    {Re 
Hetherington's  Trusts,  34  Ch.  D.  211.) 

It  is  conceived  that  the  power  given  by  this  section  cannot  be 
exercised,  unless  the  separate  trust  properties  are  already  severed, 
or  are  immediately  severable. 

In  a  case  where  one  trustee  absconded  with  part  of  the  trust 
funds,  leaving  only  a  part  which  was  subject  to  separate  trusts, 
the  Court  appointed  trustees  of  the  separate  share,  under  the 
Trustee  Act,  1850.     {Re  Aston's  Trusts,  25  L.  R.  Ir.  96.) 

(c)  it  shall   not  be  obligatory  to   appoint  more 

than  one  new  trustee  where  only  one 
trustee  was  originally  appointed,  or  to  fill 
up  the  original  number  of  trustees  where 
more  than  two  trustees  were  originally 
appointed;  but,  except  where  only  one 
trustee  was  originally  appointed,  a  trustee 
shall  not  be  discharged  under  this  section 
from  his  trust  unless  there  will  be  at  least 
two  trustees  to  perform  the  trust ;  and 

(d)  any  assurance  or  thing  requisite  for  vesting 

the  trust  property,  or   any  part  thereof, 
jointly  in  the  persons  who  are  the  trustees, 
shall  be  executed  or  done. 
(3.)  Every  new  trustee    so    appointed,   as  well 
before  as  after  all  the  trust  property  becomes  by 
law,  or  by  assurance,  or  otherwise,  vested  in  him, 
shall  have  the  same  powers,  authorities,  and  discre- 
tions, and  may  in  all  respects  act,  as  if  he  had  been 
originally  appointed  a  trustee  by  the  instrument,  if 
any,  creating  the  trust. 

New  trustees  are  not  fixed  with  notice  of  matters  known  to 
retiring  trustees,  not  disclosed  and  not  discoverable  by  reference  to 
the  documents  relating  to  the  trust ;  and  it  makes  no  difference 
whether  the  trust  property  does  or  does  not  vest  in  the  new  trustees. 
{Hallows  V.  Lloyd,  89  Ch.  D.  686.) 
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(4.)  The  provisions  of  this  section  relative  to  a 
trustee  who  is  dead  include  the  case  of  a  person 
nominated  trustee  in  a  will  but  dying  before  the 
testator,  and  those  relative  to  a  continuing  trustee 
include  a  refusing  or  retiring  trustee,  if  willing  to 
act  in  the  execution  of  the  provisions  of  this  section. 

A  retiring  trustee  is  not  a  necessary  party  to  the  appointment. 
(See  Re  Norru,  Allen  v.  Narris,  27  Ch.  D.  333.)  If  not  willing 
to  act,  a  retiring  trustee  is  not  included  ;  and  the  onus  of  proving 
that  he  was  willing  to  act  lies  upon  the  person  raising  the  objec- 
tion. (See  Re  Coates  to  Parsons,  34  Ch.  D.  370.)  If  a  trustee's 
conduct  has  amounted  to  a  disclaimer,  he  cannot  afterwards  act, 
and  cannot  convey  the  legal  estate.  {Re  Birchall,  Bn-chaU  v. 
Ashton,  40  Ch.  1).  436.)  Conduct  may  amount  to  a  disclaimer. 
(Stacy  V.  Elj)h,  1  My.  &  K.  195.) 

This  sub-section  does  not  enable  the  personal  representative  of 
a  trustee,  appointed  by  will  and  dying  in  the  testator's  lifetime, 
to  appoint  a  new  trustee  in  the  place  of  the  deceased  trustee. 
{Nicholson  v.  Field,  1893,  2  Ch.  511.) 

(5.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instru- 
ment, if  any,  creating  the  trust,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to 
any  provisions  therein  contained. 

The  mere  fact  that  a  settlement  contains  an  express  power  to 
appoint  new  trustees,  is  not  the  expression  of  a  contrary  intention. 
If,  by  reason  of  circumstances,  the  express  power  cannot  be  exer- 
cised, the  statutory  power  is  exerciseable.  {Re  Slieppard's  Settmi, 
Trusts,  W.  N.  1888,  234  ;  Oradock  v.  Witham,  W.X.  1895,  p.  75.; 

(6.)  This  section  applies  to  trusts  created  either 
before  or  after  the  commencement  of  this  Act. 


Sect.  11. 

Ketirement  of 
trastee. 


11, — (1.)  Where  there  are  more  than  two  trustees, 
if  one  of  them  by  deed  declares  that  he  is  desirous 
of  being  discharged  from  the  trust,  and  if  his 
co-trustees  and  such  other  person,  if  any,  as  is 
empov^ered  to  appoint  trustees,  by  deed  consent  to 
the  discharge  of  the  trustee,  and  to  the  vesting  in 
the  co-trustees  alone  of  the  trust  property,  then  the 
trustee  desirous  of  being  discharged  shall  be  deemed 
to  have  retired  from  the  trust,  and  shall,  by  the 
deed,  be  discharged  therefrom  under  this  Act,  with- 
out any  new  trustee  being  appointed  in  his  place. 
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(2.)  Any  assurance  or  thing  requisite  for  vesting  Trustee  Act. 
the  trust  property  in  the  continuing  trustees  alone     sec^^^'i 
shall  be  executed  or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instru- 
ment, if  any,  creating  the  trust,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to 
any  provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either 
before  or  after  the  commencement  of  this  Act. 

Sect.  11  replaces  Con  v.  Act,  1881,  s.  32. 

Sect.  10,  8ub-8.  (2)  (c),  p.  365,  ants,  enables  the  number  of 
trustees  to  be  reduced  to  not  less  than  two,  but  the  only  case  to 
which  that  provision  applies  is  that  of  a  new  appointment  The 
present  section  sanctions  such  reduction  when  no  new  appointment 
is  made,  but  the  retiring  trustee  must  declare  by  deed  his  desire  to 
be  discharged. 

This  provision  enables  trustees  to  effect  what  the  Court,  acting 
under  the  Trustee  Act,  1850,  after  some  vacillation,  refused  to  do. 
In  Ee  Stokes'  Trtisis,  L.  R.  13  Eq.  333,  Lord  Romilly  appointed 
two  continuing  trustees  to  be  sole  trustees.  This  was  followed  by 
Jessel,  M.  R.,  in  Bs  Harford's  Trusts,  13  Ch.  D.  135,  and  Be 
Watson,  19  Ch.D.  384 ;  and  by  V.-C.  Malins  in  Re  Tatham's  Trusts, 
W.  N.  1877,  p.  259  ;  Re  Gibbin's  Trusts,  W,  N.  1880,  p.  99  ;  and 
Re  Northrop,  W.  N.  1880,  p.  184  ;  29  W.  R.  134.  But  in  Re 
Colyer,  W.  N.  1880,  p.  131  ;  50  L.  J.  Ch.  79,  Cotton,  L.  J., 
following  his  previous  decision  in  Re  Nash;  16  Ch.  T).  503, 
refused  to  follow  these  cases.  Jessel,  M.  R.,  in  Re  Aston,  23 
Ch.  D.  217,  expressly  stated  that  he  adhered  to  his  former  opinion, 
though  he  intended  to  follow  Re  Colyer,  in  order  to  avoid  a 
difference  in  the  practice  of  the  judges  of  the  Court.  If  the  fund 
is  immediately  divisible,  a  lunatic,  &c.,  trustee  may  be  removed, 
without  appointing  a  new  trustee  in  his  place.  {Re  Martyn,  26 
Ch.  D.  745.)  In  Re  Lamb's  Trusts,  28  Ch.  D.  77,  Pearson,  J., 
assumed  that  the  rule  in  Re  Colyer,  stcpra,  is  now  the  rule  of  the 
Court.  (See  also  Re  Ray,  47  L.  T.  500  ;  Re  Mace's  Trusts,  W.  N. 
1887,  pp.  232,  238.) 

On  one  of  four  trustees  becoming  lunatic,  the  Court  in  Lunacy 
has  jurisdiction  under  the  Lunacy  Act,  1890,  ss.  135,  136,  to 
vest  the  trust  property  in  the  other  three.  {Re  Leon,  1892,  1 
(^h.  348.) 

This  section  is  now  applicable  to  trustees  for  purposes  of  the 
S.  L.  Acts.    See  s.  47,  p.  398,  post, 

12. — (1.)  Where  a  deed  by  which  a  new  trustee     sect.  12. 

is  appointed  to  perform  any  trust  contains  a  declara-  ^rTst^^ro^  rt 

tion  by  the  appointor  to  the  effect  that  any  estate  in  new  or 

or  interest  in  any  land  subject  to  the  trust,  or  in  any  ^„gi^°^ 
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Trustee  Act,  chattel  SO  subject,  or  the  right  to  recover  and  receive 
sect^i2.  ^^y  d^bt  or  other  thing  in  action  so  subject,  shall 
vest  in  the  persons  who  by  virtue  of  the  deed  become 
and  are  the  trustees  for  performing  the  trust,  that 
declaration  shall,  without  any  conveyance  or  assign- 
ment, operate  to  vest  in  those  persons,  as  joint 
tenants,  and  for  the  purposes  of  the  trust,  that 
estate,  interest,  or  right. 

Sect.  12  replaces  Conv.  Act,  1881,  s.  84. 
The  power  of  vesting  conferred  by  this  sub-section  is  appli- 
cable to — 

(1)  estates  and  interests  in  lands  : 

except  by   \nrtue   of  sub-s,  (3) — (a)    le^l   estates  and 

interests  in  copy- 
holds ; 
(b)  estates  and  interests 
held  by  way  of 
mortgage : 

(2)  interests  in  chattels  : 

(3)  choses  in  action  : 

except,  by  virtue  of  sub-s.  (3),  shares,  stocks,  &c.,  trans- 
ferable as  there  mentioned. 

It  is  conceived  that  this  section  only  enables  the  declaration  to 
add  a  new  link  to  a  title  which  is  otherwise  complete,  and  that  it 
would  not  enable  property  to  be  vested  in  new  trustees  which  had 
passed  wholly  out  of  the  legal  control  of  the  old  ones.  For  general 
remarks  upon  the  operation  of  the  section,  see  note  at  end. 

A  mortgagor  who  declares  himself  trustee  of  the  legal  estate 
in  favour  of  an  equitable  mortgagee,  is  a  trustee  within  this 
section.     {Lond,  and  Cty,  Bkg.  Co.  v.  Goddard,  1897, 1  Ch.  642.) 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is 
discharged  under  this  Act  contains  such  a  declara- 
tion as  is  in  this  section  mentioned  by  the  retiring 
and  continuing  trustees,  and  by  the  other  person,  if 
any,  empowered  to  appoint  trustees,  that  declara- 
tion shall,  without  any  conveyance  or  assignment, 
operate  to  vest  in  the  continuing  trustees  alone,  as 
joint  tenants,  and  for  the  purposes  of  the  trust,  the 
estate,  interest,  or  right  to  which  the  declaration 
relates. 

(3.)  This  section  does  not  extend  to  any  legal 
estate  or  interest  in  copyhold  or  customary  land,  or 
to  land  conveyed  by  way  of  mortgage  for  securing 
money  subject  to  the  trust,  or  to  any  such  share, 
stock,  annuity,  or  property  as  is  only  transferable 
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in  books  kept  by  a  company  or  other  body,  or  in   TmiteeAct, 
manner  directed  by  or  under  act  of  parliament.  8eof.^i2. 

Equitable  estates  in  copyholds,  when  already  subsisting,  pass 
by  assignment  under  the  former  law,  and  will  doubtless  pass  by 
such  declaration  as  is  contemplated  in  this  section.  It  may  be  a 
question  whether,  where  no  separate  equitable  interest  \r  sub- 
sisting, and  only  legal  copyholds  are  vested  in  trustees,  such  a 
declaration  would  pass  a  right  similar  to  that  which  is  acquired 
by  a  covenant  to  surrender.  As  against  the  lord,  no  right  seems 
to  be  acquired. 

Where  a  transfer  of  a  trust  estate,  which  comprises  certain  of 
these  excepted  particulars,  cannot  be  obtained,  the  Court  will  by 
an  order  vest  tne  trust  estate  in  new  trustees  who  have  been 
duly  appointed.  (Re  Harrison's  Settmt  Trusts,  W.  N.  1888, 
p.  81  ;  i2e  KeeUtfs  Trusts,  58  L.  T.  487.) 

Where  a  trustee  had  been  properly  appointed,  in  the  place  of  a 
lunatic,  the  Court  would  not  purport  to  re-appoint  him  merely 
for  the  purpose  of  giving  itself  junsdiction,  under  the  Trustee 
Act,  1850,  s.  34,  to  make  a  vesting  order.  {Re  Vicat,  38  Ch.  D. 
103  ;  Re  Dewhirsfs  Trusts,  ibid.  416.)  In  ReBatho,  39  Ch.  D. 
189,  a  mode  of  vesting  the  property  in  the  existing  trustees,  by 
virtue  of  ss.  8  and  6  of  that  Act,  was  adopted.  As  to  vesting 
orders,  see  now  ss.  26 — 86  of  the  present  Act,  post. 

Sub-sect.  (3)  does  not  apply  to  the  case  where  a  mortgagor  declares 
himself  trustee  of  the  land  on  behalf  of  an  equitable  mortgagee. 
(London  and  County  Banking  Co.  v.  Qoddard,  1897,  1  Ch.  642.) 

(4.)  For  pmrposes  of  registration  of  the  deed  in 
any  registry,  the  person  or  persons  making  the 
declaration  shall  be  deemed  the  conveying  party  or 
parties,  and  the  conveyance  shall  be  deemed  to  be 
made  by  him  or  them  under  a  power  conferred  by 
this  Act. 

(5.)  This  section  applies  only  to  deeds  executed 
after  the  thirty-first  of  December  one  thousand 
eight  hundred  and  eighty-one. 

In  cases  where  a  trustee  is  discharged  from  the  trust,  and,  by 
reason  of  his  absence  or  incapacity,  his  concurrence  in  transferring 
the  property  cannot  be  obtained,  this  section  conveniently  enables 
the  trust  property  to  be  transferred  without  his  concurrence.  But 
where  such  concurrence  can  easily  be  obtained,  there  is  no  appa- 
rent motive  to  substitute  a  declaration  for  a  conveyance ;  and  in 
all  cases  where  the  trust  estate  includes  property  in  respect  of 
which  it  is  not  desirable  to  place  the  trust  upon  the  title,  the  old 
practice  of  conveying  by  a  separate  deed  should  still  be  adopted, 
and  the  declaration  made  under  this  section,  if  any,  should  be 
limited  to  that  part  of  the  property  to  which  the  objection  does 
not  apply. 

c.  B  n 
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Tmatee  Act, 

1893, 

Sect.  12. 


The  word  "  deed  "  is  emphatic,  and  is  contrasted  with  the  word 
"writing "  in  s.  10,  sub-s.  (1),  p.  360,  ank. 

The  mere  appointment  of  new  trustees  does  not,  it  is  conceived, 
suffice  to  vest  equitable  estates  in  them.  Equitable  estates  appear 
to  need  formal  conveyance  no  less  than  legal  estates  {Tasker  v. 
Small,  3  My.  &  Or.  63,  at  p.  70)  ;  and  such  conveyances  need 
formal  limitation  of  the  estates  conveyed  (1  Prest.  Abstr.  146), 
though  the  interests  of  the  parties  themselves  may  be  sufficiently 
bound  by  any  contract  {Tasker  v.  Small,  supra) ;  but  even  a  pur- 
chaser cannot,  before  conveyance,  enforce  his  rights  against  a 
stranger.     (De  Hoghton  v.  Money,  L.  R.  2  Ch.  164.) 

In  Dodson  v.  Powell,  18  L.  J.  Ch.  237,  it  was  decided,  not  that 
equitable  interests  pageed  without  conveyance  to  the  new  trustees 
upon  their  appointment,  but  that,  there  being  nothing  vested  in 
the  old  trustees  which  they  could  convey,  they  could  not  be 
compelled  to  execute  any  conveyance. 

As  to  vesting  trust  property  belonging  to  religious  bodies,  see 
13  &  14  Vict.  c.  28  ;  of  which  s.  6  was  repealed  by  38  &  39  Vict, 
c.  66.  As  to  stamps,  see  Hadgett  v.  Gommrs,  of  InL  Rev.,  3 
Ex.  D.  46. 


Sect.  13. 

Power  of 
trustee  for 
Bale  to  sell  by 
auction,  &c. 


Purchase  and  Sale. 

13. — (1-)  Where  a  trust  for  sale  or  a  power  of 
sale  of  property  is  vested  in  a  trustee,  he  may  sell 
or  concur  with  any  other  person  in  selling  all  or  any 
part  of  the  property,  either  subject  to  prior  charges 
or  not,  and  either  together  or  in  lots,  by  public 
auction  or  by  private  contract,  subject  to  any  such 
conditions  respecting  title  or  evidence  of  title  or 
other  matter  as  the  trustee  thinks  fit,  with  power 
to  vary  any  contract  for  sale,  and  to  buy  in  at  any 
auction,  or  to  rescind  any  contract  for  sale  and  to 
re-sell,  without  being  answerable  for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instru- 
ment creating  the  trust  or  power,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to 
the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power 
created  by  an  instrument  coming  into  operation 
after  the  31st  of  December  one  thousand  eight 
hundred  and  eighty-one. 

Sect.  13  replaces  Conv.  Act,  1881,  s.  35. 

Trustees  having  a  power  of  sale  might  formerly  have  concurred 
with  other  vendora,  although  not  expressly  authorized  so  to  do,  if 
the  trust  property  would  thereby  fetch  a  better  price.    See  Cooper 
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to  Harlech^  4  Ch.  D.  802,  at  p.  816,  a  case  which  in  some  measure    Trustee  Act, 
weakens,  or  explains  away.  Rede  v.  Oakes,  4  De  (t.  J.  &  S.  505.         1^8, 
But  the  onus  of  showing  that  such  method  of  sale  was  beneficial       ^®®*-  ^^' 
rested  with  the  trustees.    As  to  the  apportionment  of  the  purchase- 
money,  see  Morris  v.  DehenJiam,  2  Ch.  1).  540  ;  Cooper  to  Harlech,  4 
Ch.  D.  802.     Trustees  cannot  concur  with  other  lessors  in  making  a 
sinorle  lease  of  adjoining  properties.   {TohotiY,  Shear d,bCh,  D.  19.) 
.As  to  the  circumstances  which  will  put  an  end  to  a  trust  for,  or 
power  of,  sale,  see  Lantshery  v.  Collier,  2  K.  &  J.  709  ;  Peters  v. 
Leum,  &c.  Railway y  18  Ch.  D.  429  ;  Re  Cotton  and  Sch.  Bd.for 
Lond.,  19  Ch.  D.  624  ;  Biggs  v.  Peacock,  22  Ch.  D.  284. 

14. — (1-)  No  sale  made  by  a  trustee  shall  be      sect.  i4. 
impeached  by  any  beneficiary  upon  the  ground  that  Power  to  aeii 
any  of  the  conditions  subject  to  which  the  sale  was  depi^iatory 
made  may  have  been   unnecessarily  depreciatory,  conditions. 
unless  it  also  appears  that  the  consideration  for  the 
sale  was  thereby  rendered  inadequate. 

(2.)  No  sale  made  by  a  trustee  shall,  after  the 
execution  of  the  conveyance,  be  impeached  as 
against  the  purchaser  upon  the  ground  that  any  of 
the  conditions  subject  to  which  the  sale  was  made 
may  have  been  unnecessarily  depreciatory,  unless  it 
appears  that  the  purchaser  was  acting  in  collusion 
with  the  trustee  at  the  time  when  the  contract  for 
sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a 
trustee,  shall  be  at  liberty  to  make  any  objection 
against  the  title  upon  the  ground  aforesaid. 

(4.)  This  section  appUes  only  to  sales  made  after 
the  twenty-fourth  day  of  December  one  thousand 
eight  hundred  and  eighty-eight. 

Sect.  14  replaces  s.  3  of  the  T.  A.  1888. 

As  to  the  aim  of  this  section,  and  the  restriction  which  it  is 
intended  to  remove,  see  note  on  s.  8,  sub-s.  (11),  of  Conv.  Act, 
1881,  p.  22,  anfe. 

The  general  effect  seems  to  be  as  follows : — 

(1.)  The  sale  cannot  now  be  impeached  at  all,  unless  the  con- 
sideration is  inadequate  ;  that  is,  in  effect,  unless  actual 
damage  appears  to  have  been  incurred. 

(2.)  After  the  completion  of  the  contract,  the  sale  cannot  be 
impeached  as  against  the  purchaser  unless  he  was 
colluding  with  the  vendor  at  the  inception  of  the  contract. 

(3.)  As  the  completion  of  the  contract  will  (in  the  absence  of 
fraud  in  its  inception)  give  the  purchaser  a  secure  title, 
so  far  as  this  particular  objection  is  concerned,  he  is  reason- 
ably precluded  from  refusing  to  complete  upon  this  ground. 

B  B  2 
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TrnitwAct,        15.  A  trustee  who  is  either  a  vendor  or  a  pur- 

seot?i6.      chaser  may  sell  or  buy  without  excluding  the  appli- 

r — —  cation  of  section  two  of  the  Vendor  and  Purchaser 

Power  to  sell        .     .     ^r^rrA 
under  87  k  88   Act,  1874. 
Vict,  c  78. 

This  replaces  the  V.  &  P.  Act,  1874,  s.  8. 

Compare  Conv.  Act,  1881,  s.  QQy  p.  158,  ante. 

Beetle.  16.  When   any   freehold    or  copyhold  heredita- 

Married         meut  is  vested  in  a  married  woman  as  a  bare  trustee 
Uretoi^     ^^^  i^ay  convey  or  surrender  it  as  if  she  were  a 

may  convey.       feme  Soh. 

This  replaces  the  V.  &  P.  Act,  1874,  s.  6. 

Compare  the  M.  W.  P.  Act,  1882,  s.  18,  p.  441,  post;  and  see 
Re  Docwra,  D,  v.  Faith,  29  Ch.  D.  693,  ana  other  cases  cited  in 
note  thereto. 


Beet.  17. 

Power  to 
authorize 
receipt  of 
money  by 
banker  or 
solicitor. 


44  &  45  Tict 

c.  41. 


Various  Powers  and  Liabilities. 

17. — (1.)  A  trustee  may  appoint  a  solicitor  to  be 
his  agent  to  receive  and  give  a  discharge  for  any 
money  or  valuable  consideration  or  property  receiv- 
able by  the  trustee  under  the  trust,  by  permitting 
the  solicitor  to  have  the  custody  of,  and  to  produce, 
a  deed  containing  any  such  receipt  as  is  referred  to 
in  section  fifty-six  of  the  Conveyancing  and  Law  of 
Property  Act,  1881 ;  and  a  trustee  shall  not  be 
chargeable  with  breach  of  trust  by  reason  only  of 
his  having  made  or  concurred  in  making  any  such 
appointment ;  and  the  producing  of  any  ^uch  deed 
by  the  solicitor  shall  have  the  same  validity  and 
effect  under  the  said  section  as  if  the  person 
appointing  the  solicitor  had  not  been  a  trustee. 

This  section  replaces  s.  2  of  the  T.  A.  1888. 

The  effect  of  this  sub-section  seems  to  be,  to  place  payments 
made  to  a  solicitor  on  behalf  of  trustees  upon  the  same  footing, 
so  far  as  the  validity  of  the  discharge  is  concerned,  as  any  other 
payments  made  to  a  solicitor  by  virtue  of  f.  56  of  Conv.  Act, 
1881  ;  as  to  which,  see  note  thereon,  p.  143,  ante. 

"  By  reason  07iJy  of  his  having  made  or  concurred  in  making 
any  such  appointment "  :  the  word  only  seems  to  be  emphatic. 
The  trustee  is  bound  to  exercise  reasonable  discretion  in  choosing 
a  solicitor  worthy  of  the  confidence  to  be  reposed  in  him.  The 
solicitor  to  receive  the  trust  money  must  be  appointed  by  the 
trustee  himself ;  and  a  purchaser  who  has  notice  of  a  defect  in 
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his  appointment  cannot  safely  pay  to  him.      {Re  Hetling  and    TnuteeAot, 
Merton,  1893,  3  Ch.  269.)      But  in  the  absence  of  suspicious         1898, 
circumstances,  he  could  not  reasonably  demand  proof,     {ihid,  at       ^^^^*  ^"^  _ 
p.  280.) 

"  I  have  no  doubt  myself  that  a  trustee  can  execute  a  deed  by 
an  attorney,  and  can  empower  the  attorney  to  receive  or  join  in 
receiving  trust  money,  and  that  sect.  2  of  the  Trustee  Act,  1888, 
will  protect  a  purchaser  in  paying  money  to  a  person  so  authorized 
to  act"  :  per  Lindley,  L.J.     {Ihkl  at  p.  280.) 

(2.)  A  trustee  may  appoint  a  banker  or  solicitor 
to  be  his  agent  to  receive  and  give  a  discharge  for 
any  money  payable  to  the  trustee  under  or  by  virtue 
of  a  policy  of  assurance,  by  permitting  the  banker 
or  solicitor  to  have  the  custody  of  and  to  produce 
the  policy  of  assurance  with  a  receipt  signed  by  the 
trustee,  and  a  trustee  shall  not  be  chargeable  v^ith 
a  breach  of  trust  by  reason  only  of  his  having  made 
or  concurred  in  making  any  such  appointment. 

This  sub-section  was  not  contained  in  the  Bill  of  the  Trustee 
Act,  1888,  as  introduced  by  Iiord  Herschell.  The  language  of 
8ub-s.  (1)  has  been  followed,  without  observing  that,  with  regard 
to  a  solicitor  producing  a  deed^  s.  56  of  Conv.  Act,  1881,  had  not 
only  made  him  an  agent  to  receive  the  money,  but  had  enacted 
that  the  production  of  the  deed  should  be  a  sufficient  authority 
for  the  payment ;  whereby  the  production  of  the  receipt  given  by 
the  principal  is  made  equivalent  to  a  receipt  given  by  the  agent. 
It  follows  that,  upon  a  strict  construction,  the  receipt  must  also 
be  signed  by  the  person  producing  the  policy  of  assurance.  This 
remark  applies  to  bankers  and  to  solicitors  producing  policies  of 
assurance  not  under  seal.  With  regard  to  j^)olicies,  the  principal 
Assurance  Offices  differ  in  their  practice  ;  some  affixing  the  com- 
pany's seal  to  policies,  others  granting  policies  only  under  the 
hand  of  certain  officials. 

In  this  sub-section  also  the  word  only  seems  to  be  emphatic. 

(3.)  Nothing  in  this  section  shall  exempt  a  trustee 
from  any  liability  v^hich  he  v^ould  have  incurred  if 
this  Act  had  not  been  passed,  in  case  he  permits 
any  such  money,  valuable  consideration,  or  property 
to  remain  in  the  hands  or  under  the  control  of  the 
banker  or  solicitor  for  a  period  longer  than  is  reason- 
ably necessary  to  enable  the  banker  or  solicitor  (as 
the  case  may  be)  to  pay  or  transfer  the  same  to  the 
trustee. 

See  Wijman  v.  Pater  son,  1900,  A.  C.  271. 
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Trastee  Aet, 

1893, 

Sect.  17. 


Seot.  18. 

Power  to  in- 
sure building. 


Seet.  19. 

Power  of 
trustees  of 
renewable 


(4.)  This  section  applies  only  where  the  money  or 
valuable  consideration  or  property  is  received  after 
the  twenty-fourth  day  of  December  one  thousand 
eight  hundred  and  eighty-eight. 

(5.)  Nothing  in  this  section  shall  authorize  a 
trustee  to  do  anything  which  he  is  in  express  terms 
forbidden  to  do,  or  to  omit  anything  which  he  is 
in  express  terms  directed  to  do,  by  the  instrument 
creating  the  trust. 

18, — (1-)  A  trustee  may  insure  against  loss  or 
damage  by  fire  any  building  or  other  insurable 
property  to  any  amount  (including  the  amount  of 
any  insurance  already  on  foot)  not  exceeding  three 
equal  fourth  parts  of  the  full  value  of  such  building 
or  property,  and  pay  the  premiums  for  such  insur- 
ance out  of  the  income  thereof  or  out  of  the  income 
of  any  other  property  subject  to  the  same  trusts, 
without  obtaining  the  consent  of  any  person  who 
may  be  entitled  wholly  or  partly  to  such  income. 

(2.)  This  section  does  not  apply  to  any  building 
or  property  which  a  trustee  is  bound  forthwith  to 
convey  absolutely  to  any  beneficiary  upon  being 
requested  to  do  so. 

(3.)  This  section  applies  to  trusts  created  either 
before  or  after  the  commencement  of  this  Act,  but 
nothing  in  this  section  shall  authorize  any  trustee 
to  do  anything  which  he  is  in  express  terms  for- 
bidden to  do,  or  to  omit  to  do  anything  which  he  is 
in  express  terms  directed  to  do,  by  the  instrument 
creating  the  trust. 

This  section  replaces  s.  7  of  the  T.  A.  1888. 

In  Fry  v.  F.^  27  Beav.  144,  it  was  held  that  executors  were  not 
personally  liable  for  having  omitted  to  perform  a  covenant  to 
insure  on  the  part  of  their  testator ;  but  it  seems  to  be  implied 
that  if  they  had  performed  the  covenant,  they  would  have  been 
allowed  the  amount.  Before  the  Trustee  Act,  1888,  s.  7,  where 
there  was  a  tenant  for  life  sui  juris,  an  executor  or  trustee  could 
not  safely  have  applied  income  in  effecting  insurance,  without 
the  assent  of  the  tenant  for  life. 

19. — (1.)  A  trustee  of  any  leaseholds  for  lives  or 
years  which  are  renewable  from  time  to  time,  either 
under  any  covenant  or  contract,  or  by  custom  or 
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usual  practice,  may,  if  he  thinks  fit,  and  shall,  if   TrutteeAct, 
thereto  required  by  any  person  having  any  beneficial     sect.  i9. 
interest,  present  or  future,   or  contingent,  in   the  leaseholds  to 
leaseholds,  use  his  best  endeavours  to  obtain  from  renew  and 
time  to  time  a  renewed  lease  of  the  same  heredita-  ^J^ji^p^rf 
ments  on  the  accustomed   and  reasonable  terms,  pose. 
and  for  that  purpose  may  from  time  to  time  make 
or  concur  in  making  a  surrender  of  the  lease  for  the 
time  being  subsisting,  and  do  all  such  other  acts  as 
are  requisite  :  Provided  that,  where  by  the  terms  of 
the  settlement  or  will  the  person  in  possession  for 
his  life  or  other  limited  interest  is  entitled  to  enjoy 
the  same  without  any  obligation  to  renew  or  to  contri- 
bute to  the  expense  of  renewal,  this  section  shall  not 
apply  unless  the  consent  in  writing  of  that  person  is 
obtained  to  the  renewal  on  the  part  of  the  trustee. 

This  section  replaces  ss.  10  and  11  of  the  T.  A.  1888. 

It  is  conceived  that,  notwithstanding  the  proviso  at  the  end  of 
this  sub-section,  a  trustee  would  be  bound,  apart  from  the  Act,  to 
renew  at  the  request  of  any  beneficiary  who  is  willing  to  provide 
the  money  for  the  purpose.  As  to  the  old  rule  of  apportionment 
of  the  fines  where  the  settlement  made  no  provision  therefor,  see 
Bradford  v.  Brotvnjohn,  L.  R.  3  Ch.  711  ;  Isaac  v.  Wall,  6  Ch. 
706,  and  the  cases  there  cited.  Whether  the  lease  is  renewable 
under  a  covenant,  or  only  by  custom,  makes,  for  this  purpose, 
no  difference.  According  to  this  rule,  the  tenant  for  life  and 
remainderman  contribute  in  proportion  to  their  actiuil  enjoyment 
of  the  renewed  term,  so  that  their  respective  contributions  canuot 
be  finally  ascertained  until  the  death  of  the  tenant  for  life  ;  and 
it  therefore  seems  that  capital  money  arising  under  the  S.  L.  Acts 
cannot  be  applied  to  this  purpose,  unless  such  application  be 
authorized  by  the  settlement. 

Fines  and  expenses  of  renewal,  in  the  absence  of  directions  in 
the  settlement,  are  now  distributable  among  the  beneficiaries  in 
proportion  to  their  enjoyment,  to  be  ascertained  by  actuarial 
valuation.     (^Re  Baring,  Jeune  v.  Baring,  1893,  1  Ch.  61.) 

Renewable  leaseholds  in  England  are  for  the  most  part  granted 
by  colleges  and  ecclesiastical  corporations.  In  the  latter  case,  by 
23  &  24  Vict.  c.  124,  s.  35,  the  purchase-money,  on  a  purchase 
of  the  reversion,  may  be  charged  upon  the  lands.  And  see  also 
sects.  36,  37,  of  that  Act.  In  Ireland,  the  practice  of  granting 
renewable  leases  is  very  common. 

By  Lord  Cranworth's  Act,  ss.  8,  9,  trustees  were  authorized  to 
pay  the  expenses  of  the  renewal  out  of  money  held  by  them  upon 
similar  trusts,  or  to  raise  the  money  by  mortgage.  These  sections  are 
repealed  by  S.  L.  Act,  1882,  s.  64,  and  their  provisions  were  not 
re-enacted  until  the  passing  of  the  Trustee  Act,  1888,  ss.  10,  11. 
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TnuteeAct,        See  farther,  as  to  renewable  leaseholds,  Lewin  on    Trusts, 
9th  ed.  Chap.  XV. 


Sect.  19. 


Sect.  20. 

Power  of 
trustee  to 
give  receipts. 


(2.)  If  money  is  required  to  pay  for  the  renewal, 
the  trustee  effecting  the  renewal  may  pay  the  same 
out  of  any  money  then  in  his  hands  in  trust  for  the 
persons  beneficially  interested  in  the  lands  to  be 
comprised  in  the  renewed  lease,  and  if  he  has  not 
•in  his  hands  sufficient  money  for  the  purpose,  he 
may  raise  the  money  required  by  mortgage  of  the 
hereditaments  to  be  comprised  in  the  renewed  lease, 
or  of  any  other  hereditaments  for  the  time  being 
subject  to  the  uses  or  trusts  to  which  those  heredita- 
ments are  subject,  and  no  person  advancing  money 
upon  a  mortgage  purporting  to  be  under  this  power 
shall  be  bound  to  see  that  the  money  is  wanted, 
or  that  no  more  is  raised  than  is  wanted  for  the 
purpose. 

(3.)  This  section  applies  to  trusts  created  either 
before  or  after  the  commencement  of  this  Act,  but 
nothing  in  this  section  shall  authorize  any  trustee  to 
do  anything  which  he  is  in  express  terms  forbidden 
to  do,  or  to  omit  to  do  anything  which  he  is  in 
express  terms  directed  to  do,  by  the  instrument 
creating  the  trust. 

Sects.  10  and  11  of  the  Trustee  Act,  1888,  replaced  by  this 
section,  are  practically  a  re-enactment  of  sects.  8  and  9  of  Lord 
Cran worth's  Act,  23  &  24  Vict.  c.  145,  which  were  repealed  by 
sect.  64  of  the  S.  L.  Act,  1882. 

20. — (1-)  The  receipt  in  writing  of  any  trustee 
for  any  money,  securities,  or  other  personal  property 
or  effects  payable,  transferable,  or  deliverable  to 
him  under  any  trust  or  power  shall  be  a  sufficient 
discharge  for  the  same,  and  shall  effectually  exone- 
rate the  person  paying,  transferring,  or  delivering 
the  same  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof. 

(2.)  This  section  applies  to  trusts  created  either 
before  or  after  the  commencement  of  this  Act. 

This  section  replaces  Con  v.  Act,  1881,  s.  36. 
This  is  an  extension  of  the  corresponding  provision  in  Lord 
Cranworth's  Acts,  s.  29,  which  only  referred  to  "  money." 
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All  trustees  who  have  not  effectually  disclaimed  or  retired    TruiteeAct, 
ought  to  join  in  the  receipt,  even  if  they  have  already  conveyed         ^^^^A^ 
the  estate  to  the  co-trustees.     (See  Crewe  v.  Dklceriy  4  Ves.  97.)       ^^^' 
But  it  has  been  held  in  Nicloson  v.  Wordsworihy  2  Swanst.  365, 
that  a  conveyance  may  operate  as  a  disclaimer.    A  purchaser, 
having  paid  his  money  to  a  third  person  by  direction  of  the 
trustees,  who,  nevertheless,  signed  the  receipt,  was  protected  : 
Mope  V.  Liddell,  21  Beav.  183 ;  and  see  Locke  v.  Lomas,  5  De 
<x.  &  Sm.  326;  Ferrier  v.  Ferrier,  11   L.  R.  Jr.  56.     But  in 
ordinary  cases  such  a  mode  of  payment  is  objectionable. 

Money  paid  into  Court  under  the  Lands  Clauses  Act,  1845,  can 
be  paid  out  to  trustees  entitled,  without  notice  to  the  cestuis  que 
t/iiMimt.     {Re  Thomas,  W.  N.  1882,  p.  7  ;  45  L.  T.  746.) 

21. — (1.)  An  executor  or  administrator  may  pay     sect.  21. 
or  allov^  any  debt  or  claim  on  any  evidence  that  he  I'owerfor 

,1.1  iv>    •       J  executors 

tninkS  SUmCient.  and  troBtees 

(2.)  An  executor  or  administrator,  or  two  or  more  to  compound 
trustees,  acting  together,  or  a  sole  acting  trustee 
where  by  the  instrument,  if  any,  creating  the  trust 
a  sole  trustee  is  authorized  to  execute  the  trusts  and 
powers  thereof,  may,  if  and  as  he  or  they  may  think 
fit,  accept  any  composition  or  any  security,  real  or 
personal,  for  any  debt  or  for  any  property,  real  or 
personal,  claimed,  and  may  allow  any  time  for  pay- 
ment for  any  debt,  and  may  compromise,  compound, 
abandon,  submit  to  arbitration,  or  otherwise  settle 
any  debt,  account,  claim,  or  thing  whatever  relating 
to  the  testator's  or  intestate's  estate  or  to  the  trust, 
and  for  any  of  those  purposes  may  enter  into,  give, 
execute,  and  do  such  agreements,  instruments  of 
composition  or  arrangement,  releases,  and  other 
things  as  to  him  or  them  seem  expedient,  without 
being  responsible  for  any  loss  occasioned  by  any  act 
or  thing  so  done  by  him  or  them  in  good  faith. 

(3.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument, 
if  any,  creating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument,  and  to  the 

provisions  therein  contained. 

• 

The  corresponding  enactment  in  Conv.  Act,  1881,  commenced 
with  the  words,  "As  regards  trustees."  Notwithstanding  their 
omission,  it  would  seem,  from  the  language  used,  that  the  sub- 
section applies  to  trustees  only. 


Digitized  by 


Google 


878  THE   TBUSTEE   ACT,    1893. 

Truitee  Act,        (4.)  This  section  applies  to  executorships,  adminis- 
sect^li.      tratorships,  and  trusts  constituted  or  created  either 
'  before  or  after  the  commencement  of  this  Act. 

Sect.  21  replaces  s.  37  of  the  Conv.  Act,  1881,  which  took 
the  place  of  s.  30  of  Lord  Cranworth's  Act.  For  an  example 
of  a  compromise  held  to  be  good  under  that  section,  see  West  of 
England,  &c.  Bank  v.  Murck,  23  Ch.  D.  138.  In  Re  Warren^ 
Weadon  v.  Reading,  W.  N.  1884,  p  181,  53  L.  J.  Ch.  1016,  the 
power  of  compounding  confeiTcd  by  the  corresponding  section  of 
Lord  Cranworth's  Act  was  held  to  extend  to  the  claims  of  persons 
claiming  a  share  as  residuary  legatees. 

With  respect  to  matters  outside  the  scope  of  this  section, 
executors  and  trustees  seem  to  remain  subject  to  the  former 
rule,  independently  of  Lord  Cranworth's  Act,  respecting  com- 
promises entered  into  by  them  ;  namely,  that  they  might  in  such 
matters  exercise  their  discretion,  subject  to  having  their  action 
reviewed,  and  confirmed  or  disallowed,  as  the  case  might  require, 
by  the  Court,  according  as  it  should  appear  to  have  been  for  the 
benefit  or  otherwise  of  the  estate.  (Bltie  v.  Marshall,  3  P.  Wms. 
381.)  It  is  doubtful  whether  this  rule  authorizes  executors  or 
trustees  to  enter  into  a  compromise  with  one  of  themselves,  even 
though  the  same  should  be  beneficial  to  the  estate.  (See  De 
Cordova  v.  Be  C,  4  App.  Cas.  692.) 

It  seems  that  the  only  question  to  be  considered  since  the  Act, 
with  reference  to  the  conduct  of  an  executor  (or  trustee),  will  be, 
whether  he  has  acted  in  good  faith  or  not :  per  Jessel,  M.R.,  in 
Jones  V.  Owens,  47  L.  T.  61,  at  p.  64. 

It  is  conceived  that  an  executor  cannot,  though  trustees  may, 
be  deprived  of  the  powers  given  by  this  section ;  see  note  6n 
sub-s.  (3),  supra;  but  the  section  of  course  includes  trustees 
constituted  by  will  as  well  as  by  deed.  With  regard  to  the  use 
of  the  word  "authorized,"  it  is  not  clear  whether  an  express 
authority  is  needed,  or  whether  the  common  form,  "  or  the  sur- 
vivors or  survivor  of  them,  &c.,  or  other  the  trustees  or  trustee  for 
the  time  being  of  these  presents,"  will  suffice  to  give  a  sole 
surviving  or  continuing  trustee  the  powers  conferred  by  this 
section.  But  where  the  above-cited  form  is  used,  and  it  is  not 
desired  that  a  single  trustee  should  have  the  powers,  an  express 
declaration  should  be  inserted  to  that  eflect. 

Since  executors  are  cousidered  at  law  as  one  person,  the  act  of 
one  is  the  act  of  all,  and  a  release  by  one  binds  the  rest ;  and  it  has 
been  held  that  if  one  executor  settles  an  account,  such  settlement 
(if  bona  fide)  will  be  good  against  the  other  executors,  even  if  they 
dissent.  (Smith  v.  Everett,  27  Beav.  446  ;  Williams  on  Executors, 
pt.  iii.  bk.  i.  ch.  2.)  But  the  rule,  as  regards  co-trustees,  is 
diflcrent,  and  a  receipt  by  one  of  two  trustees,  even  though  he 
was  also  an  executor,  but  not  acting  in  that  capacity,  is  not  a 
sufficient  discharge.  (Lee  v.  Sankey,  L.  R.  15  Eq.  204.)  On  the 
same  principle  it  would  appear  that  the  powers  given  to  trustees 
by  this  section  must  be  exercised  by  all  of  them,  the  words  **  two 
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or  more  trustees  acting  together"  being  equivalent  to  "trustees    Trustee  Act, 
not  being  fewer  than  two."     In  the  case  of  a  private  trust,  a         1898, 
majority  of  the  trustees  cannot  bind  the  minority  or  the  trust       ^^^-  ^^' 
estate.     (Luke  v.  South  Kensington  Hotel  Co.,  11  Ch.  D.  121.) 
In  the  case  of  charitable  trusts,  a  majority  of  the  trustees  may 
act  in  the  ordinary  administration  of  the  charity  ;  and  by  the 
Charitable  Trusts  Act,  1869, 32  &  33  Vict.  c.  110,  s.  12,  a  majority 
may  exercise  a  power  of  sale  ;   but  the  concurrence  of  all  is 
required  for  the  exercise  of  other  special  powers.    The  Court  has 
no  jurisdiction  to  control  a  dissentient  trustee  in  the  exercise  of  a 
pure  discretion,  not  coupled  with  a  duty.    (Tempest  v.  Ld,  Camoys, 
21  Ch.  D.  571.) 

Conv.  Act,  1881,  s.  37,  did  not  apply  to  administrators. 

It  was  decided  in  Abdallah  v.  Eickards,  4  Times  L.  R.  622, 
that  this  section  does  not  empower  executors  to  compromise 
questions  relating  to  the  validity  of  the  will  nnder  which  they 
claim,  or  the  testamentary  capacity  of  the  testator.  It  is  surprising 
that  such  a  question  should  ever  have  been  raised. 

22. — (1.)  Where  a  power  or  trust  is  given  to  or      8«ct.  22. 
vested  in  two  or  more  trustees  jointly,  then,  unless  f^^®7^ore 
the  contrary  is  expressed  in  the  instrument,  if  any,  trustees, 
creating  the  power  or  trust,  the  same  may  be  exer- 
cised or  performed  by  the  survivor  or  survivors  of 
them  for  the  time  being. 

(2.)  This  section  applies  only  to  trusts  constituted 
after  or  created  by  instruments  coming  into  operation 
after  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-one. 

This  section  replaces  Conv.  Act,  1881,  s.  38. 

The  enactment  seems  to  formulate  the  previously  existing  law, 
and  to  remove  certain  doubts  that  have  been  entertained.  In 
Warhurton  v.  Sandys,  14  Sim.  622,  it  was  held  that  surviving 
trustees  could  sell,  even  where  there  was  an  express  direction  in 
the  will  by  which  the  trust  was  created,  that  vacancies  should  be 
supplied  within  a  specified  time,  which  had  expired. 

As  to  sales  by  surviving  trustees  generally,  see  Dart's  V.  &  P. 
Ch.  13,  8.  3. 

The  old  rule,  that  a  bare  power  given  to  two  or  more  persons 
by  name,  and  annexed  neither  to  an  estate  nor  to  an  office,  does 
not  survive,  is  not  altered  by  this  section,  which  only  extends  to 
powers  vested  in  trustees  ;  for  it  is  conceived  that  something 
more  than  the  possession  of  a  bare  power  is  needed  to  constitute 
a  person  a  trustee. 

Bv  Conv.  Act,  1882,  s.  6,  the  rule  that  powers  survive  on  the 
death  pf  a  donee  is  extended  to  the  case  of  a  disclaimer  by  a 
donee.  Whether  the  last-mentioned  section  allows  powers, 
annexed  neither  to  an  estate  nor  to  an  office,  to  continue  to  be 
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Sect.  22. 


Exoneration 
of  trustees  in 
respect  of 
certain 
powers  of 
attorney. 


Sect.  24. 

Implied 
indemnity  of 
trnstees. 


exerciseable  upon  a  disclaimer,  requires  consideration.  (See  note 
thereon,  p.  182,  ante.)  It  is  a  significant  circumstance,  that  the 
enactment  has  not  been  repealed  and  included  in  the  present  Act. 
As  to  the  survivorship  of  the  powers  of  guardians,  see 
Eyre  v.  Countess  of  ShafUshury\  2  P.  Wms.  103  ;  2  Wh.  &  Tu. 
L.  C. 

23.  A  trustee  acting  or  paying  money  in  good 
faith  under  or  in  pursuance  of  any  power  of  attorney 
shall  not  be  liable  for  any  such  act  or  payment  by 
reason  of  the  fact  that  at  the  time  of  the  pa}Tnent 
or  act  the  person  who  gave  the  power  of  attorney 
was  dead  or  had  done  some  act  to  avoid  the  power, 
if  this  fact  was  not  known  to  the  trustee  at  the  time 
of  his  so  acting  or  paying. 

Provided  that  nothing  in  this  section  shall  aflfect 
the  right  of  any.  person  entitled  to  the  money  against 
the  person  to  whom  the  payment  is  made,  and  that 
the  person  so  entitled  shall  have  the  same  remedy 
against  the  person  to  whom  the  payment  is  made  as 
he  would  have  had  against  the  trustee. 

See  note  on  Conv.  Act,  1881,  s.  47,  p.  182,  ante, 

24.  A  trustee  shall,  without  prejudice  to  the 
provisions  of  the  instrument,  if  any,  creating  the 
trust,  be  chargeable  only  for  money  and  securities 
actually  received  by  him  notwithstanding  his  signing 
any  receipt  for  the  sake  of  conformity,  and  shall  be 
answerable  and  accountable  only  for  his  own  acts, 
receipts,  neglects,  or  defaults,  and  not  for  those  of 
any  other  trustee,  nor  for  any  banker,  broker,  or 
other  person  with  whom  any  trust  moneys  or 
securities  may  be  deposited,  nor  for  the  insufficiency 
or  deficiency  of  any  securities,  nor  for  any  other 
loss,  unless  the  same  happens  through  his  own 
wilful  default ;  and  may  reimburse  himself,  or  pay 
or  discharge  out  of  the  trust  premises,  all  expenses 
incurred  in  or  about  the  execution  of  his  trusts  or 
powers. 

This  section  replaces  s.  81  of  Lord  St.  Leonards'  Act  (22  &  23 
Vict.  c.  35)  which  did  little  more  than  state  the  existing  law  upon 
the  subject  :  see  Lewin  on  Trusts,  10th  ed.  p.  295,  and  Re  Briery 
Brier  v.  Evison,  26  Ch.  Div.  p.  243,  per  Lord  Selborne. 
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PAKT    m.  TmrteeAct, 

1898, 


Powers  of  the  Court. 


Sect.  25. 


Aj)pointment  of  New  Trustees  and  Vesting  Orders. 

25. — (1-)  The  High  Court  may,  whenever  it  is  Power  of  the 
expedient  to  appoint  a  new  trustee  or  new  trustees,  app^nt^new 
and  it  is  found  inexpedient,  difficult,  or  impractic-  trustees. 
able  so  to  do  without  the  assistance  of  the  Court, 
make  an  order  for  the  appointment  of  a  new.  trustee 
or  new  trustees   either  in   substitution   for  or  in 
addition  to   any    existing    trustee    or  trustees,   or 
although  there  is  no  existing  trustee.     In  particular 
and  without  prejudice  to  the  generality  of  the  fore- 
going provision,  the  Court  may  make  an  order  for 
the  appointment  of  a  new  trustee  in  substitution  for 
a  trustee  who  is  convicted  of  felony,  'or  who  is  a 
bankrupt. 

The  Trustee  Act,  1893,  is  simply  a  statute  consolidating  the 
existing  enactments  with  reference  to  trustees,  and  the  general  terms 
used  in  the  Act  are  not  intended  to  confer  a  jurisdiction  which 
the  High  Court  had  not  previously  enjoyed ;  consequently,  though 
the  Act  empowers  the  Court  to  appoint  a  new  trustee  in  the  place 
of  a  sole  surviving  trustee  who  is  a  lunatic,  it  does  not  give  the 
Court  jurisdiction  in  such  a  case  to  make  a  vesting  order.  {ReM,, 
1899,  1  Ch.  79.)  On  the  other  hand,  the  Court  has  held  that  the 
Act  enables  it  to  do  what  it  declined  to  do  before.  {Re  Lees' 
Settlement,  1896,  2  Ch.  508  ;  Dugmore  v.  Sttffield,  W.  N.  1896, 
p.  60  ;   Re  Fitzherberfs  Settlement  Trusts,  W.  N.  1898,  p.  58.) 

Sect.  25  (1)  is,  for  the  most  part,  a  reproduction  of  T.  A. 
1850,  s.  32,  and  T.  A.  1852,  s.  9.  The  power  to  appoint  a  new 
trustee  in  the  case  of  a  felon  is  taken  from  T.  A.  1852,  s.  8  ;  and 
in  the  case  of  a  bankrupt  from  B.  A.  1883,  s.  147. 

An  application  must  not  be  made  to  the  Court  under  this  section, 
unless  tnere  is  no  person  able  and  willing  to  appoint  new  trustees ; 
if  there  is  such  a  person  the  Court  has  no  jurisdiction  under  this  sec- 
tion to  act  against  his  wishes.     (Re  Higginhottom,  1892, 3  Ch.  182.) 

It  has  been  considered  expedient  to  appoint  new  trustees  under 
the  following  circumstances : — Where  there  is  difficulty  in  obtaining 
administration  to  a  deceased  trustee.  Re  Matthew^s  Settmt.,  2 
W.  R.  85,  Davis  v.  Chanter,  6  W.  R.  416  ;  where  one  of  two 
trustees  for  sale  is  an  infant,  Re  Forter^s  Trusts,  4  W.  R.  417  ; 
but  the. order  must  provide  that  the  infant, on  attaining  majority, 
may  apply  to  be  restored  to  the  trusteeship,  Re  Shelmerdine,  33 
L.  J.  Ch.  474,  Re  Brunt,  W.  N.  1883,  p.  220  ;  where  a  trustee 
has  gone  permanently   to  reside  abroad,  Re  Bignold^s  Settmt. 
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TruBtee  Act,  Trusts,  L.  R.  7  Ch.  223  ;  where*  a  trustee  has  become  incapable 
i+^oK  through  age  and  infirmity,  Re  Lemann's  Trusts,  22  Ch.  D.  G33 ; 
^  but  in  such  cases,  unless  the  trustee  himself  consents,  the  vesting 

order  must  be  made  in  Lunacy  as  well  «is  in  Chancery,  Rs  Bot/ce, 
4  De  G.  J.  &  S.  205,  Be  Phelps,  58  L.  T.  27  ;  where  a  trustee  is 
bankrupt,  and  his  duties  involve  dealing  with  moneys  belonging 
to  the  trust,  Be  Barker's  Trusts,  1  Ch.  I).  48,  Re  Napkins,  Doted 
V.  Hawtin,  19  Ch.  D.  61  (though  the  rule  is  not  absolutely  rigid, 
see  Re  Bn'dgman,  1  Dr.  &  Sm.  1G4),  or  is  a  liquidating  debtor, 
Re  Adam's  Trusts,  12  Ch.  D.  684  ;  where  a  trustee  has  permitted 
his  co-trustee  to  commit  a  breach  of  trust,  Ex  pte,  Reynolds,  5 
Ves.  707  ;  where  the  donee  of  the  power  to  appoint  new  trustees 
is  abroad,  Re  Humphry,  1  Jur.  (N.  S.)  921  ;  where  the  trustees 
have  all  predeceased  the  testator,  Rs  Smirthwaite's  Trusts. 
L.  R.  11  Eq.  251  ;  if  it  is  doubtful  whether  the  power  in  the 
settlement  applies  to  the  case,  Re  Woodgate's  Setfmt,,  5  W.  E. 
448  ;  where  a  vesting  order  is  requisite,  Re  Davies,  8  Mac.  & 
(t.  278  ;  if  it  is  desired  to  add  to  the  number  of  trustees  when 
there  is  no  vacancy.  {Re  Brackenhury,  10  Eq.  45  ;  Re  Gregson,  34 
Ch.  D.  209.) 

Under  special. circumstances,  where  the  estate  was  very  small, 
to  avoid  expense  the  Court  has  sometimes  made  an  order  without 
previous  service  on  the  committee  of  a  lunatic.  {Re  McGowan, 
29  Sol.  Journ.  25.) 

The  Court  has  refused  to  displace  an  existing  trustee  and 
appoint  another  under  the  following  circumstances: — On  an 
allegation  that  the  donee  of  the  power  was  about  to  appoint 
corruptly,  Re  Bodson's  Settmt,  9  Ha.  118  ;  on  the  ground  that 
a  trustee  is  of  great  age,  ibid, ;  on  account  of  temporary  absence 
abroad,  Re  Moravian  Society ^  26  Beav.  101. 

For  other  cases  where  it  has  been  held  **  expedient "  to  apply  to 
the  Court,  see  Lewin  on  Trusts,  10th  ed.  p.  799,  and  Re  J/., 
1899,  1  Ch.  79. 

It  is  not  necessary  to  keep  up  the  original  number  of  trustees. 
{Re  Lees'  Settlement,  1896,  2Ch.  508  ;  Re  Fowler's  Trusts,  W.  N. 
1886,  188 ;  Re  Leon,  1892,  1  Ch.  848  ;  Re  Price,  W.  N.  1894, 
p.  169  ;  Dugmore  v.  Suffield,  W.  N.  1896,  50 ;  Re  FiizherherVs 
Settlement  Trusts,  W.  N.  1898,  p.  58. 

By  R.  S.  C.  Ord.  55,  r.  18a,  an  application  to  the  Court  for  the 
appointment  of  a  new  trustee,  with  or  without  a  vesting  order, 
must  be  made  by  summons.  See  Ord.  54b,  r.  4a,  as  to  how  the 
sunmions  is  to  be  intituled. 

(2.)  An  order  under  this  section,  and  any  con- 
sequential vesting  order  or  conveyance,  shall  not 
operate  further  or  otherwise  as  a  discharge  to  any 
former  or  continuing  trustee  than  an  appointment  of 
new  trustees  under  any  power  for  that  purpose  con- 
tained in  any  instrument  would  have  operated. 

Sub-sect.  (2)  reproduces  T.  A.  1850,  s.  86. 
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(3.)  Nothing  in  this  section  shall  give  power  to   Tmi^  Act, 
appoint  an  executor  or  administrator.  sect.  25. 

The  definition  of  "trustee"  in  s.  50  (post,  p.  402)  renders 
sub-B.  (3)  necessary.  Where  an  application  is  made  for  the  appoint- 
ment of  a  new  trustee  of  the  estate  of  a  deceased  person,  and  there 
is  reason  to  believe  that  the  duties  of  the  executors  as  such  have 
not  been  fulfilled,  the  Court  will  direct  the  application  to  stand 
over  until  evidence  is  furnished  that  all  the  debts  and  funeral  and 
testamentary  expenses  have  been  paid.  (Re  Wtlley,  W.  N.  1890, 
p.  1  ;  see  also  Eaton  v.  Dairies,  W.  N.  1894,  p.  32.) 


26.  In  any  of  the  following  cases,  namely : —  sect.  26. 

(i.)  Where    the    High    Court    appoints    or    has  J^^|^^ 
appointed  a  new  trustee ;  and  unl 


Reproduces  T.  A.  1850,  s.  34,  and  T.  A.  1852,  s.  8. 

(ii.)  Where  a  trustee  entitled  to  or  possessed  of 
any  land,  or  entitled  to  a  contingent  right 
therein,  either  solely  or  jointly  with  any 
other  person, — 

(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court, 

or 

(c)  cannot  be  found  ;  and 

Reproduces  T.  A.  1850,  ss.  7-12.  Trustee  includes  mort- 
gagor (Re  Jones'  Mortgage  Trusts,  W.  N.  1888,  p.  217),  and 
Tender.    (Re  Beaufort's  Will,  W.  N.  1898,  p.  148.) 

(iii.)  Where  it  is  uncertain  who  was  the  survivor 
of  two  or  more  trustees  jointly  entitled  to 
or  possessed  of  any  land ;  and 

Reproduces  T.  A.  1850,  s.  13. 

(iv.)  Where,  as  to  the  last  trustee  known  to  have 
been  entitled  to  or  possessed  of  any  land, 
it  is  uncertain  whether  he  is  living  or 
dead;  and 

Reproduces  T.  A.  1850,  s.  14. 

{v.)  Where  there  is  no  heir  or  personal  represen- 
tative to  a  trustee  who  was  entitled  to  or 
possessed  of  land  and  has  died  intestate 
as  to  that  land,  or  where  it  is  uncertain 
who  is  the  heir  or  personal  representative 
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^"^89s^*^'*  or  devisee  of  a  trustee  who  was  entitled 

Sect. 26.  to   or  possessed  of    land    and    is    dead; 

and 

Reproduces  T.  A.  1850,  8.  15  ;  see  Conv.  Act,  1881,  s.  30,  and 
notes  thereto. 

(vi.)  Where  a  trustee  jointly  or  solely  entitled  ta 
or  possessed  of  any  land,  or  entitled  to  a 
contingent  right  therein,  has  been  required, 
by  or  on  behalf  of  a  person  entitled  to 
require  a  conveyance  of  the  land  or  a 
release  of  the  right,  to  convey  the  land  or 
to  release  the  right,  and  has  wilfully 
refused  or  neglected  to  convey  the  land  or 
release  the  right  for  twenty-eight  days 
after  the  date  of  the  requirement ; 

See  note  to  (ii.),  supra.  This  sub-section  reproduces  T.  A,  1852, 
8.  2.  The  twenty-eight  days  must  have  elapsed  before  the  petition 
is  presented.  {Re  Kvox's  Trusts,  1895,  1  Ch.  538.)  See  Rowletf 
v.  Adams,  14  Bea.  130,  as  to  the  deed  to  be  tendered  in  the  case 
of  copyholds,  and  Re  Mills'  Trusts^  40  Ch.  Div.  14,  as  to  what 
constitutes  a  wilful  refusal.  See  also  note  to  s.  35  (ii.)  (d)  posty 
p.  390. 

"Jointly  entitled"  under  s.  26  includes  a  coparcener.  {Re 
Oreenwooifs  Trusts,  27  Ch.  D.  359.) 

the  High  Court  may  make  an  order  (in  this  Act 
called  a  vesting  order)  vesting  the  land  in  any  such 
person  in  any  such  manner  and  for  any  such  estate 
as  the  Court  may  direct,  or  releasing  or  disposing  of 
the  contingent'  right  to  such  person  as  the  Court 
may  direct. 
Provided  that — 

(a)  Where  the  order  is  consequential  on  the  ap- 

pointment  of  a  new  trustee  the  land  shall  be 
vested  for  such  estate  as  the  Court  may 
direct  in  the  persons  who  on  the  appoint- 
ment are  the  trustees  ;  and 

(b)  Where  the  order  relates  to  a  trustee  entitled 

jointly  with  another  person,  and  such 
trustee  is  out  of  the  jurisdiction  of  the 
High  Court  or  cannot  be  found,  the  land 
or  right   shall  be    vested   in   such   other 
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person,  either  alone  or  with   some   other  Trustee  Act, 
person.  g/,f|i. 


The  Court  will  make  a  vesting  order  under  this  section  although 
the  ejffect  may  be  to  reduce  the  number  of  trustees.  See  Re  Lees* 
Settlement y  1896,  2  Ch.  508,  and  the  cases  cited  in  the  note  to 
8.  25  (1),  ante,  p.  881. 

This  section  reproduces  s.  34  of  the  T.  A.  1850,  under  which 
it  was  held  that  where  one  of  two  trustees  was  out  of  the  jurisdic- 
tion and  the  other  was  willing  to  act,  the  Court  could  make  an 
order  vesting  the  whole  estate  in  the  continuing  trustee  and  the 
new  trustee  without  severing  the  joint  tenancy.  {Smith  v.  Smith, 
8  Dr.  72,  Re  Marquis  of  Bute's  Will,  John.  15,  over-ruling  Re 
Watts'  SeUlement,  9  Hare,  106  ;  Re  Flyer's  Trust,  id.  220.) 

Where  a  sole  trustee  of  copyholds  dies  intestate  and  without 
an  heir  the  Court  can  under  a.  26  make  an  order  vesting  such 
copyholds  in  the  person  absolutely  entitled  thereto.  {In  re  Ood' 
frey's  Trusts,  28  Ch.  D.  205.) 

Where  there  is  no  doubt  that  existing  trustees  have  been  duly 
appointed,  the  Court  will  not  re-appoint  them  with  a  view  to  . 
making  a  vesting  order  which  will  not  sever  the  joint  tenancy. 
{Re  Vicat,  88  Ch.  D.  108.) 

For  a  vesting  order  where  one  trustee  is  a  lunatic,  see  s.  185  of 
the  Lunacy  Act,  1890. 

27.  Where  any  land  is  subject  to  a  contingent     sect.  27. 
right  in  an  unborn  person  or  class  of  unborn  persons  orders  as  to 
who,   on   coming  into  existence  would,  in  respect  Hg^hte ff"^ 
thereof,  become  entitled  to  or  possessed  of  the  land  unbom 
on  any  trust,,  the  High  Court  may  make  an  order  p®**^^- 
releasing  the  land  from  the  contingent  right,  or  may 

make  an  order  vesting  in  any  person  the  estate  to 
or  of  which  the  unborn  person  or  class  of  unborn 
persons  would,  on  coming  into  existence,  be  entitled 
or  possessed  in  the  land. 

This  section  reproduces  s.  16  of  the  T.  A.  1850. 

28.  Where  any  person  entitled  to  or  possessed  of      sect.  28. 
land,  or  entitled  to  a  contingent  right  in  land,  by  Vesting  order 
way  of  security  for  money,  is  an  infant,  the  High  con^J^ance 
Court  may  make  an  order  vesting  or  releasing  or  by  infant 
disposing  of  the  land  or  right  in  like  manner  as  '"^^'^eee. 
in  the  case  of  an  infant  trustee. 

This  section  reproduces  in  part  ss.  7  and  8  of  the  T.  A.  1850. 
Under  these  sections  the  Court  has  vested  in  the  executors  of  a 
mortgagee  the  legal  estate  in  copyholds  which  had  devolved  upon 
his  infant  heir.     {Re  Franklyn's  Mortgage,  W.  N.  1888,  p.  217.) 

c.  c  c 
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Tmstee  Act, 

1898, 

Sect.  29. 

Vesting  order 
in  place  of 
conveyance 
by  heir,  or 
devisee  of 
heir,  &c.,  or 
personal  re- 
presentative 
of  mortgagee. 


29.  Where  a  mortgagee  of  land  has  died  without 
having  entered  into  the  possession  or  into  the  receipt 
■  of  the  rents  and  profits  thereof,  and  the  money  due 
in  respect  of  the  mortgage  has  been  paid  to  a  person 
entitled  to  receive  the  same,  or  that  last-mentioned 
person  consents  to  any  order  for  the  reconveyance  of 
the  land,  then  the  High  Court  may  make  an  order 
vesting  the  land  in  such  person  or  persons  in  such 
manner  and  for  such  estate  as  the  Court  may  direct 
in  any  of  the  following  cases,  namely, — 

(a)  Where  an  heir  or  personal  representative  or 

devisee  of  the  mortgagee  is  out  of  the  juris- 
diction of  the  High  Court  or  cannot  be 
found;  and 

(b)  Where  an  heir  or  personal  representative  or 

devisee  of  the  mortgagee  on  demand  made  by 
or  on  behalf  of  a  person  entitled  to  require 
a  conveyance  of  the  land  has  stated  in  writing 
that  he  will  not  convey  the  same  or  does  not 
convey  the  same  for  the  space  of  twenty-eight 
days  next  after  a  proper  deed  for  conveying 
the  land  has  been  tendered  to  him  by  or  on 
behalf  of  the  person  so  entitled ;  and 

(c)  Where  it  is  uncertain  which  of  several  devisees 

of  the  mortgagee  was  the  survivor ;  and 

(d)  Where  it  is  uncertain  as  to  the  survivor  of 

several  devisees  of  the  mortgagee  or  as  to 
the  heir  or  personal  representative  of  the 
mortgagee  whether  he  is  living  or  dead ;  and 

(e)  Where  there  is  no  heir  or  personal  repre- 

sentative to  a  mortgagee  who  has  died 
intestate  as  to  the  land,  or  where  the 
mortgagee  has  died  and  it  is  uncertain 
who  is  his  heir  or  personal  representative 
or  devisee. 

Section  21)  reproduces  s.  19  of  the  T.  A.  1850.  The  reference  to 
the  heir  or  devisee  of  the  mortgagee  is  material  in  case  of  copyholds, 
as  these  do  not  pass  to  the  legal  personal  representative  of  the 
mortgagee.    (See  Copyhold  Act,  1894  (57  &  58  Vict.  c.  46),  s.  88.) 

Where  a  mortgagee  has  died  leaving  a  will,  the  validity  of  which 
is  disputed,  the  Court  will  make  an  order  under  sub-s.  (e)  vesting 
the  land  in  the  mortgagor  on  proof  that  the  mortgage  debt  has 
been  paid.    (Re  Cook's  Mortgage^  1895,  1  Ch.  700.) 
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30.  Where  any  Court  gives  a  judgment  dt  makes   Trustee  Act, 
an  order  directing  the  sale  or  mortgage  of  any  land,      $^t%, 

every  person  who  is  entitled  to  or  possessed  of  the  — \ 

land,  or  entitled  to  a  contingent  right  therein  as  ^^aenfui 
heivy  or  under  the  will  of  a  deceased  person  for  payment  of  on  judgment 
whose  debts  the  judgment  tvas  given  or  order  madey  and  moi^e'of 
is  a  party  to  the  action  or  proceeding  in  which  the  land. 
judgment  or  order  is  given  or  made  or  is  otherwise 

bound  by  the  judgment  or  order,  shall  be  deemed  to 
be  so  entitled  or  possessed,  as  the  case  may  be,  as 
a  trustee  within  the  meaning  of  this  Act ;  and  the 
High  Court  may,  if  it  thinks  expedient,  make  an 
order  vesting  the  land  or  any  part  thereof  for  such 
estate  as  that  Court  thinks  fit  in  the  purchaser  or 
mortgagee  or  in  any  other  person. 

The  words  in  italics  are  repealed  by  T.  A.  1894,  s.  Impost, p.  405. 
The  section  reproduces  s.  20  of  the  T.  A.  1850  as  extended  by 
8.  1  of  the  T.  A.  1852,  which  has  been  held  not  to  be  limited  to 
cases  of  persons  under  disability.  (Beckett  v.  Sutton^  19  Ch.  D. 
646.)  As  to  estates  tail,  see  Li  re  Jfonfw/ti,  Faher  v.  Montagu^ 
1896,  1  Ch.  549. 

31.  Where  a  judgment  is  given  for  the  specific  sect.  si. 
performance  of  a  contract  concerning  any  land,  or  Vesting  order 
for   the   partition,   or   sale  in  lieu  of  partition,  or  ^'^^''euf 
exchange,  of  any  land,  or  generally  where  any  judg-  for  specific 
ment  is  given  for  the  conveyance  of  any  land  either  ^^^"^°*^» 
in  cases  arising  out  of  the  doctrine  of  election  or 
otherwise,  the  High  Court  may  declare  that  any  of 

the  parties  to  the  action  are  trustees  of  the  land  or 
any  part  thereof  within  the  meaning  of  this  Act,  or 
may  declare  that  the  interests  of  unborn  persons 
who  might  claim  under  any  party  to  the  action,  or 
under  the  will  or  voluntary  settlement  of  any  person 
deceased  who  was  during  his  lifetime  a  party  to  the 
xiontract  or  transactions  concerning  which  the  judg- 
ment is  given,  are  the  interests  of  persons  who,  on 
coming  into  existence,  would  be  trustees  within  the 
meaning  of  this  Act,  and  thereupon  the  High  Court 
may  make  a  vesting  order  relating  to  the  rights  of  those 
persons,  born  and  unborn,  as  if  they  had  been  trustees. 

Section  31  reproduces  s.  30  of  the  T.  A.  1850,  and  s.  7  of  the 
Partition  Act,  1868.     See  Beckett  v.  Sutton,  19  Ch.  D.  646,  and 
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Trnstee  Act, 

1893, 

Sect.  31. 


Sect.  82. 

Effect  of 
vesting  order. 


Sect.  83. 

Power  to 
appoint 
person  to 
convey. 


Caswell  Ik  Sheen,  W.  N.  1893,  p.  187.  "  Unbom  person  "  will 
include  the  heirs  of  a  living  person.  {Basnett  v.  Moxon,  20  Eq. 
182.)  As  to  estates  tail,  see  In  re  Montagu^  Faher  v.  Montagu^ 
1896,  1  Ch.  549. 

32.  A  vesting  order  under  any  of  the  foregoing 
provisions  shall  in  the  case  of  a  vesting  order  con- 
sequential on  the  appointment  of  a  new  trustee,  have 
the  same  effect  as  if  the  persons  who  before  the 
appointment  were  the  trustees  (if  any)  had  duly 
executed  all  proper  conveyances  of  the  land  for  such 
estate  as  the  High  Court  directs,  or  if  there  is  no  such 
person,  or  no  such  person  of  full  capacity,  then  as  if 
such  person  had  existed,  and  been  of  full  capacity  and 
had  duly  executed  all  proper  conveyances  of  the  land 
for  such  estate  as  the  Court  directs,  and  shall  in  every 
other  case  have  the  same  effect  as  if  the  trustee  or 
other  person  or  description  or  class  of  persons  to  whose 
rights  or  supposed  rights  the  said  provisions  respec- 
tively relate  had  been  an  ascertained  and  existing 
person  of  full  capacity,  and  had  executed  a  conveyance 
or  release  to  the  effect  intended  by  the  order. 

Section  32  reproduces  ss.  8 — 15  and  19  of  T.  A.  1850,  and  ss.  1 
and  2  of  T.  A.  1852.  As  to  the  meaning  of  "  conveyance,"  see 
8.  ^O.post,  p.  400. 

Where  an  order  is  made  vesting  or  appointing  a  person  to  convey 
the  estate  of  an  infant  tenant  in  tail  in  possession,  the  effect  is  to 
bar  the  estate  tail  and  remainders  over.  (Re  Montagu,  Faber  v. 
Montagu,  1896,  1  Ch.  549.)    See  S.  C.  as  to  form  of  order. 

An  order  vesting  lands  subject  to  a  trust  in  new  and  continuing 
trustees  will  not  have  the  eflPect  of  severing  the  joint  tenancy. 
See  Be  Marq,  of  Bute's  Will,  John.  15,  and  cases  cited  in  note  to 
s.  26,  svpra. 

The  effect  of  an  order  is  to  vest  the  property  without  any  further 
formality.    {Woodfall  v.  Arbuthnot,  L.  R.  3  P.  &  D.  108.) 

33.  In  all  cases  where  a  vesting  order  can  be 
made  under  any  of  the  foregoing  provisions,  the 
High  Court  may,  if  it  is  more  convenient,  appoint  a 
person  to  convey  the  land  or  release  the  contingent 
right,  and  a  conveyance  or  release  by  that  person  in 
conformity  with  the  order  shall  have  the  same  effect 
as  an  order  under  the  appropriate  provision. 

Section  33  replaces  T.  A.  1850,  s.  20.  The  conveyance  should 
recite  the  order,  and  should  be  expressed  to  be  made  by  the  person 
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appointed  to  convey  and  in  his  own  name.     See  Hancox  v.  ^ttls^    Tmstee  Act, 
3  8m.  *fe  G.  478,  arid  Shepherd  v.  Churchill,  25  Bea.  21,  as  to         1893, 
respective  merits  of  a  vesting  order,  and  an  order  under  this   _?^.??i__ 
section.    A  person  appointed  to  grant  a  lease  cannot  give  the 
usual  lessor's  covenant  for  quiet  enjoyment.     {Cowper'v.Harmery 
57  L.  J.  Ch.  460.)    Secus  if  he  were  committee  of  a  lunatic. 
{lU  Ray,  1896,  1  Ch.  468.) 


34. — (1-)  Where  an  order  vesting  copyhold  land      sect.  84. 
in  -any  person  is  made  under  this  Act  with  the  Bffectof 
consent  of  the  lord   or    lady    of  the  manor,   the  ITto'c^opJ?^'^ 
land   shall  vest  accordingly  without  surrender  or  ^oid. 
admittance. 

(2.)  Where  an  order  is  made  under  this  Act 
appointing  any  person  to  convey  any  copyhold  land, 
that  person  shall  execute  and  do  all  assurances  and 
things  for  completing  the  assurance  of  the  land  ; 
and  the  lord  and  lady  of  the  manor  and  every  other 
person  shall,  subject  to  the  customs  of  the  manor 
and  the  usual  payments,  be  bound  to  make  ad- 
mittance to  the  land  and  to  do  all  other  acts  for 
completing  the  assurance  thereof,  as  if  the  persons 
in  whose  place  an  appointment  is  made  were  free 
from  disability  and  had  executed  and  done  those 
assurances  and  things. 

Section  34  replaces  T.  A.  1850,  s.  28.  For  the  fines  payable 
to  the  lord  see  Pater  son  v.  Pater  son,  2  Eq.  31  ;  Bristow  v.  Booth, 
L.  R.  5  C.  P.  80. 

The  lord  need  not  appear  in  Court  to  consent  to  an  order  under 
the  section.     {Aylea  v.  Cox,  17  Bea.  584.) 

35, — (1-)  In  any  of  the  following  cases,  namely : —     Beet.  86. 
(i.)  Where    the    High    Court    appoints    or    has  vesting  orders 
appointed   a  new  trustee;   and  ^d^ch^sLin 

Replaces  T.  A.  1850,  s.  35. 

(ii.)  Where  a  trustee  entitled  alone  or  jointly  with 
another  person  to  stock  or  to  a  chose  in 
action — 

See  s.  50  for  definition  of  "  stock." 
(a)  is  an  infant,  or 

Replaces  T.  A.  1852,  s.  3.  The  Court  can  make  an  order 
under  this  section  although  the  infant  is  beneficially  interested  in 
the  stock.    {Gardner  v.  Cowles,  3  Ch.  D.  304  ;  Re  Harwood,  20 


action. 
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Sect.  36. 


Trustee  Aot,    Ch.  D.  536  ;  Re  Findlay,  32  Ch.  D.  221,  641  ;  Re  Alice  Kemp, 
1898,         W.  N.  1888,  p.  138  ;  Re  BameWs  Estate,  Foster-  v.  Barnetf,  W.  N. 
1889,  p.  216.) 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found,  or 

See  T.  A.  1850,  ss.  22  and  25,  also  Dugmare  v.  Suffield,  W.  N. 
1896,  p.  50,  for  an  oi*der  hereunder. 

(d)  neglects  or  refuses  to  transfer  stock,  or 
receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  a  chose  in  action, 
according  to  the  direction  of  the  person 
absolutely  entitled  thereto  for  twenty-eight 
days  next  after  a  request  in  writing  has 
been  made  to  him  by  the  person  so 
entitled,  or 

Compare  T.  A.  1850,  ss.  23,  24  and  25,  and  see  note  to 
T.  A.  1893,  s.  26  (vi.),  supra,  p.  384.  The  applicant  must  be 
absolutely  entitled,  consequently  one  of  several  trustees,  or  a  life 
tenant  is  not  sufficient.  (Mackefizie  v.  Mackemie,  16  Jur.  723,  also 
5  De  G.  &  Sm.  338.)  But  persons  duly  appointed  new  trustees 
are  absolutely  entitled.  {Ex  parte  Russell,  1  Sim.  N.  S.  404  ;  Re 
EUis^s  Settlement,  24  Bea.  426.)  The  section  applies  where  a 
Scotch  executor  ref useai  to  prove  the  will  in  England.  (Re  Truhee, 
1892,  3  Ch.  55.) 

(e)  neglects  or  refuses  to  transfer  stock  or 
receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  a  chose  in  action 
for  twenty-eight  days  next  after  an  order 
of  the  High  Court  for  that  purpose  has 
been  served  on  him ;  or 

Compare  T.  A.  1852,  ss.  4  and  5. 

(iii.)  Where  it   is  uncertain  whether  a  trustee 
entitled    alone    or    jointly    with    another 
person  to  stock  or  to  a  chose  in  action  is 
alive  or  dead, 
the  High  Court  may  make  an  order  vesting  the  right 
to  transfer  or  call  for  a  transfer  of  stock,  or  to  receive 
the  dividends  or  income  thereof,  or  to  sue  for  or 
recover  a  chose  in  action,  in  any  such  person  as  the 
Court  may  appoint  : 
Provided  that — 
(a)  Where    the    order   is  consequential   on    the 
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appointment  by  the  Court  of  a  new  trustee,   ^^iL ^®*' 
the  right  shall  be  vested  in  the  persons  who,      sect.  85. 
on  the  appointment,  are  the  trustees ;  and 
(b)  Where  the  person  whose  right  is  dealt  with 
by  the   order   was   entitled   jointly  with 
another  person,  the  right  shall  be  vested 
in  that  last-mentioned  person  either  alone 
or  jointly  with  any  other  person  whom  the 
Court  may  appoint. 
(2.)  In  all   cases  where  a  vesting  order  can  be 
made  under  this  section,  the  Court  may,  if  it  is  more 
convenient,  appoint  some  proper  person  to  make  or 
join  in  making  the  transfer. 

(3.)  The  person  in  whom  the  right  to  transfer  or 
call  for  the  transfer  of  any  stock  is  vested  by  an 
order  of  the  Court  under  this  Act,  may  transfer  the 
stock  to  himself  or  any  other  person,  according  to 
the  order,  and  the  Banks  of  England  and  Ireland 
and  all  other  companies  shall  obey  every  order  under 
this  section  according  to  its  tenor. 

(4.)  After  notice  in  writing  of  an  order  under  this 
section  it  shall  not  be  lawful  for  the  Bank  of  England 
or  of  Ireland  or  any  other  company  to  transfer  any 
stock  to  which  the  order  relates  or  to  pay  any 
dividends  thereon  except  in  accordance  with  the 
order. 

(5.)  The  High  Court  may  make  declarations  and 
give  directions  concerning  the  manner  in  which  the 
right  to  any  stock  or  chose  in  action  vested  under 
the  provisions  of  this  Act  is  to  be  exercised. 

(6.)  The  provisions  of  this  Act  as  to  vesting  orders 
shall  apply  to  shares  in  ships  registered  under  the 
Acts  relating  to  merchant  shipping  as  if  they  were 
stock. 

The  proper  form  of  order  is  to  vest  in  the  trustees  **the  rio^ht  to 
call  for  a  transfer  of  and  to  transfer  "  the  stock  "  and  to  receive 
the  dividends  or  income  thereof,"  and  to  direct  the  trustees  to 
transfer  "  into  their  own  names."  {Re  Gi'egson,  1893,  .S  Ch.  233  ; 
Re  Joliffe's  Trusts,  W.  N.  1893,  p.  84:  Re  Price,  \V.  N.  1894, 
p.  169  ;  and  see  Seton,  5th  Ed.,  p.  1078.) 

In  special  cases,  e,g,,  where  the  shares  are  subject  to  a  liability 
for  calls,  the  direction  to  the  trustees  to  transfer  into  their  own 
names  will  be  omitted  (Re  New  Zealand  Trust  and  Loan  Co.,  1893, 
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Truitee  Act,    1  Ch.  403),  or  whore  the  investment  is  unauthorized,  the  order 
1898,         may  give  the  trustees  the  right   to  call  for  a  transfer  to  any 
^^^'  ^^'    .  purchaser  or  purchasers.     (Rs  Peacock,  14  Ch.  Div.  212.) 


Beet.  86. 

Persons 
entitled  to 
apply  for 
orden". 


Seot.  37. 

Powers  of 
new  trustee 
appointed  by 
Court. 

[ThU  section 
replaces  Cmir, 
Act,  1881, 
s.  83.] 


36. — (1-)  An  order  under  this  Act  for  the  appoint- 
ment of-  a  new  trustee  or  concerning  any  land, 
stock,  or  chose  in  action  subject  to  a  trust,  may  be 
made  on  the  application  of  any  person  beneficially 
interested  in  the  land,  stock,  or  chose  in  action, 
whether  under  disability  or  not,  or  on  the  applica- 
tion of  any  person  duly  appointed  trustee  thereof. 

(2.)  An  order  under  this  Act  concerning  any  land, 
stock,  or  chose  in  action  subject  to  a  mortgage  may 
be  made  on  the  application  of  any  person  beneficially 
interested  in  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the 
money  secured  by  the  mortgage. 

Section  36  reproduces  s.  37  of  the  T.  A.  1850.  Under  that 
section  it  was  held  that  the  application  might  be  made  by  a  person 
contingently  entitled  to  the  beneficial  interest  {Re  Sheppard's 
Trusts,  4  De  G.  F.  <fe  J.  423),  or  by  a  purchaser  {Ayles  v.  Cox, 
17  Bea.  584),  or  by  creditors  who  have  obtained  a  decree  for  the 
administration  of  the  estate  of  a  debtor  whose  realty  has  been 
sold  {Re  Wragg,  1  De  G.  J.  &  S.  356),  but  not  by  the  committee 
of  a  lunatic  beneficiary.     {Re  Bourke,  2  De  G.  J.  &  S.  426.) 

For  the  practice  upon  applications  under  the  Act,  see  E.  S.  C, 
Ord.  54b,  Oi*d.  55,  r.  13a.  The  usual  rule  is  to  require  all 
persons  interested  to  be  before  the  Court,  but  the  Judge  has  a 
discretionary  power  to  dispense  with  any  beneficiary.  See  Practice 
Note,  W.  N.  1901,  p.  85. 

37.  Every  trustee  appointed  by  a  Court  of  com- 
petent jurisdiction  shall,  as  well  before  as  after  the 
trust  property  becomes  by  law,  or  by  assurance,  or 
otherwise,  vested  in  him,  have  the  same  powers, 
authorities,  and  discretions,  and  may  in  all  respects 
act  as  if  he  had  been  originally  appointed  a  trustee 
by  the  instrument,  if  any,  creating  the  trust. 

This  is  a  re-enactment  of  the  concluding  part  of  s.  27  of  Lord 
Cranworth's  Act,  with  the  addition,  that  a  new  trustee  appointed 
by  a  Court  shall  acquire  the  powers  conferred  by  the  instrument 
creating  the  trust  before  the  property  is  vested  in  him.  But 
though  he  can  apparently  exercise,  or  concur  in  exercising,  a 
power  of  sale,  it  does  not  follow  that  he  has  any  power  to  convey. 

It  is  conceived  that  powers  which  are  by  their  nature  personal, 
unless  they  are  expressly  annexed  to  the  office  of  trustee  as  such. 
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are  not  within  this  section.    Such  are  a  discretion  to  give  or    Trustee  Act, 
withhold  consent  in  the  case  of  marriage,  or  to  alter  the  distri-         1803, 
bution  of  a  testator's  estate.     In  such  cases,  even  the  expression   _^^\^ 
"said  trustees"  in  a  will  would  probably  be  held  to  be  equiva- 
lent only  to  a  repetition  of  the  names  of  the  designated  trustees, 
and  would  not  attach  the  discretion  to  the  office. 

38.  The  High  Court  may  order  the  costs  and     Beet.  as. 
expenses  of  and  incident  to  any  application  for  an  ^^^^^  to 
order   appointing  a  new  trustee,   or  for  a  vesting  Int^LT^^ 
order,  or  of  and  incident  to  any  such  order,  or  any  ^*'^^- 
conveyance  or  transfer  in  pursuance  thereof,  to  be 

paid  or  raised  out  of  the  land  or  personal  estate  in 
respect  whereof  the  same  is  made,  or  out  of  the 
income  thereof,  or  to  be  borne  and  paid  in  such 
manner  and  by  such  persons  as  to  the  Court  may 
seem  just. 

Section  38  re-enacts  s.  51  of  the  T.  A.  1850,  with  the  addition 
of  the  words  "  by  such  person."  Under  the  earlier  Act  there  was 
no  power  to  order  a  trustee  respondent  to  a  petition  to  pay  costs. 
(Re  Primrose,  23  Bea.  590  ;  Re  KntgMs  Will,  26  Ch.  Div.  82.) 
But  under  s.  38  such  an  order  can  be  made.  {Re  Knox's  Trusts^ 
1895,  1  Ch.  538  ;  2  Ch.  483.) 

39.  The  powers  conferred  by  this  Act  as  to  vest-      sect.  ss. 
ing  orders  may  be  exercised  for  vesting  any  land.  Trustees  of 
stock,  or  chose  in  action  in  any  trustee  of  a  charity  *^*'*"'*^- 
or  society  over  which  the  High  Court  would  have 
jurisdiction  upon  action  duly  instituted,  whether  the 
appointment  of  the  trustee  was  made  by  instrument 

under  a  power  or  by  the  High  Court  under  its 
general  or  statutory  jurisdiction. 

Section  89  re-enacts  s.  45  of  the  T.  A.  1850.  For  cases  in 
which  orders  have  been  made  under  the  earlier  Act,  see  Seton, 
5th  Ed.,  p.  1102. 

40.  Where  a  vesting  order  is  made  as  to  any  sect.4o. 
land  under  this  Act  or  under  the  Lunacy  Act,  1890,  ^'^e"  ™«^e 
or  under  any  Act  relating  to  lunacy  in  Ireland,  ai'ugatLnsto 
founded  on  an  allegation  of  the  personal  incapacity  i>e  conclusive 
of  a  trustee  or  mortgagee,  or  on  an  allegation  that  ^^^^r^^y^^^ 
a  trustee  or  the  heir  or  personal  representative  or  c.  5. 
devisee  of  a  mortgagee  is  out  of  the  jurisdiction  of 

the  High  Court  or  cannot  be  found,  or  that  it  is 
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uncertain  which  of  several  trustees  or  which  of 
several  devisees  of  a  mortgagee  was  the  survivor,  or 
whether  the  last  trustee  or  the  heir  or  personal  repre- 
sentative or  last  surviving  devisee  of  a  mortgagee  is 
living  or  dead,  or  on  an  allegation  that  any  trustee 
or  mortgagee  has  died  intestate  without  an  heir  or 
has  died  and  it  is  not  known  who  is  his  heir  or 
personal  representative  or  devisee,  the  fact  that  the 
order  has  been  so  made  shall  be  conclusive  evidence 
of  the  matter  so  alleged  in  any  court  upon  any 
question  as  to  the  validity  of  the  order;  but  this 
section  shall  not  prevent  the  High  Court  from 
directing  a  reconveyance  or  the  payment  of  costs 
occasioned  by  any  such  order  if  improperly 
obtained. 

Section  40  re-enacts  s.  44  of  the  T.  A.  1850,  and  8.  140  of  the 
Lunacy  Act,  1890. 

41.  The  powers  of  the  High  Court  in  England 
to  make  vesting  orders  under  this  Act  shall  extend 
to  all  land  and  personal  estate  in  Her  Majesty's 
dominions  except  Scotland. 

By  s.  2  of  the  T.  A.  1894  (post,  p.  405),  the  powers  given  by 
this  section  are  extended  to  the  High  Court  in  Ireland. 

Payment  into  Court  hy  Trustees. 

42. — (1-)  Trustees,  or  the  majority  of  trustees, 
having  in  their  hands  or  under  their  control  money 
or  securities  belonging  to  a  trust,  may  pay  the  same 
into  the  High  Court ;  and  the  same  shall,  subject  to 
rules  of  Court,  be  dealt  with  according  to  the  orders 
of  the  High  Court. 

(2.)  The  receipt  or  certificate  of  the  proper  oflScer 
shall  be  a  sufficient  discharge  to  trustees  for  the 
money  or  securities  so  paid  into  court. 

(3.)  Where  any  moneys  or  securities  are  vested  in 
any  persons  as  trustees,  and  the  majority  are  desirous 
of  paying  the  same  into  court,  but  the  concurrence 
of  the  other  or  others  cannot  be  obtained,  the  High 
Court  may  order  the  payment  into  court  to  be  made 
by  the  majority  without  the  concurrence  of  the  other 
or  others  ;  and  where  any  such  moneys  or  securities 
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are   deposited  with   any  banker,   broker,  or  other   TmsteeAct, 
depositary,  the  Court  may  order  payment  or  delivery      geot*^. 

of  the  moneys  or  securities  to  the  majority  of  the 

trustees  for  the  purpose  of  payment  into  court,  and 
every  transfer  payment  and  delivery  made  in  pur- 
suance of  any  such  order  shall  be  valid  and  take 
effect  as  if  the  same  had  been  made  on  the  authority 
or  by  the  act  of  all  the  persons  entitled  to  the  moneys 
and  securities  so  transferred,  paid,  or  delivered. 

Section  42  is  a  re-enactment  of  the  Trustee  Relief  Act  (10  &  11 
Vict.  c.  96),  the  Trustee  Relief  Amendment  Act  (12  &  13  Vict. 
c.  74),  and  s.  32  of  the  Legacy  Duty  Act  (86  Geo.  III.  c.  52),  all 
of  which  are  repealed  by  this  Act 

In  order  to  see  who  may  avail  themselves  of  the  power  given  by 
this  section  reference  must  be  made  to  the  definition  of  trustees 
given  in  s.  50  {post,  p.  402).  A  person  who  has  bought  an  estate 
subject  to  a  charge  cannot  pay  the  amount  of  the  charge  into 
Court  {Re  Buckley's  Trust,  17  Bea.  110),  nor  can  a  bank  with 
notice  of  conflicting  claims.  {Re  Sutton's  Trust,  12  Ch.  D.  175.) 
But  such  a  payment  can  now  be  made  by  a  life  assurance  company 
under  the  Life  Assurance  Companies  (Payment  into  Court)  Act, 
1896  (59  &  60  Vict.  c.  8). 

For  the  cases  where  a  payment  into  Court  by  trustees  is  justifi- 
able, see  Lewin  on  Trusts,  10th  Ed.,  p.  411. 

The  practice  upon  payment  into  Court  under  this  section  is 
now  prescribed  by  R.  S.  C.,  Ord.  54b,  r.  4. 


Miscellaneous. 

43.  Where  in   any  action   the   High  Court   is      Beet.  48. 
satisfied  that  diligent  search  has  been  made  for  any  ^T'^^'e^^fn''^ 
person  who,  in  the  character  of  trustee,  is  made  a  ibsfTceV  a 
defendant  in  any  action,  to  serve  him  with  a  process  trustee. 
of  the  Court,  and  that  he  cannot  be  found,  the  Court 
may  hear  and  determine  the  action  and  give  judg- 
ment therein  against  that  person  in  his  character  of 
a  trustee,  as  if  he  had   been  duly  served,  or  had 
entered  an  appearance  in  the  action,  and  had  also 
appeared  by  his  counsel  and  solicitor  at  the  hearing, 
but  without  prejudice  to  any  interest  he  may  have 
in  the  matters  in  question  in  the  action  in  any  other 
character. 

Section  43  reproduces  s.  41)  of  the  T.  A.  1850.  For  an  order 
under  that  section  see  Westhead  v.  Sale,  3  Jur.  X.  S.  1200  ; 
6  W.  R.  52. 
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44. — (!•)  Where  a  trustee  or  other  person  is  for 
the  time  being  authorized  to  dispose  of  land  by  way 
of  sale,  exchange,  partition,  or  enfranchisement,  the 
High  Court  may  sanction  his  so  disposing  of  the 
land  with  an  exception  or  reservation  of  any  rninerals, 
and  with  or  without  rights  and  powers  of  or  incidental 
to  the  working,  getting  or  carrying  away  of  the 
minerals,  or  so  disposing  of  the  minerals,  with  or 
without  the  said  rights  or  powers,  separately  from 
the  residue  of  the  land. 

(2.)  Any  such  trustee,  or  other  person^  with  the  said 
sanction  previously  obtained,  may,  unless  forbidden 
by  the  instrument  creating  the  trust  or  direction, 
from  time  to  time,  without  any  further  application 
to  the  Court,  so  dispose  of  any  such  land  or  minerals. 

(3.)  Nothing  in  this  section  shall  derogate  from 
any  power  which  a  trustee  may  have  under  the 
Settled  Land  Acts,  1882  to  1890,  or  otherwise. 

The  words  in  italics  in  s.  44  are  added  by  s.  3  of  the  Act  of 
1894,  post,  p.  405.  The  section  replaces  25  &  26  Vict.  c.  108, 
8.  2,  which  was  passed  to  overcome  the  difficulty  occasioned  by 
the  decision  in  BmkJey  v.  Howell,  29  Bea.  546.  It  does  not 
apply  to  leases  (see  Re  Newell  and  Nevill,  1900,  1  Ch.  90,  over- 
ruled on  another  point  in  Re  Gladstone,  Gladstone  v.  Gladstone, 
1900,  2  Ch.  101);  "other  person"  includes  mortgagees.  {Re 
Beaumonfs  Mortgage  Trusts,  12  Eq.  86  ;  Re  Wilkinson's  Mort- 
gaged Estates,  13  Eq.  634  ;  Re  HirsVs  Mortgage,  45  Ch.  D.  263.) 

An  application  to  the  Court  is  made  by  petition  :  R.  B.  C,  Ord. 
54b,  rr.  2  and  3.  The  cestuis  que  ii-ust  oiight  to  be  made  parties 
to  the  application  {Re  Palmer's  Will,  13  Eq.  408  ;  Re  Hardstaff, 
W.  N.  1899,  p.  256),  though  service  on  a  remainderman  outof 
the  jurisdiction  will  be  dispensed  with.  {Re  Skinner,  W.  N.  1896, 
p.  68.)  A  mortgagor  must  be  served  with  a  petition  by  the 
mortgagee  (Re  HirsVs  Moiigage,  45  Ch.  13.  263),  but  it  has  been 
held  unnecessary  to  serve  subsequent  incumbrancers.  {Rs  Beau- 
mont's Mortgage  Tr lists,  12  Eq.  86.) 

For  forms  of  orders  and  further  notes  on  the  practice,  see  Seton, 
5th  Ed.,  pp.  1470—1472  ;  Daniel's  Ch.  Forms,  4th  Ed.,  p.  956, 
No.  2,183  ;  Lewin  on  Trusts,  10th  Ed.,  p.  495. 


Sect.  46. 

Power  to 
make  bene- 
ficiary in- 
demnify for 
breach  of 
trust. 


45. — (1-)  Where  a  trustee  commits  a  breach  of 
trust  at  the  instigation  or  request  or  with  the  consent 
in  writing  of  a  beneficiary,  the  High  Court  may,  if 
it  thinks  fit,  and  notwithstanding  that  the  beneficiary 
may  be  a  married  woman  entitled  for  her  separate 
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use   and  restrained   from  anticipation,  make  such   TnuteeAct, 
order  as  to  the  Court  seems  just,  for  impounding  all     sect^45. 

or  any  part  of  the  interest  of  the  beneficiary  in  the 

trust  estate  by  way  of  indemnity  to  the  trustee  or 
person  claiming  through  him. 

(2.)  This  section  shall  apply  to  breaches  of  trust 
committed  as  well  before  as  after  the  passing  of  this. 
Act,  but  shall  not  apply  so  as  to  prejudice  any  ques- 
tion in  an  action  or  other  proceeding  which  was 
pending  on  the  twenty-fourth  day  of  December,  one 
thousand  eight  hundred  and  eighty-eight,*  and  is 
pending  at  the  conmiencement  of  this  Act, 

This  section  replaces  T.  A.  1888,  s.  6. 

A  cestui  que  trust,  if  sui  juris ^  who  consented  to  a  breach  of 
trust,  was,  independently  of  this  enactment,  liable  to  indemnify 
the  trustees,  who  were  of  course  primarily  liable,  to  the  extent  of 
his  interest.  See  Bolton  v.  Curve,  1895,  1  Ch.  544.  And  upon 
this  principle,  if  two  trustees  concur  in  a  breach  of  trust,  and  one 
subsequently  becomes  entitled  to  a  share  in  the  trust  estate,  he 
stands  in  no  better  position  than  if  he  had  been  entitled  thereto 
at  the  time  of  the  breach  ;  and  the  whole  of  his  share  must  be 
applied  in  making  good  the  loss,  in  priority  to  any  demand  for 
contribution  against  his  co-trustee.  {Chillingtvorth  v.  ChamherSy 
1896,  1  Ch.  085.)  The  Statute  of  Limitations  does  not  begin 
to  run  against  a  trustee,  as  to  his  claim  for  such  contribution, 
until  the  claim  of  the  cestui  que  trust  has  been  actually  established. 
(Robinson  v.  Ifarkin,  1896,  2  Ch.  415.) 

In  Sawyer  v.  S,y  28  Ch.  D.  595,  the  Court  seems  to  have 
stretched  the  law  a  good  way,  in  order  to  protect  a  married 
woman,  who  was  privy  to  a  breach  of  trust,  from  the  reasonable 
consequences  of  her  misconduct,  although  she  was  not  restrained 
from  anticipation.  In  the  case  of  a  married  woman  restrained 
from  anticipation,  her  income  accruing  subsequently  to  the  breach 
of  trust  could  not,  previously  to  this  enactment,  have  been  touched. 
{Clive  V.  Caretv,  1  J.  &  H.  199 ;  Stanley  v.  S.,  7  Ch.  D.  589.) 
And  even  since  the  Act  the  Court  will  be  slow  to  remove  the 
restraint  on  anticipation  for  the  purpose  of  enabling  a  married 
woman  to  recoup  a  trustee  for  a  breach  of  trust  committed  at  her 
reouest.    {Bolton  v.  Currsy  1895,  1  Ch.  544.) 

The  words,  "  in  writing,"  apply  only  to  consent,  not  to  insti- 
gation or  request.  (Oriffith  v.  HugheSy  1892,  3  Ch.  105  ;  and  see 
Re  Somersety  S.  v.  Earl  PouUtty  1894, 1  Ch.  at  p.  265.)  To  come 
within  the  section  it  must  be  shown  that  the  beneficiary  knew  the 
facts  which  constitute  the  breach  of  trust.  {Re  Somerset,  Somerset 
V.  Earl  Pouletty  1894,  1  Ch.  231.) 

A  trustee  who  is  sued,  and  pleads  the  instigation  of  tenant  for  life, 
may  have  leave  to  apply  in  chambers  for  ascertaining  and  enforcing 
bis  claim  to  indemnity.    {Re  Holt,  If.  v.  B.,  1897,  2  Ch.  525.) 
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A  tenant  for  life  who  instigates  a  mortgage  on  certain  lapds, 
which  turns  out  to  be  a  breach  of  trust  by  reason  that  the  trustee 
did  not  exercise  proper  caution,  did  not  instigate  the  breach  of 
trust,  and  is  not  liable.  {Re  Somerset^  S,  v.  £arl  Poulett^  189-4, 
1  Ch.  231  ;  JIara  v.  Brown,  181)5,  2  Ch.  69  ;  reversed  on  appeal, 
1896,  1  Ch.  199,  but  not  on  this  point.) 

The  assignee  of  an  equitable  chose  in  action  is  subject  to  all 
equities  to  which  his  assignor  was  subject ;  and  the  equity  created 
by  this  section  comes  within  the  rule.  (Bolton  v.  Curre,  1895, 
1  Ch.  544  ;  Doering  v.  i>.,  42  Ch.  D.  203.) 

A  defaulting  trustee  who  is  also  a  beneficiary  is  liable  to  the 
extent  not  only  of  his  original  share  in  the  trust  fund,  but  also 
of  other  shares  purchased  by  him  ;  and  his  assignee  stands  in  no 
better  position.     (Ibid.) 

A  reversionary  interest  under  a  settlement  was  assigned,  on 
the  marriage  of  the  person  entitled  to  it,  to  the  trustees  of  his 
marriage  settlement.  The  trustees  of  the  first  settlement,  at  the 
instigation  of  beneficiaries  under  both  settlements,  committed  a 
breach  of  trust.  It  was  held,  that  under  the  circumstances,  they 
were  not  entitled  to  any  indemnity  out  of  income  accruing  under 
the  provisions  of  the  marriage  settlement.  (RicketU  v.  i2.,  64  L.  T. 
263.)  But  there  is  no  rule  that  the  Court  ought  not  to  exercise 
its  discretion  under  this  section,  unless  the  trustees  have  been  in 
some  way  deceived.  (Oriffith  v.  Hughes,  1892,  3  Ch.  105  ;  Bolton 
V.  Carre,  1895,  1  Ch.  544.) 

46.  The  provisions  of  this  Act  •with  respect  to 
the  High  Court  shall,  in  their  application  to  cases 
within  the  jurisdiction  of  a  palatine  court  or  county 
court,  include  that  court,  and  the  procedure  under 
this  Act  in  palatine  courts  and  county  courts  shall 
be  in  accordance  with  the  Acts  and  rules  regulating 
the  procedure  of  those  courts. 

For  the  statutory  provisions  as  to  the  jurisdiction  of  the  Courts 
of  the  Counties  Palatine  of  Lancaster  and  Durham,  see  the 
Chancery  of  Lancaster  Act,  1890  (58  &  54  Vict.  c.  23)  and  the 
Act  therein  mentioned,  and  the  Palatine  Court  of  Durham  Act, 
1889  (52  &  53  Vict.  c.  47). 

For  the  jurisdiction  of  the  County  Courts,  see  County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  67  (5). 


PART  IV. 

Miscellaneous  and  Supplemental. 

Sect.  47.  47. — (1-)  All  the  powers  and  provisions  contained 

Application      in  this  Act  with  reference  to  the  appointment  of  new 
^nders^ed    trustees,  and  the  discharge  and  retirement  of  trustees, 
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are  to  apply  to  and  include  trustees  for  the  purposes  imitee  Act, 

of  the  Settled  Land  Acts,  1882  to  1890,  whether  ^l^^% 

appointed  by  the  Court  or  by  the  settlement,  or  '■ — '- — 

under  provisions  contained  in  the  settlement.  pnTvisi^M^lT^ 

(2.)  This  section  applies  and  is  to  have  effect  with  ^appoint- 

respect  to  an  appointment  or  a  discharge  and  retire-  SS^. 
ment  of  trustees  taking  place  before  as  well  as  after 
the  commencement  of  this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  pre- 
judice any  appointment  or  any  discharge  and  retire- 
ment of  trustees  effected  before  the  passing  of  this 
Act,  otherwise  than  under   the  provisions  of  the 

Conveyancing  and  Law  of  Property  Act,  1881.  Aikir^vki. 

This  section  replaces  S.  L.  A.  1890,  s.  17,  which  is  repealed  by 
this  Act. 

Trustees  for  purposes  of  the  S.  L.  Acts,  if  they  were  such  by 
reason  of  a  trust  for  or  power  of  sale,  or  a  power  of  consenting 
to  a  sale,  seem  to  have  been  always  within  the  provisions  of 
Conv.  Act,  1881,  s.  31,  replaced  by  s.  10  of  the  present  Act,  with 
regard  to  the  appointment  of  new  trustees.  But  previously  to 
S.  L.  Act,  1890,  8.  17,  there  was  much  ground  to  doubt  whether 
persons  appointed  by  the  settlement  to  be  trustees  for  purposes 
of  the  S.  L.  Acts,  without  any  trust  or  power,  came  within  those 
provisions. 

The  same  remark  applies  to  trustees  for  the  purposes  of  Conv. 
Act,  1881,  s.  42.  If  they,  are  such  by  reason  of  a  power  of  sale, 
they  come  within  the  above-mentioned  provisions.  But  it  seems 
to  DC  otherwise  if,  without  any  power  of  sale,  they  are  merely 
appointed  for  the  purposes  of  s.  42  by  the  settlement ;  and  the 
present  section  contains  nothing  to  alter  the  law  in  this  respect. 

48.  Property  vested  in  any  person  on  any  trust     sect.  48. 
or  by  way  of  mortgage  shall  not,  in  case  of  that  Trust  estates 
person  becoming  a  convict  within  the  meaning  of  by\^^^ 
the  Forfeiture  Act,  1870,  vest  in  any  such  adminis-  becoming  a 
trator  as  may  be  appointed  under  that  Act,  but  shall  ^^^2%  Vict 
remain  in  the  trustee  or  mortgagee,  or  survive  to  his  c.  23. 
co-trustee  or  descend  to  his  representative  as  if  he 
had  not  become  a  convict ;  provided  that  this  enact- 
ment shall  not  aflfect  the  title  to  the  property  so  far 
as  relates  to  any  beneficial  interest  therein  of  any  such 
trustee  or  mortgagee. 

For  the  eariier  provisions  dealing  with  convict  trustees,  see 
4  &  5  Will.  IV.  c.  23,  s.  25  ;  T.  A.  1850,  s.  46  ;  T.  A.  1852,  s.  8. 
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TroBtee  Act, 

1893, 

Sect.  49. 

Indemnitv. 


Sect.  50. 
DefinitionH. 


49.  This  Act,  and  every  order  purporting  to  be 
made  under  this  Act,  shall  be  a  complete  indemnit}' 
to  the  Banks  of  England  and  Ireland,  and  to  all 
persons  for  any  acts  done  pursuant  thereto ;  and  it 
shall  not  be  necessary  for  the  Bank  or  for  any  person 
to  inquire  concerning  the  propriety  of  the  order,  or 
whether  the  Court  by  which  it  was  made  had  juris- 
diction to  make  the  same. 

See  T.  A.  1850,  s.  20  ;  T.  A.  1852,  s.  7. 

50.  Ill  this  Act,  unless  the  context  otherwise 
requires, — 

The  expression  **  bankrupt  "  includes,  in  Ireland, 
insolvent : 

The  expression  **  contingent  right,"  as  applied  to 
land,  includes  a  contingent  or  executory  interest, 
a  possibility  coupled  with  an  interest,  whether 
the  object  of  the  gift  or  limitation  of  the  interest, 
or  possibility  is  or  is  not  ascertained,  also  a 
right  of  entry,  whether  immediate  or  future,  and 
whether  vested  or  contingent. 

The  expressions  **  convey  "  and  •**  conveyance  " 
applied  to  any  person  include  the  execution  by 
that  person  of  every  necessary  or  suitable  assur- 
ance for  conveying,  assigning,  appointing,  sur- 
rendering, or  otherwise  transferring  or  disposing 
of  land  whereof  he  is  seised  or  possessed,  or 
wherein  he  is  entitled  to  a  contingent  right, 
either  for  his  whole  estate  or  for  any  less  estate, 
together  with  the  performance  of  all  formalities 
required  by  law  to  the  validity  of  the  conveyance, 
including  the  acts  to  be  performed  by  married 
women  and  tenants  in  tail  in  accordance  with 
the  provisions  of  the  Acts  for  the  abolition  of 
fines  and  recoveries  in  England  and  Ireland 
respectively,  and  also  including  surrenders  and 
other  acts  which  a  tenant  of  customary  or  copy- 
hold lands  can  himself  perform  preparatory 
to  or  in  aid  of  a  complete  assurance  of  the 
customary  or  copyhold  land : 

The  expression  ** devisee"  includes  the  heir  of  a 
devisee  and  the  devisee  of  an  heir,  and  any 
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person  who  may  claim  right  by  devolution  of   TmsteeAct, 
title  of  a  similar  description  :  sect^W). 

The   expression    ''  instrument  "    includes  Act  of  

Parliament : 

The  expression  *'  land ''  includes  manors  and 
lordships,  and  reputed  manors  and  lordships, 
and  incorporeal  as  well  as  corporeal  heredita- 
ments, and  any  interest  therein,  and  also  an 
undivided  share  of  land  : 

The  expressions  *'  mortgage  "  and  *'  mortgagee  " 
include  and  relate  to  every  estate  and  interest 
regarded  in  equity  as  merely  a  security  for 
money,  and  every  person  deriving  title  under 
the  original  mortgagee  : 

The  expressions  ''  pay "  and  *'  payment "  as 
applied  in  relation  to  stocks  and  securities,  and 
in  connexion  with  the  expression  *'into  court '' 
include  the  deposit  or  transfer  of  the  same  in 
or  into  court : 

The  expression  *'  possessed  *'  applies  to  receipt 
of  income  of,  and  to  any  vested  estate  less  than 
a  life  estate,  legal  or  equitable,  in  possession 
or  in  expectancy,  in,  any  land : 

The  expression  ''  property  *'  includes  real  and 
personal  property,  and  any  estate  and  interest 
in  any  property,  real  or  personal,  and  any 
debt,  and  any  thing  in  action,  and  any  other 
right  or  interest,  whether  in  possession  or 
not : 

The  expression  *' rights'*  includes  estates  and 
interests : 

The    expression    *'  securities ''    includes    stocks, 
funds,  and  shares;  and  so    far   as   relates   to 
payments  into   court  has  the   same  meaning 
as  in   the   Court    of  Chancery   (Funds)    Act,  35&36Vict. 
1872:        ^  '•^'• 

The  expression  **  stock  ''  includes  fully  paid-up 
shares ;  and,  so  far  as  relates  to  vesting  orders 
made  by  the  Court  under  this  Act,  includes  any 
fund,  annuity,  or  security  transferable  in  books 
kept  by  any  company  or  society,  or  by  instru- 
ment of  transfer  either  alone  or  accompanied  by 
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other   formalities,  and   any  share   or  interest 
therein : 

See  T.  A.  1850,  s.  2,  under  which  it  was  held  that  stock  inchided 
shares  {Re  Angela,  5  De  G.  &  Sm.  278),  even  though  not  fully 
paid  (Re  New  Zealand  Trust  •and  Loan  Co.,  1893,  1  Ch.  403). 
And  so  far  as  vesting  oixiers  are  concerned,  this  would  appear 
to  be  the  effect  of  the  present  Act. 

The  expression  *^  transfer,"  in  relation  to  stock, 
includes  the  performance  and  execution  of 
every  deed,  power  of  attorney,  act,  and  thing 
on  the  part  of  the  transferor  to  effect  and 
complete  the  title  in  the  transferee  : 

The  expression  *' trust''  does  not  include  the 
duties  incident  to  an  estate  conveyed  by  way  of 
mortgage ;  but  with  this  exception  the  expres- 
sions ''trust"  and  "trustee"  include  implied 
and  constructive  trusts,  and  cases  where  the 
trustee  has  a  beneficial  interest  in  the  trust 
property,  and  the  duties  incident  to  the  oflBce  of 
personal  representative  of  a  deceased  person. 

Where  a  mortgagor  of  land  by  deposit  of  deeds  declares  himself 
a  trustee  of  the  legal  estate  for  the  mortgagee,  he  is  a  trustee 
within  the  meaning  of  the  Act,  notwithstanding  the  exception  in 
this  definition.  (London  and  County  Banking  Go,  v.  Goddard, 
1897,  1  Ch.  ^\2) 

And  see  note  to  s.  25  (3),  ante,  p.  383. 

51.  The  Acts  mentioned  in  the  schedule  to  this 
Act  are  hereby  repealed  except  as  to  Scotland  to  the 
extent  mentioned  in  the  third  column  of  that  schedule. 

52.  This  Act  does  not  extend  to  Scotland. 

53.  This  Act  may  be  cited  as  the  Trustee  Act,  1893. 

54.  This  Act  shall  come  into  operation  on  the 
first  day  of  January  one  thousand  eight  hundred  and 
ninety-four. 
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SCHEDULE. 


.SesHion  and  Chapter. 


m  Geo.  3,  c.  52 

9  &  10  Vict.  c.  101 . 

lO&ll  Vict.  c.  32. 
lO&ll  Vict.  c.  96. 
11  &12Vict.  c.  68. 


12&13  Vict.  c.  74, 
13&i4  Vict,  c  60. 


15  &  16  Vict.  c.  55. 


1 7  &  18  Vict.  c.  82 , 


18&19  Vict.  c.  91, 


20&21  Vict.  c.  60. 
22&23  Vict.  c.  35. 
23  &  24  Vict,  c  38 . 
25  &  26  Vict.  c.  108. 


26  4:27  Vict.  c.  73. 


Title  or  Short  Title. 


The  Legacy  Duty  Act,  1796... 

The  Public  Money  Drainage 
Act,  1846. 

The  Landed  Property  Im- 
provement (Ireland)  Act, 
1847. 

An  Act  for  better  securing 
trust  funds,  and  for  the  re- 
lief of  trustees. 

An  Act  for  extending  to  Ire- 
land an  Act  passed  in  the 
last  session  of  Parliament, 
entitled  "  An  Act  for  better 
"  securing  trust  funds,  and 
"for  the  relief  of  trustees." 

An  Act  for  the  further  relief 
of  trustees. 

The  Trustee  Act,  1850  


The  Trustee  Act,  1862 


The    Court   of    Chancery  of 
Lancaster  Act,  1854. 

The  Merchant  Shipping  Act 
Amendment  Act,  1855. 


The  Irish  Bankrupt  and  In- 
solvent Act,  1857. 

The  Law  of  Property  Amend- 
ment Act,  1859. 

The  Law  of  Property  Amend- 
ment Act,  1860. 

An  Act  to  confirm  certain 
sales,  exchanges,  partitions, 
and  enfranchisements  by 
trustees  and  others. 

An  Act  to  give  further  facili- 
ties to  the  holders  of  Indian 
stock. 


Extent  of  Repeal. 


Trustee  Act, 

1898, 

Schedule. 


Section  thirty-two. 
Section  thirty-seven. 

Section  fifty-three. 
The  whole  Act. 
The  whole  Act. 

The  whole  Act. 

Sections  seven  to  nine- 
teen, twenty-two  to 
twenty- five,  twenty- 
nine,  thirty-two  to 
thirty-six,  forty-six, 
forty-seven,  forty- 
nine,  fifty-four  and 
fifty-five ;  also  the 
residue  of  the  Act 
except  so  far  as  relates 
to  the  Court  exercis- 
ing jurisdiction  in 
lunacy  in  Ireland. 

Sections  one  to  five, 
eight,  and  nine  ;  also 
the  residue  of  the  Act 
except  so  far  as  relates 
to  the  Court  exercis- 
ing jurisdiction  in 
lunacy  in  Ireland. 

Section  eleven. 


Section  ten ,  except  so  far 
as  relates  to  the  Court 
exercising  jurisdic- 
tion in  lunacy  in 
Ireland. 

Section  three  hundred 
and  twenty-two. 

Sections  twenty  -  six, 
thirty,  and  thirty-one. 

Section  nine. 

The  whole  Act. 


Section  four. 
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Trostee  Act,       „     ,        ^  ^    . 
1898  Session  and  Chapter. 

Schedule. 

27  &  28  Vict.  c.  114. 

28  &  29  Vict.  c.  78 . 

HI  &  32  Vict.  c.  40 . 
83  &  34  Vict.  c.  71 . 
34  &35  Vict.  c.  27. 

37  &  38  Vict.  c.  78  . 

38  &  39  Vict.  c.  83  . 

40  &  41  Vict.  c.  59 . 

43  &  44  Vict.  c.  8... 

44  &  45  Vict.  c.  41 . 

45  &  46  Vict.  c.  39  . 
4()  &  47  Vict.  c.  52 . 

51  &  52  Vict.  c.  59 . 

52  &  53  Vict.  c.  32 . 

52  &  63  Vict.  c.  47. 
.53&54  Vict.c.6... 

53  &  54  Vict.  c.  69 . 
55  &  56  Vict.  c.  13  . 


Title  or  Short  Title. 


The    Improvement  of   Land 
Act,  1864. 

The  Mortgage  Debenture  Act, 

1865. 

The  Partition  Act,  1868   

The  National  Debt  Act,  1870. 
The    Debenture    Stock    Act, 

1871. 
The  Vendor    and    Purchaser 

Act,  1874. 
The  Local  Loans  Act,  1875  ... 

The  Colonial  Stock  Act,  1877 
The  Isle  of  Man  Loans  Act, 

1880. 
The  Conveyancing  and  Law 

of  Property  Act,  1881. 
The  Conveyancing  Act,  1882  . 
The  Bankruptcy  Act,  1883  ... 


The  Trustee  Act,  1888 


The    Trust   Investment  Act, 

1889. 
The  Palatine  Court  of  Durham 

Act,  1889. 
The  Lunacy  Act,  1890 

The  Settled  Land  Act,  1890  . 
The  Conveyancing  and  Law 
of  Property  Act,  1892. 


Extent  of  Repeal. 


Section  sixty  so  far  as  it 
relates  to  trustees ; 
and  section  sixty-one. 

Section  forty. 

Section  seven - 
Section  twenty -nine. 
The  whole  Act. 

Sections  three  and  six. 

Sections  twenty-one  and 

twenty-seven. 
Section  twelve. 
Section  seven,  so  far  as* 

it  relates  to  trustees. 
Sections    thirty-one   to 

thirty-eight. 
Section  five. 
Section    one    hundred 

and  forty-seven. 
The  whole  Act,  except 

sections  one  and  eight. 
The  whole  Act,  except 

sections  one  and  seven. 
Section  eight. 

Section    one    hundred 

and  forty. 
Section  seventeen. 
Section  six. 
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TRUSTEE  ACT,   1893,  AMENDMENT 
ACT,   1894. 


(57  Vict.  c.  10.) 

An  Act  to  amend  ih^  Trustee  Act,  1893. 

[18th  June,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Si3iritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  In  section  thirty  of  the  Trustee  Act,  1893,  the  sect  i. 
words  ^'  as  heir,  or  under  the  will  of  a  deceased  ^^^^^^j^ 
'^  person,  for  payment  of  whose  debts  the  Judgment  vict  c.  53, 
"  was  given  or  order  made  "  shall  be  repealed.  ^-  ^^• 

See  T.  A.  1808,  s.  30,  ante,  p.  387. 

2.  The  i^owers  conferred  on  the  High  Court  in  sect.  2. 
England  by  section  forty-one  of  the  Trustee  Act,  Kxtensionto 
1893,   to  make  vesting  orders  as  to  all  land  and  s^^^aj^vkt. 
personal  estate  in  Her  Majesty's  dominions  except  c.  53,  s.  4i. 
Scotland,  are   hereby  also  given   to   and  may  be 
exercised  by  the  High  Court  in  Ireland. 

See  T.  A.  1893,  s.  41,  ante,  p.  394. 

3.  In  section  forty-four  of  the  Trustee  Act,  1893,  sect.  3. 
after  the  word  '* trustee''  in  the  first  two  places  Amendment 
where  it  occurs  shall  be  inserted  the  words  '^or  vict.  c.  53, 
other  person."  »-*^- 

See  T.  A.  1893,  s.  44,  ante,  p.  396. 
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The  Trustee  4.  A  trustee  shall  not  be  liable  for  breach  of  trust 

Amendment  ^^y  ^easoD  onlv  of  his  continuing  to  hold  an  invest- 

^ct,  1894,  ment  which  has  ceased  to  be  an  investment  authorized 

— !i-l-^ —  by  the  instrument  of  trust  or  by  the  general  law. 

trustee  in  case       This  would  include  the  case  of  a  trustee  continuing  to  hold 

of  change  of  stock  of  a  railway  company  which  has  ceased  to  be  a  trustee's 

character  of  investment  under  T.  A.  181):{,  s.  1  (g\  by  failing  to  pay  a  dividend 

inreBtment.  ^^  ^  ^^  ^^^  ^^  ^^^  ordinary  stock. 

Apart  from  this  section,  if  a  security  is  authorized,  trustees  are 
not  liable  to  make  good  a  loss  caused  by  a  fall  in  its  value  where 
they  have  retained  it  in  the  honest  belief  that  they  are  taking  the 
best  course  for  all  parties.  {Re  Chapman,  Cocks  v.  Chapman^ 
189(;,  2  Ch.  763,  reversing  181)6,  1  Ch.  323,  where  it  had  been 
held  that  s.  4  is  not  retrospective.)  And  see  as  to  the  earlier  law. 
Re  Medland,  Eland  v.  Medland,  41  Ch.  D.  476. 

The  retention  of  an  investment  which  is  not  altogether  justifi- 
able may  be  relieved  against  under  s.  3  of  the  Judicial  Trustees 
Act,  1890  {post,  p.  409).  {Rt  Grindey,  Clews  v.  Orindey,  1898, 
2  Ch.  593.) 

««ct.  5.  5^  This  Act  may  be  cited  as  the  Trustee  Act,  1893, 

Short  title.      Amendment  Act,  1894. 
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(59  &  60  Vict.  c.  35.) 

An  Act  to  provide  for  the  Appointment  of  Judicial 
Trustees  and  othencise  to  amend  tlw  Law  inspecting 
the  Administration  of  Trusts  and  the  Liahilitif  of 
Trustees. 

[14th  August,  1896.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1, — (1.)  Where  application  is  made  to  the  Court      sect.  i. 
by  or  on  behalf  of  the  person  creating  or  intending  ll^^^l  ^ 
to  create  a  trust,  or  by  or  on  behalf  of  a  trustee  or  plication  to 
beneficiary,  the  Court  may,  in  its  discretion,  appoint  j^^^!?* 
a  person  (in  this  Act  called  a  judicial  trustee)  to  be  a  trustee. 
trustee  of  that  trust,  either  jointly  with  any  other 
person  or  as  sole  trustee,  and,  if  sufiicient  cause  is 
shown,  in  place  of  all  or  any  existing  trustees. 

(2.)  The  administration  of  the  property  of  a 
deceased  person,  whether  a  testator  or  intestate, 
shall  be  a  trust,  and  the  executor  or  administrator  a 
trustee,  within  the  meaning  of  this  Act. 

(3.)  Any  fit  and  proper  person  nominated  for  the 
purpose  in  the  application  may  be  appointed  a 
judicial  trustee,  and,  in  the  absence  of  such  nomina- 
tion, or  if  the  Court  is  not  satisfied  of  the  fitness  of 
a  person  so  nominated,  an  official  of  the  Court  may 
be  appointed,  and  in  any  case  a  judicial  trustee  shall 
be  subject  to  the  control  and  supervision  of  the 
Court  as  an  officer  thereof. 
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jiid.Tr.Act,  (4.)  The  Court  may,  either  on  request  or  without 
Sect.  i.  request,  give  to  a  judicial  trustee  any  general  or 
special  directions  in  regard  to  the  trust  or  the 
administration  thereof. 

(5.)  There  may  be  paid  to  a  judicial  trustee  out  of 
the  trust  property  such  remuneration,  not  exceeding 
the  prescribed  limits,  as  the  Court  may  assign  in 
each  case,  subject  to  any  rules  under  this  Act 
respecting  the  application  of  such  remuneration 
where  the  judicial  trustee  is  an  official  of  the  Court, 
and  the  remuneration  so  assigned  to  any  judicial 
trustee  shall,  save  as  the  Court  may  for  special 
reasons  otherwise  order,  cover  all  his  work  and 
personal  outlay. 

(6.)  Once  in  every  year  the  accounts  of  every 
trust  of  which  a  judicial  trustee  has  been  appointed 
shall  be  audited,  and  a  report  thereon  made  to  the 
Court  by  the  prescribed  persons,  and,  in  any  case 
where  the  Court  shall  so  direct,  an  inquiry  into  the 
administration  by  a  judicial  trustee  of  any  trust,  or 
into  any  dealing  or  transaction  of  a  judicial  trustee, 
shall  be  made  in  the  j^rescribed  manner. 

By  r.  2  of  the  rules  under  this  Act  (set  out  in  the  Appendix, 
post),  au  application  to  the  Court  to  appoint  a  judicial  trustee,  if 
not  made  in  a  pending  cause  or  matter,  shall  be  made  by  originat- 
ing summons.  See  r.  3  as  to  the  persons  to  be  served  with  the 
summons  and  r.  4  as  to  the  evidence  in  support.  By  r.  5  the 
Court  is  authorized  to  appoint  a  beneficiary,  or  the  solicitor  to  the 
trust  or  an  existing  trustee  to  be  judicial  trustee,  and  by  r.  6 
vet'ting  orders  may  be  made.  The  rules  also  contain  provisions  as 
to  tlie  administration  of  the  trust  (rr.  8-13),  as  to  accounts  and 
audit  (rr.  14-1  g),  as  to  remuneration  and  allowances  (rr.  17-10),  as 
to  removal  and  suspension  (rr.  20-22),  as  to  resignation  and  dis- 
continuance (rr.  23.  24),  as  to  special  trusts  (rr.  25,  2C),  and 
various  general  provisions  as  to  the  exercise  of  the  powers  of  the 
Court  and  local  jurisdiction. 

The  Co'irt  can,  in  a  proper  case,  remove  the  executor  and 
appoint  a  judicial  trustee  in  his  place  ;  but  the  matter  is  entirely 
in  th  '  discretion  of  the  Court,  and  the  mere  fact  that  the  tenant 
for  life  is  sole  executrix  and  trustee  is  not  a  sufficient  ground 
for  an  application  by  a  reversioner  for  the  appointment  of  a 
judicial  trustee.     {Re  RatcJiff,  181)8,  2  Ch.  352.) 

The  Court  will  not  usually  appoint  a  judicial  trustee  to  act  with 
a  sole  trustee  in  opposition  to  the  wishes  of  a  majority  of  the 
beneficiaries.  (Re  Martin,  W.  N.1*)0(^  p.  129.)  Nor  will  it 
appoint  a  judicial  trustee  whei'e  the  tenant  for  life  is  ready  to 
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appoint  a  person  to  whom  no  objection  can  be  made.    {Re  Chis-    jud.Tr.  Act, 
Mm,  Legal  Reversionary  Society  v.  Knightj  43  Sol.  Jo.  p.  43.)  1896, 

The  audit  of  the  account  of  a  judicial  trustee  under  sub-s.  (6)        ^^t.  1. 
will  not  exonerate  him  from  liability  for  an  improper  investment. 
See  Hution  v.  Annan,  1898,  A.  C.  289. 

If  the  Court  does  not  appoint  the  person  sugojested  by  the 
applicant,  it  need  not  appoint  an  official  of  the  Court,  it  may 
appoint  a  third  person.    {Douglas  v.  Bolaniy  1900,  2  Ch.  749.) 

2.  The  jurisdiction  of  the  Court  under  this  Act      s««t.2. 
may  be  exercised  by  the  High  Court,  and  as  respects  exe^juns- 
trusts  within  its  jurisdiction  by  a  palatine  court,  and  diction, 
(subject  to  the  prescribed  definition  of  the  juris- 
diction) by  any  county  court  judge  to  whom  such 
jurisdiction  may  be  assigned  under  this  Act. 

3. — (1.)  If  it  appears  to  the  Court  that  a  trustee,      sects, 
whether  appointed  under  this  Act  or  not,  is  or  may  Jurisdiction 
be  personally  liable  for  any  breach  of  trust,  whether  ^"^  ^ 
the   transaction   alleged   to  be   a  breach   of    trust  breach  of 
occurred  before  or  after  the  passing  of  this  Act,  *^"^^ 
but  has  acted  honestly  and  reasonably,  and  ought 
fairly  to  be  excused  for  the  breach  of  trust  and  for 
omitting  to  obtain  the  directions  of  the  Court  in 
the  matter  in  which  he  committed  such  breach,  then 
the  Court  may  relieve  the  trustee  either  wholly  or 
partly  from  personal  liability  for  the  same. 

(2.)  This  section  shall  come  into  operation  at  the 
passing  of  this  Act. 

For  remarks  as  to  the  practice,  when  a  case  for  reh'ef  is  intended 
to  be  raised,  see  Re  Stuart,  Smith  v.  Stuart,  1897,  2  Ch.  588,  ^t 
p.  587.  The  Act  need  not  be  pleaded  by  trustees  who  wish  to 
rely  upon  it.    {Singlehurst  v.  Tapscoit  S.S,  Co,,  W.  N.  1899,  p.  183.) 

Acting  "  reasonably,"  seems  here  to  mean,  acting  with  such  a 
degree  of  prudence  as  a  person  of  ordinary  intelligence  and  dili- 
gence may  reasonably  be  expected  to  display  in  the  conduct  of  his 
own  affairs.  See  Re  Turnei\  Barker  v.  luimey,  4897,  1  Ch.  586  ; 
Wynne  v.  Tempest,  W.  N.  1897,  p.  48.  The  Court  will  not  put  a 
narrow  constmction  on  the  section,  and  it  will  extend  the  relief  to 
trustees  who  have  been  honestly  misled  bv  the  terms  of  an  obscure 
will.  {Re  Grindey,  Clews  v.  G rindfiy,"  1S\)S,  2  Ch.  598,601.) 
See  also  Petrins  v.  Bellamy,  1899,  1  Ch.  797  ;  Re  Ld,  de  Clifford, 
de  Clifford  v.  Quitter,  1900,  2  Ch.  707. 

But  a  trustee  who  does  nothing  and  accepts  without  enquiry 
what  is  done  by  his  co-trustee  is  not  entitled  to  relief.  {Re  Second 
Ea»t  Dulwich  1-ihth  Starr  Boivkett  Building  Society,  68  L.  J.  Ch. 
1!>6.)  He  must  act  both  honestly  and  reasonably.  {Re  Barker, 
Ravetishatv  v.  Barker,  77  L.  T.  712;  46  W.  R.  296.) 
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Jiid.  Tr.  Act,       The  requirements  of  s.  8  of  the  Trustee  Act,  1893,  supply 
1S96,         a  standard  by  which  reasonable  conduct  is  to  be  judged ;  but 
®®?!l?:__  non-compliance  therewith  is  not  necessarily  a  fatal  bar  to  an 
application  for  relief.   {Re  Stuart,  Smith  v.  Stuart,  1807, 2  Ch.  583.) 
The  section  applies  to  the  case  of  an  executor  who  has  com- 
mitted a  devastavit,     {Re  Kay,  Mosley  v.  Kay,  1897,  2  Ch.  518.) 
See  that  case  and  Re  Griruky,  Peirim  v.  Bellamy,  and  Re  Ld.  de 
Clifford,  uhi  sup.,  for  a  statement  of  the  principles  by  which  the 
Court  is  guided. 

Sect. 4.  4, — (1-)  Rules  may  be  made  for  carrying  into 

Rules.  effect  this  Act,  and  especially — 

(1)  for   requiring  judicial   trustees,  who  are  not 

officials  of  the  Court,  to  give  security  for  the 
due  application  of  any  trust  property  under 
their  control : 

(2)  respecting  the  safety  of  the  trust  property,  and 

the  custody  thereof  : 

(3)  respecting  the  remuneration  of  judicial  trustees 

and  for  fixing  and  regulating  the  fees  to  be 
taken  under  this  Act  so  as  to  cover  the  ex- 
penses of  the  administration  of  this  Act,  and 
respecting  the  payment  of  such  remuneration 
and  fees  out  of  the  trust  property,  and,  where 
the  judicial  trustee  is  an  official  of  the  Court, 
respecting  the  application  of  the  remuneration 
and  fees  payable  to  him : 

(4)  for  dispensing  with  formal  proof  of  facts  in 

proper  cases : 

(5)  for  facilitating  the  discharge  by  the  Court  of 

administrative  duties  under  this  Act  without 
judicial  proceedings  and  otherwise  regulating 
procedure  under  this  Act  and  making  it  simple 
and  inexpensive : 

(6)  for  assigning  jurisdiction  under  this  Act  to 

county  court  judges  and  defining  such  juris- 
diction : 

(7)  respecting  the  suspeusion  or  removal  of  any 

judicial  trustee,  and  the  succession  of  another 
person  to  the  office  of  any  judicial  trustee 
who  may  cease  to  hold  office,  and  the  vesting 
in  such  person  of  any  trust  property : 

(8)  respecting    the    classes   of    trusts  in   which 

officials  of  the  Court  are  not  to  be  judicial 
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trustees,  or  are  to  be  so  temporarily  or  con-  Jud.  tt.  Act, 
ditionally:  ^l^^ 

(9)  respecting  the  procedure  to  be  followed  where 

the  judicial  trustee  is  executor  or  adminis- 
trator : 

(10)  for  preventing  the  emplojment  by  judicial 
trustees  of  other  persons  at  the  expense  of 
the  trust,  except  in  cases  of  strict  necessity : 

(11)  for  the  filing  and  auditing  of  the  accounts 
of  any  trust  of  which  a  judicial  trustee  has 
been  appointed. 

(2.)  The  rules  under  this  Act  may  be  made  by  the 
Lord  Chancellor,  subject  to  the  consent  of  the 
Treasury  in  matters  relating  to  fees  and  to  salaries 
and  numbers  of  officers,  and  to  the  consent  of  the 
authority  for  making  orders  under  the  Solicitors  44&45Vict. 
Eemuneration  Act,  1881,  in  matters  relating  to  the  ^'  ^^• 
remuneration  of  solicitors.  The  rules  shall  be  laid 
before  Parliament  and  have  the  same  force  as  if 
enacted  in  this  Act,  provided  that  if,  within  thirty  days 
after  such  rules  have  been  laid  before  either  House 
of  Parliament  during  which  that  House  has  sat,  the 
House  presents  to  Her  Majesty  an  address  against  such 
rules  or  any  of  them,  such  rules  or  the  rule  specified 
in  the  address  shall  thenceforward  be  of  no  effect. 

See  the  rules  set  out  in  the  Appendix,  posfy  p.  520. 

5.  In  this  Act —  sect.  5. 

The  expression  ''official  of  the  Court"  means  the  Definitions. 

holder  of  such  paid  office  in  or  connected  with 

the  Court  as  may  be  prescribed. 
The  expression  ''prescribed''  means  prescribed  by 

rules  under  this  Act. 

6, — (1.)  This  Act  may  be  cited  as  the  Judicial      gecte. 
Trustees  Act,  1896.  short  title, 

(2.)  This  Act  shall  not  extend   to  any   charity,  ^^^^^^'^f 
whether  subject  to  or  exempted  from  the  Charitable  mentof  Act. 
Trusts* Acts,  1853  to  1894. 

(3.)  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

(4.)  This  Act,  except  as  by  this  Act  otherwise 
provided,  shall  come  into  operation  on  the  first  day  of 
May,  one  thousand  eight  hundred  and  ninety-seven. 


Digitized  by 


Google 


(    412    ) 


THE 

MARRIED  WOMEN'S  PROPERTY  ACT, 

1882. 


(45  &  46  Vict.  c.  75.) 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the 
Froperty  of  Married  Women. 

[18th  August,  1882.] 

Whereas  it  is  expedient  to  consolidate  and  amend 
the  Act  of  the  thirty-third  and  thirty-fourth  Vic- 
toria, chapter  ninety-three,  intituled  ^'The  Married 
Women's  Property  Act,  1870,'*  and  the  Act  of  the 
thirty-seventh  and  thirty-eighth  Victoria,  chapter 
fifty,  intituled  ''  An  Act  to  amend  the  Married 
Women's  Property  Act  (1870)"  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Si)iritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

The  following  brief  historical  sketch  will  be  found  useful  in 
interpreting  the  present  Act. 

The  ('ffect  of  the  common  law,  with  regard  to  the  marital  right 
of  the  husband  to  and  over  the  wife's  personal  property,  and  the 
rents  and  profits  of  her  real  property,  is  well  summed  up  in  the 
following  passage  : — 
The  marital  "  Uy  common  law,  on  marriage,  the  husband  became  entitled 

right,  gene-       ^o  receive  the  rents  of  the  wife's  real  estates  during  their  joint 
^  ^'  Hves,   and  he   became   absolutely   entitled   to   all    her  "chattels 

personal  in  possession  and  to  her  choses  in  action,  as  debts  by 
obligation,  contract,  or  otherwise,  if  he  reduced  them  into  posses- 
sion ;  or  if  he  did  not,  as  administrator  of  his  wife  if  he  survived 
her ;  and  he  became  also  entitled  to  her  chattels  real,  with  full 
power  to  alien  them,  though  if  he  died  before  his  wife,  without 
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having  reduced  into  possession  her  choses  in  action,  or  without  M.  W.  P. 
having  aliened  her  chattels  real,  they  would  survive  to  the  wife."  Aet,  1882. 
(1  Wh.  &  Tu.  L.  C.  5th  ed.  p.  485  ;  Cth  ed.  p.  507.) 

As  above  stated,  the  hnsband  had  a  right  to  the  rents  and  Real  estate, 
profits  of  the  wife's  real  estate  during  the  coverture.  As  to  any 
estate  of  inheritance  of  which  the  wife  was  seised  at  the  time 
of  the  marriage,  or  which  devolved  upon  the  wife  during  the 
coverture,  the  husband  and  wife  were  jointly  seised  in  right  of 
the  wife  for  the  whole  of  the  estate  vested  in  the  wife.  That 
the  seisin  of  the  husband  was  for  an  estate  of  inheritance,  and 
not  only  for  life,  or  the  joint  lives  of  himself  and  the  wife,  is 
proved  by  the  fact  that,  whenever  homage  was  an  incident  of  the 
tenure  of  the  land,  it  was  due  from  the  husband  to  the  superior 
lord.  Before  issue  bom,  the  homage  was  of  the  husband  and 
wife  jointly.  (Co.  Litt.  66  a.)  After  issue  born,  the  homage 
was  of  the  husband  alone.  (Litt.  sect.  90.)  If  the  wife  died 
before  homage  done,  no  homage  was  due  from  the  husband  as 
tenant  by  the  curtesy,  that  estate  being  only  a  life  estate,  and 
homage  being  incident  only  to  estates  of  inheritance.     (Ibid.) 

So,  also,  as  regards  an  estate  of  inheritance  in  a  manor  vested 
in  a  married  woman,  the  husband  and  wife  were  jointly  seised  in 
right  of  the  wife ;  and  the  homage  of  the  tenants  of  the  manor 
was  due  to  them  both  jointly,  until  issue  born  of  the  marriage ; 
but  after  issue  bom,  to  the  husband  alone.     (Co.  Litt.  67  a.) 

The  language  of  Littleton  and  Lord  Coke  shows  that  by 
**  issue  "  they  meant  such  issue  as  would  qualify  the  husband  to 
take  an  estate  by  the  curtesy  upon  the  death  of  the  wife  ;  that  is 
to  say,  issue  which  might  by  possibility  succeed  to  the  estate  of 
inheritance  in  question.  For  example,  the  birth  of  a  daughter 
would  not  suffice  if  the  estate  was  an  estate  in  tail  male. 

The  tenure,  or  relation  subsisting  between  lord  and  tenant,  Equitable 
could  not  be  affected  by  the  tenant  creating  a  trust :  by  which  ©states.  . 
the  lord  could  not  be  bound,  and  of  which  he  was  under  no  obliga- 
tion to  take  any  notice.  The  remarks  above  made  as  to  homage, 
which  is  a  strict  legal  incident  of  tenure,  have  therefore  no  bearing 
upon  equitable  estates.  But  so  far  as  equitable  estates  are  to 
be  regarded  as  property,  or  as  conferring  proprietary  rights,  the 
marital  right  of  the  husband  was  in  general  extended  to  them 
by  courts  of  equity,  in  the  same  manner  as  it  would  have  been 
extended  to  them  by  courts  of  law  if  they  had  been  legal 
estates. 

The  devices  of  the  conveyancers  (as  has  often  happened  in  the  Separate  use. 
history  of  English  law)  by  a  long  time  anticipated  the  tardy 
action  of  the  legislature,  and  effected  in  practice,  by  introducing 
a  declaration  of  trust  in  favour  of  the  married  woman  for  her 
separate  use,  all,  or  nearly  all,  that  the  M.  "W.  P.  Act,  1882, 
has  attempted.  This  gave  to  the  married  woman  both  the  pre- 
sent enjoyment  of  the  property,  and,  if  the  separate  use  extended 
beyond  her  life,  the  power  to  dispose  of  it.     (For  an  example 
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H.  W.  P.      of  a  married  woman  entitled  in  fee  simple  to  her  separate  use, 
Act,  1882.      see  Cooper  v.  Macdonaldy  7  Ch.  D.  288.)     But  the  power  of  dis- 
"-  position  was  more  commonly,  and  with  greater  formality,  effected 

by  the  creation  of  an  express  power.  The  doctrine  of  separate 
use  was  equally  applicable  to  real  and  to  personal  property.  The 
opinion  was  at  first  entertained  that  a  separate  use  could  not  be 
created  without  the  intervention  of  an  express  trustee  (see,  as 
to  real  estate,  1  P.  Wms.   126,  and  as  to  personal  property, 

2  P.  Wms.  79) ;  but  it  was  soon  decided  that,  where  the  intention 
to  create  separate  use  was  clear,  the  husband  himself  should,  if 
necessary,  be  held  to  be  a  constructive  trustee  for  the  wife. 
{Bennet  v.  DaviSy  2  P.  Wms.  31 G  ;  since  which  case  the  rule  has 
not  been  questioned.) 

Curtesy.  To  entitle  the  husband  to  be  tenant  by  the  curtesy  of  the  wife's 

lands  of  inheritance  after  the  death  of  the  wife,  the  following 
cii'cumstances  are  necessary  : — 

(1)  That  the  wife  be  seised  during  the  coverture  of  an  estate 

of  inheritance  to  which  issue  of  the  marriage  may  pos- 
sibly succeed  as  heir  to  the  wife  (Litt.  sects.  85,  02)  ; 

(2)  That  the  estate  be,  or  become  during  the  coverture,  an 

interest  in  possession  ; 

(3)  That  seisin  in  deed  (less  properly  styled  actual  seisin)  be 

obtained  during  the  coverture  ;  and 

(4)  That  issue,  capable  of  succeeding  by  inheritance  as  afore- 

said, be  born  alive. 

Courts  of  equity  allowed  to  the  husband  a  right,  analogous  to 
curtesy,  which  may  be  styled  equitable  curtesy,  in  respect  of 
equitable  estates  having  the  same  nature  and  q^iantum  as  legal 
estates  wliich  confer  the  right  (Harg.  n.  6,  on  Co.  Litt.  29  a). 
The  phrase  equitable  estates  here  includes  an  equity  of  redemp- 
tion (see  Casborm  v.  Scarfe,  1  Atk.  603)  ;  also  trust  money  held 
upon  trust  for  investment  in  land.  (See  Sweeiapple  v.  Bindan,  2 
^rn.  530.)  The  doubt  expressed  in  the  last-cited  case,  whether 
curtesy  should  be  allowed  if  the  trust  arose  under  marriage  articles, 
is  disposed  of  by  Cunningham  v.  Moody,  1  Ves.  sen.  174. 

If  the  wife  is  entitled  to  her  separate  use  not  only  as  regards 
the  income,  but  also  as  regards  the  corpus^  this  does  not  prevent 
the  right  of  the  husband  from  attaching,  though  it  will  be  defeated 
by  the  wife's  alienation,  whether  inter  vivos  or  by  will.  {Cooper 
V.  Mardonald,  7  Ch.  D,  288  ;  overruling  Moore  v.  Webster,  L.  R. 

3  Eq.  267.)  An  express  declaration  contained  in  the  settlement 
that  the  husband  "shall  not  be  tenant  by  the  curtesy,"  will  exclude 
his  right  altogether  ;  even  though  the  legal  estate  be  in  the  wife. 
{Bennet  v.  Davis,  2  P.  Wms.  316.) 

The  M.  W.  P.  Act,  1882,  does  not  affect  the  husband's  right  to 
curtesy,  further  than  such  right  was  affected  by  a  separate  use 
before  the  Act.    {Hope  v.  ff.,  1892,  2  Ch.  336.) 

Wife's  equity        Courts  of  equity  would  not  activelv  interfere  with  the  husband 
to  a  settle-        iu  the  prosecution  of  his  above-stated  legal  rights  ;  but  in  cases 
where,  by  reason  of  the  existence  of  a  trust,  or  for  any  similar 
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reason,  it  was  necessary  to  have  recourse  to  equity,  the  Court  M.  W.  P. 
would  give  him  no  assistance,  except  upon  condition  of  his  Act.  1882. 
making  an  adequate  settlement  in  favour  of  his  wife,  through  whom 
the  right  accrued,  and  her  children,  if  any.  This  equitable  right 
of  the  wife  is  commonly  called  her  equity  to  a  settlement.  Her 
claim  under  this  equity  had  priority  over  the  claims  of  the 
husband's  creditoi's.  {Lady  Elihanh  v.  Montolieu,  5  Ves.  737  ; 
and  see  notes  thereon,  in  1  Wh.  &  Tu.  L.,C.) 

The  wife  had  an  absolute  right  to  waive  her  equity  to  a  settle- 
ment, and  her  waiver  was  an  absolute  bar  to  all  claims  on  the 
part  of  her  children. 

But  if  she  died,  after  a  decree  made,  and  before  the  execution 
of  a  settlement,  without  having  done  anything  to  waive  her 
equity,  the  right  to  a  settlement  survived  to  her  children. 
{Murray  v.  Lard  Elibank,  10  Ves.  84 ;  S.  C.  13  Ves.  1  ;  and  see 
notes  thereon,  in  1  Wh.  &  Tu.  L.  C.) 

A  trustee  or  executor  having  in  his  hands  personalty  belonging 
to  a  married  woman,  was  not  bound  to  take  any  steps  to  assert 
her  equity  to  a  settlement,  but  might  safely  pay  or  transfer  the 
property  to  the  husband  at  any  time  before  the  filing  of  a  bill 
to  assert  her  right.  (Per  Lord  Eldon,  Murray  v.  Lord  Mibank, 
10  Ves.'  84,  at  p.  90.) 

The  Married  Women's  Property  Act,  1870,  did  not  effect  any  The  Acts  of 
very  extensive  alteration  of  the  previous  law.      Many  of  its  1870  and 
provisions  as  to  deposits  in  savings  banks,  Government  stocks,   ^^''*' 
policies  of  assurance,  &c.,  have  been  adopted,  with  modifications, 
into  the  present  Act ;  but  the  extent  of  its  interference  with  the 
marital  right  of  the  husband  is  almost  summed  up  in  the  two 
following  provisions : — 

(1.)  Wages  and  earnings  of  a  married  woman  and  investments 
made  therewith  were  to  be  deemed  property  settled  to 
her  separate  use. 

(2.)  Any  woman  married  after  the  passing  of  the  Act  (9th 
August,  1870),  took  for  her  separate  use, — 

(a)  any    personal    property    to    which    she    became 

entitled  under  an  intestacy  ; 

(b)  any  sum  of  money,  not  exceeding  200Z.,  to  which 

she  became  entitled  under  any  deed  or  will ; 
and 

(c)  the  rents  and  profits  of  any  real  property  to  which 

she  was  entitled  by  descent. 

The  Married  Women's  Property  Act  (1870)  Amendment  Act, 
1874,  37  &  38  Vict.  c.  50,  did  not  deal  with  the  marital  right 
over  the  wife's  property,  but  with  the  liability  of  the  husband  in 
respect  of  the  wife's  debts,  torts,  and  contracts. 

The  Married  Women's  Property  Act,  1882,  consolidates  and  M.  W.  P. 
very  gi-eatly  extends  the  provisions  of  the  Married   Women's  -^^t,  1882. 
Property  Act,   1870,  and  the   Married  Women's  Property  Act 
(1870)  Amendment  Act,  1874  ;  which  Acts  are  repealed  as  from 
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H.  W.  P.      the  1st  January,  1883,  the  date  of  its  commencement.    The  Act 
Aet,  1882.      Qf   1332  was  subsequently  amended  by  tlie  Married  Women's 

Property  Act,  1884,  and  the  Married  Women's  Property  Act,  1893. 

The  following  is  a  brief  summary  *  of  the  chief  provisions  of  the 

Acts. 

As  regards  Women  married  before  the  Act  of  1882  : 

All  projHjrty  their  title  to  whfch  accrues  after  the  Act,  including 
earnings,  is  to  be  their  separate  property.     (Sect.  5.) 

All  deposits  in  savings  banks,  annuities,  public  funds,  and 
shares  in  companies  and  societies,  which  at  the  commencement  of 
the  Act  are  standing;  in  a  married  woman's  name,  solely  (s.  6), 
are  to  be  taken  to  be  her  separate  property.  This  rule  is,  by 
8.  8,  extended  to  property  stanaing  in  her  name  jointly  with  any 
other  i)erson  except  her  husband,  so  far  as  relates  to  her  interest 
therein. 

As  regards  Women  married  after  the  Act : 

All  property  belonging  to  a  woman  at  her  marriage,  or  after- 
wards acquired  by  or  devolving  upon  her,  including  earnings,  is 
to  be  held  by  her  as  a  feme  sole  (s.  2),  subject  to  the  provisions 
contained  in  her  settlement,  if  any  (s.  19). 

As  regards  all  Women  married  either  before  or  after  the  Act : 

A  married  woman  may  acquire,  hold,  and  dispose  of  any 
property  as  if  she  were  a  feme  sole,  without  the  intervention  of 
trustees.  (Sect.  1,  sub-s.  1.)  She  may  enter  into  contracts  under 
s.  1,  sub-s.  (2),  under  which  it  was  held  by  the  Courts  that  it 
was  a  condition  precedent  to  their  validity,  that  she  should  have 
had  some  separate  estate  at  the  date  of  the  contract ;  but  now,  by 
the  Married  Women's  Property  Act,  1898,  s.  1,  her  contracts  bind 
all  her  separate  property,  whether  present  or  future,  whether  she 
has  or  has  not  any  such  property  at  the  date  of  the  contract.  She 
may  accept  a  trusteeship  or  the  office  of  executor  (s.  24),  and  make 
insurances  (see  ji;c>5/),  and  may  sue  and  be  sued  without  joinder  of 
her  husband  (s.  1,  sub-s.  2),  and  may  be  made  bankrupt  if  trading 
apart  from  her  husband  (s.  1,  sub-s.  5).  She  may  lend  money  to 
her  husband,  and  prove  in  his  bankruptcy,  but  not  in  competition 
with  other  creditors  for  valuable  consideration.  (Sect.  3.)  She 
has  power  to  make  a  will  (s.  1,  sub-s.  1),  and  if  she  thereby 
exercises  a  general  power  of  appointment,  the  propertv  thereby 
appointed  becomes  liable  for  her  debts  (s.  4)  ;  and  by  the 
Married  Women's  Property  Act,  1893,  s.  8,  her  will  is  construed, 
under  the  Wills  Act,  s.  24,  to  tftke  effect  with  reference  to  all  her 
property,  as  though  it  had  been  executed  immediately  before  her 
death  ;  and  whether  she  had  or  had  not  any  separate  property 
at  the  time  of  making  it ;  and  it  does  not  require  to  he 
re-executed  after  the  death  of  her  husband.     She  can  make 

*  References  to  sections,  in  the  absence  of  special  notice,  refer  to  the  Act 
of  1882. 
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nvestmeotB  in  her  own  name,  which  will  be  her  separate  property 
unless  and  until  the  contrary  is  shown  (s.  7) ;  but  no  company 
is  compelled,  contrary  to  its  constitution,  to  place  her  on  the 
register  in  respect  of  shares  to  which  a  liability  is  attached. 
(Ibid.)  The  same  remarks  apply  to  her  interest  in  joint  invest- 
ments not  made  jointly  with  ner  husband  (s.  8)  ;  and  she  may 
transfer,  or  join  in  a  transfer,  without  her  husband  (s.  9).  She 
may  insure  her  life  or  that  of  her  husband,  and  the  policy  may  be 
expressed  to  be  for  the  benefit  of  her  husband  or  children,  or  any 
of  them.  (Sect.  11.)  Such  policy,  if  so  expressed,  will  not  form 
part  of  her  estate,  and  trustees  of  the  policy  moneys  may  be 
appointed.  (Ibid.)  A  husband  may  effect  an  insurance  in  like 
manner.     (Ibid,) 

A  married  woman  may  take  civil  proceedings  against  all 
persons,  and  may  take  criminal  proceedings  against  all  persons, 
except  her  husband  while  she  is  living  with  him,  for  the  protec- 
tion of  her  property.  (Sect.  12.)  A  husband  may  take  criminal, 
but  not  civil,  proceedings  against  his  wife.  (Sect.  16.)  Now, 
by  the  Married  Women's  Property  Act,  1884,  s.  1,  in  all  autho- 
rized criminal  proceedings,  by  husband  or  wife,  each  is  a  com- 
petent witness,  and,  except  when  defendant,  is  compellable  to  give 
evidence. 

A  married  woman  remains  liable  for  ante-nuptial  debts  and 
contracts  (s.  13) ;  and  her  husband  is  liable  to  the  extent  of  any 
property  acquired  by  him  through  his  wife  (s.  14).  But  in  the 
c!ase  of  persons  married  before  the  Act,  such  liability  is  not  to  be 
increased  or  diminished.  A  husband  and  wife  may  be  jointly 
sued.  (Sect.  15.)  A  married  woman  is  liable  to  the  parish 
for  the  maintenance  of  her  husband  (s.  20)  and  children. 
(Sect.  21.) 

Investments  fraudulently  made  by  a  married  woman,  as  against 
either  her  husband  or  creditors,  are  provided  against  (s.  10) ; 
and  premiums  fraudulently  paid  on  policies  are  to  be  refunded 
to  creditors  out  of  the  policy  money  (s.  11). 

Questions  of  title  between  husband  and  wife  as  to  property 
are  to  be  decided  by  summons,  or  otherwise  in  a  summary  way, 
subject  to  appeal.  The  County  Court  has  jurisdiction,  subject 
to  a  right  of  removal  if  the  amount  in  litigation  exceeds  the 
prescribed  limit.    (Sect.  17.) 

Existing  settlements  are  preserved,  and  future  settlements  may 
be  made,  including  a  restraint  on  anticipation ;  but  any  future 
settlement  of  a  woman's  property  will  be  valid  against  her  creditors 
only  so  far  as  a  settlement  of  a  man's  property  would  be  valid 
against  his  creditors.    (Sect.  19.) 


M.  W.  P. 
Act,  1882. 


Sect  1. 


1. — (1.)  A  married  woman  shall,  in  accordance 

with    the   provisions  of    this  Act,   be   capable   of  Earned 

.    .  ^,      -J.  J        J-  •  1.        ^    -n  woman  to  be 

acquiring,    holding,    and     disposing    by    will     or  capable  of 

otherwise,  of  any  real  or  personal  property  as  her  J^.e^y^fn^'^f 

separate  property,  in  the  same  manner  as   if   she  contracting  a» 


c. 


£   E 


a  feme  sole. 
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M.  w.  P.     were  a  feme  sole,  without  the  intervention  of  any 
^a^'     trustee. 

This  section,  as  modified  by  the  M.  W.  P.  Act,  1893,  s.  1, 
p.  450,  post,  defines  the  rights  and  powers  of  a  married  woman 
over  property  which  is  made  her  separate  estate  by  the  Act.  The 
question  what  property  is  so  made  her  separate  estate,  is  dealt 
with,  as  to  women  married  after  the  Act,  by  sect.  2,  and  as  to 
women  married  before  the  Act,  by  sect.  5,  posL 

A  woman  married  after  the  Act,  and,  so  far  as  regards  property 
accrning  to  her  after  the  Act,  a  woman  married  before  the  Act, 
can  dispose  under  this  section  of  property  by  a  will  executed 
during  coverture.  The  will  of  a  married  woman  made  during 
coverture  before  the  Act,  is  able  without  re-execution  to  pass 
property  which  by  this  Act  is  made  her  separate  estate.  (Rs 
Bowen,  James  v.  /.  1892,  2  Ch.  291.)  But  before  the  M.  W.  P. 
Act,  1893,  s.  3,  the  will  of  a  married  woman  made  during  cover- 
ture was  ineffectual  to  dispose  of  property  acquired  after  the 
determination  of  the  coverture,  unless  re-executed.  {Re  Price^ 
Stafford  v.  S.  28  Ch.  D.  709.) 

If  the  married  woman  does  not  exercise  the  powers  of  aliena- 
tion conferred  by  the  Act,  the  husband's  marital  right  in  respect 
of  her  personal  estate  remains  unaffected.  {Re  Lambert,  Stanton 
v.  Lambert,  39  Ch.  D.  62G.)  The  executor  of  her  will,  as  to  any 
such  property  undisposed  of,  is  a  trustee  of  such  property  for  the 
hnsband.  But,  nevertheless,  general  probate  should  now  be 
granted  of  the  will  of  a  married  woman,  and  the  probate  will  not 
be  restricted  **  to  such  property  as  the  testatrix  had  a  right  to 
dispose  of."  (Re  Price,  12  P.  D.  137.)  A  husband  who  claims 
probate  of  his  wife's  will  in  general  form  is  not  deemed  to  have 
assented  to  the  will  as  a  disposition  of  property  which  she  had  no 
right  to  dispose  of.  (Re  Atkinson,  Wallm-  v.  Atkinson,  1898,  1 
Ch.  637,  affd.  1899,  2  Ch.  1.)  And  the  will  of  a  married  woman 
dealing  only  with  realty,  but  appointing  executors,  is  entitled  to 
probate,  if  part  of  the  estate  is  personalty  coming  within  this  Act. 
{Re  Cubbon,  IIP.  D.  169.)  A  husband  is  entitled  to  curtesy  in 
his  deceased  wife's  undisposed  of  realty,  being  her  separate  estate 
under  the  Act.     (Jlope  v.  B.  1892,  2  Ch.  336.) 

If  a  woman  dying  after  the  Act  attempts  by  her  will  to  deal 
with  property  as  to  which  (having  been  married  before  th*^  Act) 
she  has  no  power  of  disposition,  and  probate  has  been  granted 
of  her  will,  her  executor  is  a  tnistee  for  the  husband,  and  can  be 
compelled  in  an  action  by  the  husband  to  transfer  the  assets  to 
him.     {Smart  v.  IVanter,  43  Ch.  D.  587.) 

In  a  case  where  an  executor  propounded  the  will  of  a  married 
woman,  to  which  the  husband  had  not  assented,  the  Probate 
Division,  on  proof  of  separate  estate,  granted  probate,  but  declined 
to  adjudicate  on  the  ultimate  destination  of  the  property.  {Harding 
V.  Sutton,  59  L.  T.  838.) 

This  sub-section  refers  only  to  property  which  is  made  separate 
property  by  the  Act.  With  regara  to  separate  estate  by  contract, 
a  will  made  under  coverture  in  exercise  of  a  power,  needs  to  be 
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republished  on  the  death  of  the  husband.    {Re  Cuno,  Mansfield      M.  W.  P. 
V.  M.  48  Ch.  D.  12.)     This  rule  seems  now  to  be  altered  by  the      ^^\}^f^* 
M.  W.  P.  Act,  1898,  s.  3,  p.  451,  post     As  to  property  coming        ^^*' ^' 
Avithin  the  present  Act,  the  will  would  not,  even  without  the  Act 
of  1893,  have  required  republication.     {Re  Boivm^  James  v.  ./. 
1892,  2  Ch.  291.) 

Upon  the  soundest  reasoning  it  would  seem  that  the  old  rule 
of  construction,  that  under  a  gift  by  will  to  a  man  and  his  wife 
together  with  other  persons,  the  man  and  wife  take  one  share 
only,  has  not  been  altered  by  the  Act.  {Re  Jupp,  J.  v.  Buchaell, 
39  Ch.  D.  148  ;  but  see  the  contrary  opinion  expressed  by 
Chitty,  J.,  in  Re  Jfarch,  3fa?ider  v.  Harris,  24  Ch.  D.  222  ;  where 
his  judgment  was  overruled  by  the  Court  of  Appeal,  27  Ch.  D. 
166,  upon  other  grounds.)  The  question  being  one  of  intention, 
it  is  impossible  to  lay  down  any  rule  which  shall  be  independent 
of  the  length  of  the  judge's  foot.  (See  Re  Dixon,  Byram  v.  Tull, 
42  Ch.  D.  306.) 

This  Act  does  not  enable  a  married  woman  to  make  a  gift  by 
will  for  the  building  of  a  church,  by  virtue  of  43  Geo.  8,  c'  108, 
8.  1,  the  disability  imposed  by  the  proviso  at  the  end  of  that 
enactment  continuing  still  in  force.  {Re  Smith,  Clements  v. 
Ward,  35  Ch.  D.  589.) 

A  married  woman  may  now,  by  bargain  and  sale,  acquire  the 
legal  title  to  chattels  belonging  to  her  husband  ;  and  a  receipt 
acknowledging  payment  of  the  purchase-money  does  not  need 
to  be  registered  under  the  Bills  of  Sale  Act,  1878.  (Ramsay  v, 
Margrett,  1894,  2  Q.  B.  18.)  Since  she  has  the  legal  title,  the 
fact  that  the  chattels  are  in  a  house  jointly  occupied  by  the 
husband  and  wife,  does  not  now  indicate  that  the  possession  is  in 
the  husband.     {Ibid.) 

A  married  woman  may  enlarge  a  base  fee,  being  her  separate 
property  under  the  Act,  without  the  assent  of  her  husband  or 
acknowledgment.     {Re  Drummond  &  Davie,  1891,  1  Ch.  524.) 

A  woman  married  after  the  Act,  having  a  life  interest  in  per- 
sonalty, with  a  general  power  of  appointment,  and  in  default,  to 
herself  absolutely,  can  now,  on  releasing  the  power,  dispose  of 
the  fund.    {Re  Davenport,  Turner  v.  King,  1895,  1  Ch.  361.) 

It  has  been  held  in  Ireland  that  general  probate  should  be 
granted  of  a  will  made  in  exercise  of  a  power  only,  and  not 
otherwise  purporting  to  dispose  of  property.  {Re  lever Sy  13 
L.  R.  Ir.  1.) 

(2.)  A  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to 
the  extent  of  her  separate  property  on  any  contract, 
and  of  suing  and  being  sued,  either  in  contract  or 
in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a 
feme  sole,  and  her  husband  need  not  be  joined  with 
her  as  plaintiff  or  defendant,  or  be  made  a  party 
to  any  action  or  other  legal  proceeding  brought  by 
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M.w.p.      or  taken   against   her;  and  any  damages  or  costs 
^sict*?'     recovered  by  her  in  any  such  action  or  proceeding 

• —  shall  be  her  sei)arate  property ;  and  any  damages  or 

costs  recovered  against  her  in  any  such  action  or 
proceeding  shall  be  payable  out  of  her  separate 
property,  and  not  otherwise. 

A  woman  married  before  the  Act,  if  a  petitioner  under  tlie 
Settled  Estates  Act,  1877,  with  regard  to  property  not  accruiD<c 
subsequently  to  the  Act,  must  of  course  still  be  examined  sepa- 
rately, as  provided  by  sect.  50  of  the  Act  of  1877.  Re  Harris* 
aS.  E,  28  Ch.  D.  171.)  It  is  otherwise  if  the  woman  was  married 
after  the  Act  ;  or,  if  she  was  married  before  the  Act,  provided 
that  the  property  accrues  to  her  after  the  Act.  {Riddell  v. 
Erringfon,  20  Ch.  1).  220  ;  Re  Batfs  S,  E.  1897,  2  Ch.  Go  ; 
and  see  S.  L.  A.  1882,  s.  32,  note,  ante,  p.  266.) 

It  is  still  the  rule  that  a  married  woman  cannot  act  as  next 
friend  or  ^ardian  ad  Jifem,  {Re  D,  of  Somersely  Thynne  v.  St. 
Maur,  U  Ch.  D.  465.) 

The  Act  is  not  retrospective  as  reprards  engagements  by  married 
women.     {Davies  v.  Stanford,  Gl  L.  T.  2.S4.) 

A  married  woman  receiving  from  executors  shares  liable  to  calls, 
is  bound  to  indemnify  the  executors  against  the  calls.  {Whittaker 
V.  Kershaw,  45  Ch.  D.  820.) 

A  married  woman  may  now  sue  for  a  tort  which  was  Committed 
l)efore  the  Act  without  joining  her  husband.  (Wetdon  v.  WinsIoH\ 
18  Q.  B.  I).  784,  which  overruled  Weldon  v.  Riviere,  W.  K  1884, 
p.  154,  58  L.  J.  Q.  B.  448  ;  see  also  Jatnes  v.  Barraud,  31  "VV.  R. 
786.)  She  can  also  sue  alone  for  a  trespass  committed  in  a  house 
purchased  by  her  out  of  her  separate  earnings  since  the  Married 
Women's  Property  Act  of  1870.  {Weldon  v.  De  Bathe,  14  Q.  B.  D. 
839.)  And  she  may  sue  without  a  next  friend  and  without  giving 
security  for  costs  (Threlfall  v.  Wilson,  8  P.  D.  18;  Re  Isaar^ 
Jacob  V.  Isaac,  80  Ch.  D.  418)  ;  even  though  the  cause  of  action 
arose  before  the  Act.  {Severance  v.  Civil  Service  Supply  Association, 
48  L.  T.  485.)  But  if  she  sues  by  a  next  friend,  security  for  costs 
may  be  required.  {Re  Thompson,  Stevens  v.  Thompson,  88  Ch.  D. 
817.)  It  is  conceived  that  a  husband  could  not  commit  a  trespass 
by  entering  his  wife's  house,  unless  judicially  separated  from  her. 
But  under  special  circumstances,  a  wife  may  be  entitled  to  an 
injunction  to  restrain  him  from  entering.  {Symonds  v.  Hallett, 
24  Ch.  D.  846.)  By  s.  12  a  wife  may  sue  her  husband  for  the 
protection  and  security  of  her  own  separate  property,  as  if  such 
property  belonged  to  her  as  vl  feme  sole,  but  except  as  aforesaid,  no 
husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort.  Qu, 
whether  an  action  for  libel  can  be  maintained  by  a  wife  against  her 
husband.     {Reg.  v.  Lord  Mayor  of  London,  16  Q.  B.  D.,  p.  777.) 

Since  a  married  woman  can  sue  as  a  feme  sole,  her  undertaking- 
in  damages  must  be  accepted  on  granting  an  interlocutory  injunc- 
tion on  her  motion.  {Re  Prynne,  W.  N.  1885,  p.  144,  58  L.  T. 
455 ;  Pikev.  Cave,  W.  N.  1893,  p.  91,  62  L.  J.  Ch.  987.) 
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In  Scott  V.  Morley,  20  Q.  B.  D.  120,  the  Court  of  Appeal  said  M.  W.  P. 
that  a  judgment  under  this  sub-section  against  a  married  woman  ^J*»  ^^*» 
should  be  as  follows  :—  *^*^^  ^' 

**It  is  adjudged  that  the  plaintiff  do  recover  £  and 

costs  (to  be  taxed)  against  the  defendant  (the  married 
woman),  such  sum  and  costs  to  be  payable  out  of  her 
separate    property,  as    hereinafter  mentioned,  and  not 
otherwise.     And  it  is  ordered  that  execution  hereon  be 
limited  to  the  separate  property  of  the  defendant  (the 
married  woman),  not  subject  to  any  restriction  against 
anticipation,  unless,  by  reason  of  sect.  11)  of  the  Married 
Women's  Property  Act,  1882,  the  property  shall  be  liable 
to  execution,  notwithstanding  such  restriction." 
The  rule  laid  down  in  Scott  v.  Jlorlei/,  supra,  applies  to  orders  for 
payment  of  costs.     {Galmoye  v.  Cowan^  58  L.  J.  Ch.  769.)  Never- 
theless, if  in  the  course  of  an  action  against  a  married  woman,  some 
cost9  are  given  against  her,  and  some  against  the  plaintiff,  costs 
to  which  she  is  entitled  may  be  set  oil"  against  costs  to  which 
she  is  liable.     {Peltmi  v.  Hairison,  No.  2,  1892,  1  Q.  B.  118.) 

The  order  in  Scott  v.  Motley  is  the  proper  form  of  order  where  a 
married  woman  is  compelled  to  make  good  a  loss  occasioned  by 
devcLstavit  or  breach  of  trust,  but  not  where  she  is  directed  to  pay 
into  Court  trust  moneys  which  she  admits  having  received.  \Re 
TimihuUy  T.  v.  Nicholas,  1900,  1  Ch.  180.)  In  the  latter  case, 
the  order  should  be  in  the  common  form,  and  if  she  fails  to 
comply  with  it,  the  Court  may  make  an  order  for  attachment 
against  her  {S.C.) 

Where  the  action  is  against  the  husband  and  wife  jointly,  in 
respect  of  a  debt  contracted  by  the  married  woman  before  marriage, 
see  Downe  v.  Fletcher,  21  Q.  B.  D.  11,  where  the  same  form  of 
judgment  as  in  Scott  v.  Morley,  supra,  was  approved  of  by  a 
Divisional  Court  in  the  Queen's  Bench  Division.  But  in  a  sub- 
sequent case,  before  a  like  Divisional  Court,  it  was  held  that  the 
plaintiff  was  entitled  to  personal  judgment  against  the  wife. 
(Robmson  v.  Lynes,  1894,  2  Q.  B.  577.) 

Unless  at  the  time  of  the  judgment  she  has  separate  property 
capable  of  being  bound  by  it,  she  is  not  liable  to  be  committed  to 
prison  under  the  Debtors  Act,  18C9,  32  &  38  Vict.  c.  02,  s.  5,  for 
non-payment  of  the  debt,  though  it  be  shown  that,  since  the  judg- 
ment, she  has  been  in  receipt  of  income  as  to  which  she  is  restrained. 
(Draycott  v.  Harrison,  17  Q.  B.  D.  U7.) 

For  the  cases  where  a  married  woman  can  be  made  a  bankrupt 
see  8ub-8.  (5)  and  notes  thereon, post,  p.  425. 

A  judgment  recovered  against  a  married  woman  does  not,  upon 
the  death  of  her  husband,  render  her  personally  liable  to  pay  the 

i'udgment  debt,  so  as  to  entitle  the  judgment  creditor  lo  issue  a 
►ankruptcy  notice  against  her  ujwn  the  judgment.     {Re  Hewett, 
1895,  1  Q.  B.  328.) 

Rents,  as  to  wnich  the  married  woman  is  restrained  from 
anticipation,  accruing  due  after  the  date  of  the  order  for  payment, 
but  before  the  issue  of  the  writ  of  sequestration,  cannot  be  seized 
under  the  writ.    {Re  Lumley,  1894, 3  Ch.  135  ;  Lowry  v.  Dereham, 
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v.  W.  P.       1895,  2  Ir.  R.  123.)     And  the  same  doctrine  applies  to  all  kinds 

Aot,  1882,      of  process  whatsoever.     {Hood-Barrs  v.  Catlimrt^  1894,  2  Q.  B. 

^^•^-        559  ;    Whiteley  v.  Edwards^  189G,  2  Q.  B.  48.)     This  doctrine 

does  not  apply  to  income  which  accrued  due  before  the  judgment, 

but  remains  in  the  hands  of  the  trustees.     {Hood-Barrs  v.  Herioty 

1896,  A.  C.  174.) 

Trustees  entitled  to  costs  against  a  married  woman  may  retain 
them  out  of  income,  as  to  which  she  is  restrained  from  antici- 
pation, accruing  between  the  institution  of  proceedings  and  the 
order  for  payment.     {Cox  v.  Bennett,  1891,  1  Ch.  617.) 

All  married  women  became  discovert  within  the  meaning  of 
21  Jac.  1,  c.  16,  s.  7,  immediately  on  the  passing  of  the  present 
Act ;  and  their  right  of  action  then  accrued  for  torts  committed 
before  the  Act.  {Lowe  v.  Fox,  15  Q.  B.  D.  667.  The  decision 
on  S.C.  in  12  App.  Cas.  206  was  on  another  point.  See  also 
WeldoHY.  Neal,  W.  N.  1884,  p.  153  ;  ,82  W.  R.  828.)  It  seems  to 
follow  that  now,  as  against  married  women,  the  statute  begins  to 
run  as  against  Sk/eme  sole. 

The  Act  does  not  deprive  a  husband  of  any  remedy  which  he 

Ereviously  had  against  his  wife's  separate  estate ;  and  therefore 
e  may  still  bring  an  action  to  charge  her  separate  estate  for 
money  lent  by  him  to  her  after  their  marriage.  {Butler  v.  B. 
16  Q.  B.  D.  374.) 

The  Act  has  not  abolished  the  husband's  liability  for  his  wife's 
torts  committed  subsequently  to  the  marriage  ;  and  the  person 
aggrieved  may  at  his  option  either  sue  the  husband  and  wife 
jointly  or  the  wife  alone  {Sei^oka  v.  Kattenburg,  17  Q.  B.  D.  177), 
unless  the  tort  is  a  fraud  directly  connected  with  a  contract  with 
the  wife  (see  Earle  v.  Kingscote,  1900,  1  Ch.  203,  affd.  19«  (>, 
2  Ch.  585).  A  husband  cannot  sue  alone  for  a  tort  to  his  wife's 
separate  property.     {Riiston  v.  Sherras,  44  Sol.  Jo.  11.) 

The  expression  *'  need  not  be  joined  "  in  sub-s.  (2)  does  not  mean 
that  whenever  a  plaintiff  is  suing  a  married  woman  in  contract  or 
in  tort  he  "  shall  not "  join  the  husband  with  her,  but  only  that 
the  joinder  which  was  formerly  necessary  is  now  unuecessaiy  if 
the  plaintiff  is  seeking  to  obtain  satisfaction  out  of  the  wife's 
separate  estate  alone.     {EarU  v.  Kingscote,  1900,  2  Ch.  585.) 

Costs  may  be  ordered  to  be  paid  by  a  married  woman  out  of 
separate  property  which  she  has  acquired  since  the  cause  of  action 
arose  ;  but  the  Court  of  Appeal  will  not  interfere  with  the  discretion 
of  the  Court  below  as  to  whether  such  after-acquired  property  shall 
be  i-endered  liable.  {Neinlle  v.  Baker ^  4  Times  L.  R  674.)  A 
married  woman  may  be  ordered  to  give  security  for  costs  of  an 
appeal.  ( Weldlmi  v.  Scattergood,  W.  N.  1887,  p.  69  ;  Whittaker  v. 
Kershatv,  44  Ch.  D.  296.)  For  the  cases  where  costs  may  be 
ordered  to  be  paid  out  of  property  subject  to  a  restraint  on 
anticipation,  see  M.  W.  P.  A.  1893,  s.  2,  post,  p.  451. 

AVhere  an  action  by  a  married  woman  has  been  dismissed  with 
costs,  to  be  paid  out  of  her  separate  property,  the  Court  will 
appoint  a  receiver  of  such  property  on  the  application  of  the 
defendants  before  their  costs  have  been  taxed.  {Cummins  v. 
Perkins,  1899,  1  Ch.  16.) 


Digitized  by 


Google 


THE    MARRIED   WOMEN's    PROPERTY   ACT,    1882.  42S 

Judgment  may  now  be  given,  under  R.  S.  C.  Ord.  XVI.  r.  52,      M.  W.  P. 
agraiost  a  married  woman,  when  brought  in  as  a  third  party,     Act,  1882, 

charging  her  separate  estate,  even  in  respect  of  a  liability  incurred        ^^^'  ^' 

before  the  Act.    {Gloticesier  Bkg.  Go.  v.  Phillipps,  12  Q.  B.  D.  533.) 

In  a  case  where  the  cause  of  action  accrued  prior  to  the  Act, 
judgment  was  entered  against  a  married  woman  as  sole  defendant, 
though  the  writ  did  not  claim  to  charge  her  separate  estate. 
(Brotvn  v.  Morgan,  12  L.  R.  Ir.  122.)  A  husband  and  wife  can 
contract,  without  the  inten'ention  of  a  trustee,  to  live  apart,  in 
consideration  of  an  undertaking  not  to  take  legal  proceedings 
one  against  the  other.  (McGregor  v.  McG.  21  Q.  h.  D,  424.) 
Since  the  M.  W.  P.  Act,  1882,  when  a  married  woman  is  adminis- 
tratrix, her  husband  does  not  join  in  the  administration  bond. 
{Re  Agree,  8  P.  D.  168.) 

A  married  woman  who  gives  notice,  under  the  Poor  Rate,  &c.. 
Act,  1869,  s.  4,  that  she  elects  to  be  rated  in  respect  of  houses 
belonging  to  her,  whether  occupied  or  not,  and  claims  the  conse- 
quent abatement,  does  not  enter  into  a  contract  with  the  overseers 
under  this  Act,  but  is  liable  in  the  same  way  as  if  she  had  not  been 
a  maiTied  woman.     (Re  Allen,  1894,  2  Q.  B.  924.) 

A  woman,  married  before  the  Act,  entered  into  a  covenant, 
which  was  void  by  reason  of  her  coverture,  to  be  performed  after 
her  husband's  death,  and  in  consideration  thereof  she  received  an 
annuity  during  her  lifetime.  It  was  held,  after  his  death,  that  she 
was  not  bound  to  perform  the  covenant.  (Hark  v.  Jarman, 
1895,  2  Ch.  419.)  And  no  case  of  election  can  be  raised  against 
her.    (Ibid) 

(3.)  lExenj  contract  entered  into  by  a  married  woman 
shall  he  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  Iw  separate  property^  unless  the 
contrary  be  shown. 

(4.)  Every  contract  entered  into  by  a  manned  woman 
with  respect  to  and  to  bind  her  separate  property  shall  ^ 
bind  not  only  the  separate  property  which  she  is  possessed 
of  or  entitled  to  at  the  date  of  the  contract,  but  also  all 
separate  property  tvhich  she  may  thereafter  aapiire. 

Sub-sects.  (3)  and  (4)  were  repealed  by  the  M.  W.  P.  Act,  1893, 
s.  4,  and  are  replaced  by  s.  1  of  that  Act,  p.  450,  jwsL 

The  law  contained  in  these  sub-sections  applies  to  all  contracts 
entered  into  by  married  women  between  the  commencement  of  the 
M.  W.  P.  Act,  1882,  and  the  passing  of  the  M.  W.  P.  Act,  1898  ; 
that  is,  from  1st  January,  1883,  to  5th  December,  1893.  (See 
So/tlaw  V.  Welch,  1899,  2  Q.  B.  419.) 

Before  the  enactment  of  the  repealed  sub-sections  a  mairied 
woman's  contract,  made  so  as  to  bind  her  separate  estate,  bound 
only  so  much  of  her  separate  estate  as  she  \yas  entitled  to,  without 
restraint  on  anticipation,  at  the  date  of  the  contract,  and  retained 
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K.  W.  P.  at  the  date  of  the  judgment,  and  did  not  bind  either  property 
Act,  1882,  acquired  after  the  contract,  or  property  as  to  which  she  was 
^^^-  ^'  restrained  from  anticipation  at  the  date  of  the  contract.  {Pike  v. 
Fitzgibbon,  17  Ch.  D.  454.) 

The  repealed  sub-sections  did  not  include  contracts  entered  into 
by  a  married  woman  before  the  Act.  (Conola?i  v.  Let/land,  27 
Ch.  D.  632.)  And  such  a  contract  did  not  bind  proprty  acquired 
after  the  Act.  {Turnbull  v.  Fonnan,  15  Q.  B.  J).  234.)  In 
BursiU  V.  Tanner^  13  Q.  B.  D.  691,  the  view  seems  to  have  been 
entertained  that  these  sub-sections  were  retrospective.  This  view 
was  questioned  by  the  Court  of  Appeal  in  Turnbull  v.  Forman^ 
supray  and  appears  to  be  very  doubtful. 

Where  judgment  is  recovered  in  an  action  against  a  widow  upon 
a  contract  entered  into  by  her  during  coverture  after  the  com- 
mencement of  the  Act  of  1882,  and  before  the  passing  of  the  Act 
of  1893,  the  plaintiff  is  not  entitled  to  a  judgment  in  the  ordinary 
form  as  though  the  defendant  were  a/ew«  soU.  He  can  only  sign 
a  judgment  in  the  form  settled  in  Scott  v.  Mor ley,  20  Q.  B.  D.  120, 
with  such  verbal  alterations  as  are  necessary  to  adapt  that  form  to 
a  judgment  against  a  widow.    {Softlaw  v.  Welch,  1899, 2  Q.  B.  419.) 

If  a  married  woman  who  is  restrained  from  anticipation  enters 
into  a  contract  after  the  passing  of  the  Act  of  1883,  and  is  then 
divorced  and  judgment  is  subsequently  obtained  against  her, 
income  accruing  after  the  divorce  cannot  be  attached.  {Barmtt 
V.  Howard,  1900,  2  Q.  B.  784.) 

Damages  recovered  by  a  married  woman  in  an  action  for 
malicious  prosecution,  may  be  attached  by  garnishee  order  under 
R.  S.  C.  Ord.  XLV.  r.  1.     (Holtby  v.  ffodgson,  24  Ch.  1).  103.) 

The  exercise  by  will  of  a  general  power  of  appointment  by  a 
married  woman  dying  since  the  Act  dees  not  make  the  appointed 
•  property  liable  fur  her  contracts  entered  into  before  the  Act.  {lis 
Roper,  R.  v.  Doncasler,  39  Ch.  D.  482.) 

The  doubt  which  seems  to  have  been  expressed  by  the  learned 
judge  in  that  case,  that  the  appointment  doeu  not  make  the  pro- 
perty liable  for  her  contracts  entered  into  subsequently  to  the 
Act,  upon  the  ground  that  it  does  not  make  the  property  her 
.  **  separate  property,"  seems  difficult  to  reconcile  with  s.  4, 
p.  428,7?os/. 

It  was  decided,  under  the  repealed  sub-sections,  that  a  married 
woman  could  not  be  made  liable  upon  a  contract,  unless  she  had 
some  separate  property  at  the  date  of  the  contract ;  and  that  the 
onus  of  proving  this  fact  ra«»ted  upon  plaintitf.  {Re  Shakespear, 
Deakin  v.  Lakin,  80  Ch.  D.  169  ;  PalUser  v.  Gtimey,  19  Q.  B.  D. 
•519  ;  Stogdon  v.  Lee,  1891,  1  Q.  B.  661  ;  Everett  v.  Paxton,  65 
L.  T.  383  ;  Braujistein  v.  Lewis,  65  L.  T.  449.)  But  it  seems 
that  if  she  was  entitled  to  a  revereionary  interest,  that  would 
suffice.  {Loibl  v.  Fraser,  9  Times  L.  R.  534.)  The  law  is 
altered  in  this  respect,  with  regard  to  contracts  entered  into 
after  5th  December,  1893,  by  the  M.  W.  P.  Act,  1898,  s.  1, 
p.  450,  post. 

The  above-stated  doctrine  also  applied,  when  the  woman  had 
separate  estate,  but  only  of  such  a  kind  that  ita  nature  rebutted 
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an  intention  to  contract  with  regard  to  it.     {Leake  v.  Driffield^      M.  W,  P. 
24  Q.  B.  1).  98  ;   Harrisan  \.  H.  IS  P.  D.  180.)      The  decisions      ^£*«J^» 
on  this  point  are  somewhat  capricious,  and  the  principle  upon 
which  they  rest  is  not  clear.    In  Bonner  &  Co.  v.  Lyon^  38  W.  R. 
541,  it  seems  to  have  been  thought  that  the  question  of  intention 
was  not  relevant. 

Property  as  to  which  the  married  woman  was  restrained  from 
anticipation,  did  not,  by  the  death  of  the  husband,  become  liable 
under  her  contracts  made  during  coverture.  {Pelton  v.  Harrison, 
No.  1,  1891,  2  Q.  B.  422  ;  and  see  Softlaiv  v.  Welch,  1899,  2  Q.  B. 
419.)  The  rule  seems  not  to  be  altered  by  the  M.  W.  P.  Act, 
1893,  8.  1.  But  such  property  will  pass  to  her  trustee  in  bank- 
ruptcy upon  her  becoming  discovert.  {Re  Wfieekr's  Setttnt., 
Briggs  v.  Rymi,  1899,  2  Ch.  717.) 

Neither  this  section,  nor  s.  19,  p.  442,  post,  renders  property 
comprised  in  a  settlement  made  before  the  Acd  liable  to  a  married 
woman's  debts,  if  it  would  not  have  been  so  liable  independently 
of  the  Act.  {Beckett  v.  Tasker^  19  Q.  B.  D.  7.  See  also  Mijles  v. 
Burton,  14  L.  R.  Ir.  258.) 

(5.)  Every  married  woman  carrying  on  a  trade 
separately  from  her  husband  shall,  in  respect  of 
her  separate  property,  be  subject  to  the  bankruptcy 
laws  in  the  same  way  as  if  she  were  a  feme  sole. 

Before  this  enactment  a  married  woman  could  not  be  made  a 
bankrupt  under  any  circumstancfes,  unless  she  were  trading  under 
the  custom  of  London.  Siie  cannot  now  be  made  a  bankrupt, 
unless  she  is  carrying  on  a  trade  separately  from  her  husband. 
{Re  Gardiner,  Ex  pte.  Coulson,  20  Q.  B.  1).  249.)  A  receiving 
order  may  be  made,  after  the  married  woman  has  ceased  to  carry 
on  the  business,  in  respect  of  debts  incurred  bv  her  while  carrying 
it  on.  {Re  Dagnall,  1896,  2  Q.  B.  407  ;  ^Re  Worsley,  1901,  1 
<J.  B.  309.) 

As  to  when  a  woman  can  be  said  to  be  "  candying  on  a  trade 
separately  from  her  husband,"  see  Re  Worsley,  1901,  1  Q.  B.  309. 

And  if  a  woman  is  married  pending  the  hearing  of  a  bankruptcy 
petition,  no  receiving  order  can  be  made  against  her  if  she  is  not 
<5arrying  on  trade  apart  from  her  husband.  {Re  A  Debtor,  1898, 
2  Q.  B.  57G.) 

A  bankruptcy  notice  under  the  Bankruptcy  Act,  1883,  s.  4, 
Bub-8.  1  (<7),  must  follow  the  form  of  the  judgment  on  which  it 
is  founded.  {Re  Hoires,  1892,  2  Q.  B.  028. )  Therefore  a  notice 
cannot  be  served  on  a  married  woman  requiring  her  personally  to 
pay  the  debt  ;  because  that  would  be  inconsistent  with  the  proj)er 
form  of  judgment,  as  laid  down  in  Scott  v.  Morley,  20  Q.  B.  D.  120. 
{Re  Lynes,  1893,  2  Q.  B.  113.)  And  the  rule  is  the  same  if  judg- 
ment is  obtained  against  her  in  the  name  of  the  firm  under  which 
fihe  is  trading.    {Re  Harulford  iSc  Co,  1899, 1  Q.  B.  5(>6.) 

Notwithstanding  the  language  of  s.  19,  p.  442, /;os/,  the  life 
€8tate  (without  restraint  on  anticipation)  of  a  married  woman 
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K.  W.  P.       under  a  settlement  will  vest  in  her  trustee  in  bankruptcy.     (Re 

Act,  1882,      Armstrong,  Expte.  Boyd,  21  Q.  B.  D.  264.)    And  the  life  estate 

^^^'  ^'        which  is  subject  to  a  restraint  on  anticipation  will  vest  in  the 

trustee  upon  the  death  of  the  husband,  as  the  restraint  is  thereby 

removed.      {Re    WlieeUr^s    Setimt,,  Briggs    v.   Ryan.    1899,    2 

Ch.  717.) 

Proi^erty  which  a  married  woman  might  have  appointed  in 
exercise  of  a  general  power  of  appointment,  but  which  she  has 
not  in  fact  so  appointed,  is  not  her  separate  property  within  this 
enactment ;  and  her  trustee  in  bankruptcy  cannot  compel  her  to 
exercise  the  power.  (Ex  pie.  Gilchrist,  Re  Armstrong,  17 
Q.  B.  I).  521.) 

It  seems  that  a  married  woman  who  is  carrying  on  a  trade, 
must  be  assumed  to  have  separate  estate,  unless  the  contrary  is 
shown.  (Eddowes  v.  Argentine,  dc.  Co,  No.  2,  63  L.  T.  364.) 
But  see  Re  Helsby,  1)3  L.  J.  Q.  B.  261,  where  it  was  held  that  two 
conditions  must  concur:  carrying  on  a  trade  separately  from  the 
husband,  without  any  community  of  interest  with  him,  and  the 
possession  of  separate  property.  That  the  husband  manages  the 
business  is  immaterial,  if  he  has  no  control  over  the  assete.  (Re 
Edwards,  Ex  pie,  Harvey,  43  W.  R.  509.) 

Sect  a.  2.  Every  woman  who  marries   after   the   com- 

Property  of      mencement  of  this  Act  shall  be  entitled  to  have  and 

maS\fter    *^  ^^^^  ^^  ^^^  Separate  property  and  to  dispose  of 

the  Act  to  be    in  manner  aforesaid  all  real  and  personal  propertj' 

atLVsok.*^  which  shall  belong  to  her  at  the  time  of  marriage^ 

or  shall  be  acquired  by  or  devolve  upon  her  after 

marriage,   including  any  wages,  earnings,  money, 

and   property  gained   or   acquired   by  her  in   aftiy 

employment,  trade,  or  occupation,  in  which  she  is 

engaged,  or  which  she  carries  on  separately  from 

her  husband,  or  by  the   exercise  of  any  literary^ 

artistic,  or  scientific  skill. 

Compare  the  Act  of  1870,  eects.  1,  7,  and  8. 

This  section  defines  the  property  which,  as  regaixls  women 
manned  after  the  Act,  is  thereby  made  their  separate  property* 
For  the  definition  of  their  rights  over  such  proi)erty,  and  the 
cases  relating  to  that  subject,  see  sect.  1,  and  notes  thereon,  anie^ 

The  words,  "  separately  from  her  husband,"  appear  to  qualify 
the  word  ** engaged,"  as  well  as  the  words  "carries  on."  The 
question  as  to  the  exclusion  of  the  husband's  agency  is,  of  course^ 
a  question  of  fact ;  as  to  which,  see  Petty  v.  Anderson,  3  Bing. 
17u  ;  Smaltpiece  v.  Dawes,  7  C.  &  P.  40. 

It  seems  that,  by  virtue  of  s.  19,  p.  442,  post,  a  settlement 
which  by  virtue  of  the  marital  right  would  have  bound  the  wife's 
property  before  the  Act,  will  bind  it  also  after  the  Act,  if  she 
is  a  party  to  the  settlement,  although  an  infant.     (Stevens  v. 
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Trevor-Garrick,  1893,  2  Ch.  307  ;  Re  Shelion,  Chancellor  v.  Brown,      M.  W.  P. 
7  Times  L.  K  638  ;  Buckland  v.  BucMand,  1900,  2  Ch.  534.)  Act,  1882, 

It  has  been  held  by  Romer,  J.,  in  ThmnUy  v.  T,  1893,  2  Ch.  ^^•^' 
229,  that  a  conveyance  to  two  married  persons,  in  terms  which, 
before  the  Act,  would  have  created  a  tenancy  by  entireties,  will 
after  the  Act,  in  the  absence  of  any  expression  of  intention,  create 
a  joint  tenancy  ;  also  that  a  decree  absolute  for  divorce  turns  an 
existing  tenancy  by  entireties  to  a  joint  tenancy  ;  and  that  subse- 
quently to  the  decree  the  wife  is  entitled,  under  4  &  5  Ann.  c.  3 
(Kuff.  c.  16),  s.  27,  to  an  account  against  the  husband,  if  in 
possession,  for  her  moiety  of  the  rents.  As  to  tenancy  by  entireties, 
see  Challis,  R.  P.  2nd  ed.  344. 


to  husband. 


3.  Any  money  or  other  estate  of  the  wife  lent  or  sects, 
entrusted  by  her  to  her  husband  for  the  purpose  of  Loans  by  wife 
any  trade  or  business  carried  on  by  him,  or  other- 
wise, shall  be  treated  as  assets  of  her  husband's 
estate  in  case  of  his  bankruptcy,  under  reservation 
of  the  wife's  claim  to  a  dividend  as  a  creditor  for 
the  amount  or  value  of  such  money  or  other  estate 
after,  but  not  before,  all  claims  of  the  other  creditors 
of  the  husband  for  valuable  consideration  in  money 
or  money's  worth  have  been  satisfied. 

It  has  been  held  that  this  section  does  not  apply  to  money  paid 
by  a  wile  as  hurety  for  her  iuisbiind  {Exjite,  Cronmhe,  19t)l,  1  K.  B. 
480).  nor  to  inoii^'y  lent  l)y  the  wife  to  the  husband  for  purposes 
unconnected  with  his  trade  ;  nnd  she  may  prove  therefor  in  com- 
petition with  creditoi-s.  (He  Tit/swell,  '4^y  W.  R.  GG9.)  A  strong 
opinion  was  expressed  in  Alexander  v.  Barnhilly  21  L.  R.  Jr.  511, 
by  the  V.-C.  of  Ireland,  that  the  effect  of  the  words,  *'  or  other- 
wise," is  to  enlarge  the  preceding  words,  and  that  the  section  is 
not  restricted  to  money  lent  to  the  husband  for  some  purpose 
similar  to  purposes  of  trade  or  business.  This  is  inconsistent 
with  the  decision  in  Re  Tidswell,  supra.  In  Mackintosh  v.  Pogose, 
18D5,  1  Ch.  505,  Stiriing,  J.,  while  following  Re  Tidswell,  seems 
to  have  disapproved  of  it.  But  in  Re  Clark,  1898,  2  Q.  B.  330, 
the  decision  in  Re  Tidswell  was  formally  approved  by  the  Court 
of  Appeal.  The  onus  of  prooti  as  against  the  husb^d's  creditors, 
lies  upon  the  wife  (Re  Genese,  16  Q.  B.  D.  700),  at  any  rate  to 
the  extent  of  requiring  her  to  make  out  9k  jn-ima  facie  case  {Ex  pie, 
Cronmire,  1901,  1  Q.  B.  480).  But  as  against  the  husband,  so 
far  as  the  corpus  of  the  wife's  estate  is  concerned,  the  onus  lies 
upon  the  husband.  {Alexander  v.  Bamhill,  supra,)  As  regards 
the  income,  where  the  husband  and  wife  are  living  together,  the 
onus  of  showing  that  the  income  was  not  received  by  the  husband 
as  a  gift  lies  upon  the  wife,  except,  perhaps,  as  to  the  income  of 
the  immediately  preceding  year.  {Ibid,)  The  section  does  not 
apply  to  money  lent  for  trade  purposes  to  a  partnership  in  which 
the  husband  is  a  partner.     {Re  Tuff,  19  Q.  B.  I).  88.) 
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M.  W.  P. 

Act,  1882, 

Sect.  3. 


The  section  is  not  retrospective,  and  does  not  make  a  settlement 
executed  in  favour  of  a  wife  before  the  Act  invalid  as  against 
creditors  of  the  husband,  if  otherwise  valid.  {Re  Hmne^  54 
L.  T.  301.) 

This  section  does  not  interfere  with  the  wife's  ri£:ht  of  retainer 
aa  administratrix.  {Re  May,  Crawford  v.  May,  45  Ch.  I).  499 ; 
Simpson  v.  S.  1895, 1  Ir.  R.  330.)  'J'hat  right  cannot  be  brought 
under  any  of  the  heads  enumerated,  for  the  assimilation  of  insol- 
vency to  bankruptcy,  in  Jud.  Act,  1875,  s.  10,  or  the  Jud.  Act 
(Ireland),  1877,  s.  28,  8ub-s.(l). 

By  virtue  of  Jud.  Act,  1875,  s.  10,  the  section  applies  to  claims 
by  a  wife  against  the  estate  of  her  deceased  husband,  if  he  is 
insolvent  and  his  estate  is  administered  by  the  Court.  {Re  Leng, 
Tarn  v.  Emmerson,  1895,  1  Ch.  (152.)  The  contrary  doctrine 
neems  to  have  been  held  in  Ireland  in  Mom'e  v.  Smith,  1895,  1 
Ir.  R.  530.  It  is  to  be  observed  that  the  Preferential  Payments 
in  Bankruptcy  Act,  1888,  upon  which,  in  Re  Leng,  Lindley,  L.J., 
laid  some  stress,  does  not  apply  to  Ireland. 


Seet.  4. 

Execution  of 

general 

power. 


4.  The  execution  of  a  general  power  by  will  by  a 
married  woman  shall  have  the  effect  of  making  the 
property  appointed  liable  for  her  debts  and  other 
liabilities  in  the  same  manner  as  her  separate  estate 
is  made  liable  under  this  Act. 

It  has  been  held  that  such  an  appointment  will  not  render  the 
property  liable  for  contracts  entered  into  before  the  Act.  {Re 
Roper,  R.  v.  Donmster,  39  Ch.  D.  482.)  But  this  only  applies 
where  the  married  woman  was  not  capable  of  contracting  debts 
before  the  Act.  Where  by  reason  of  her  having;  obtniued  a  pro- 
tection order  nnder  s.  21  of  the  Matrimonial  Causes  Act,  1857, 
she  was  in  the  position  of  a  feme  sole,  it  was  held  that  appointed 
property  was  liable  for  debts  incurred  by  her  under  the  order 
before  the  Act.  {Re  Bughes,  Brando?i  v.  HugheSy  1898,  1  Ch. 
529.)  And  see  as  to  ante-nuptial  debts.  Re  Parkin,  Hill  v. 
Schwarz,  1892,  3  Ch.,  p.  521.  The  appointment  renders  the 
property  liable  for  contracts  entered  into  subsequently  to  the  Act. 
\Re  Ann,  Wilson  w  Ann,  1894,  1  Ch.  549.) 

Where  a  married  woman  in  exercise  of  a  power  applied  a  sum 
of  1,100/.  in  payment  of  a  debt  stated  in  her  will  to  \)e  due  from 
her,  it  was  held  that  although  the  debt  was  in  fact  due  from  her 
husband  and  was  paid  by  him  after  her  death,  the  1,100/.  was 
under  the  section  liable  for  her  debts.  {Re  Hodgson,  Barley  v. 
Hodgson,  1899,  1  Ch.  666.) 

Apart  from  this  section,  a  covenant  to  execute  a  testamentary 
general  power  of  appointment  only  in  favour  of  the  trustees  of  a 
settlement  made  on  the  marriage  of  a  woman,  the  donee  of  the 
power,  is  good  ;  and  though  it  cannot  be  specifically  enforced,  yet, 
if  it  is  broken,  damages  to  the  like  amount  can  be  recovered  from 
her  executors  ;  and  the  appointed  fund  is  assets  for  the  purpose. 
{Re  Farhn,  Bill  v.  Schwarz,  1892,  3  Ch.  510.) 
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5.  Every  woman  married  before  the  commence-     m.  w.  p. 
ment  of  this  Act  shall  be  entitled  to  have  and  to     ^sect.^6.^* 

hold  and  to  dispose  of  in  manner  aforesaid  as  her  p^^"^;^ 

separate  property  all  real  and   personal  property,  acquired  after 
her  title  to  which,  whether  vested   or  contingent,  **>«Actbya 

,  .  '  .  ,  '     1  "woman  mar- 

and  whether  m  possession,  reversion,  or  remainder,  ried  before  the 
shall  accrue  after  the  commencement  of  this  Act,  il^w!!!i'®^^ 

.  T  ,         '^y  ner  as  a 

including  any  wages,  earnings,  money,  and  property,  feme  sole, 
so  gained  or  acquired  by  her  as  aforesaid. 

This  section  defines  the  property  which,  as  regards  women 
married  before  the  Act,  is  thereby  made  their  separate  property. 
For  the  definition  of  their  rights  over  such  property,  and  the  cases 
relating  to  that  subject,  see  sect.  1,  and  notes  thereon,  ante. 

Property  which  had  accrued  in  title  before  the  Act  is  not 
brought  within  the  section,  and  made  separate  property,  by 
accruing  in  ])ossession  subsequently  to  the  Act.  (Re  Adames^ 
Trusts,  83  W.  R.  SU  ;  Re  Tucker,  Emanuel  v.  Parfitt,  33  W.  R. 
932 ;  Re  Hohson,  Webster  v.  Rickards,  W.  N.  1885,  p.  218  ;  34 
W.  R.  195  ;  Re  Tench's  Trusts,  15  L.  R.  Ir.  406  ;  Reid  v.  R, 
31  Ch.  D.  402  ;  which  cases  have  overruled  Baynton  v.  Collins, 
27  Ch.  D.  604  ;  Re  Thompson  &  Curzon,  29  Ch.  D.  177,  and  Re 
Hughes'  Trusts,  AV.  N.  1885,  p.  62.)  See  also  Re  Dixon,  D.  v. 
Smith,  35  Ch.  D.  4,  at  p.  5. 

A  woman,  who  was  an  executrix  and  residuary  legatee,  married 
in  1880.  She  had  discharged  all  the  duties  of  the  executorship. 
In  1883  she  brought  an  action  for  a  debt  which  had  fallen  due 
to  her  testator's  estate  in  1879.  It  was  held  that  her  beneficial 
title  to  the  residue  accrued  before  the  Act.      {Edwards  v.  E, 

1  Cab.  &  Ell.  229.)      The  question  seems  hardly  to  admit  of 
argument. 

Upon  tenancy  by  entireties,  see  Thm-nley  v.  Thomley,  1893,. 

2  Ch.  229,  cited  under  s.  2,  p.  427,  ayite. 

In  Re  Beauprd's  Trusts,  21  L.  R.  Ir.  397,  it  was  held,  by  an 
immense  array  of  judicial  authority  in  Ireland,  that  an  interest 
limited  by  a  marriage  settlement,  in  default  of  issue  of  a  specified 
person,  to  a  class  defined  as  the  next  of  kin  of  that  person,  was 
such  an  interest  in  the  next  of  kin,  during  such  person's  lifetime, 
as  would  be  a  contingent  interest,  the  title  to  which  accrued  at 
the  date  of  the  settlement,  and  not  at  the  date  at  which  the  class 
was  ascertained.  In  Re  Parsons,  Stochley  v.  Parsons,  45  Ch.  D. 
51,  Kay,  J.,  differed  from  Re  Beaupre's  Trusts.  But  he  seems  to 
have  thought  that  an  interest  limited  to  a  class  of  next  of  kin  in 
default  of  issue  of  a  specified  person,  stands  exactly  in  the  same 
position  as  the  spes  stttcessionis  of  a  person  who  is  one  of  the 
possible  next  of  kin  of  a  living  person,  and  who  expects  to  take, 
if  at  all,  under  the  statutes  of  distribution  and  not  under  any 
limitation.  This  proposition  is  in  its  nature  highly  disputable  ; 
and  it  seems  to  be  only  faintly  supported  by  the  English  authorities, 
cited  by  the  learned  judge. 
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M.  W.  P.  Damages  recovered  for  injuries  to  a  wife  married  after  the  Act, 

Aet,  1882,      in  a  joint  action  by  husband  and  wife,  are  the  wife's  separate 
*^^-^'       property  under  this  section.     (Beaslei/  v.  Ronetj,  1891,  1  Q.  B. 
509.) 

As  to  the  eflfect  of  settlements  upon  tin's  section,  see  s.  19,  and 
note  thereon,  p.  442,  post. 


Beet  6. 

As  to  stock, 
kc,  to  which 
a  married 
woman  is 
•entitled. 


6.  AH  deposits  in  any  post  office  or  other  savings 
bank,  or  in  any  other  bank,  all  annuities  granted 
by  the  Commissioners  for  the  Reduction  of  the 
National  Debt  or  by  any  other  person,  and  all 
sums  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the 
books  of  the  Governor  and  Company  of  the  Bank 
of  England,  or  of  any  other  bank,  which  at  the 
commencement  of  this  Act  are  standing  in  the 
sole  name  of  a  married  woman,  and  all  shares, 
stock,  debentures,  debenture  stock,  or  other  in- 
terests of  or  in  any  corporation,  company,  or 
public  body,  municipal,  commercial,  or  otherwise, 
or  of  or  in  any  industrial,  provident,  friendly, 
benefit,  building,  or  loan  society,  which  at  the 
commencement  of  this  Act  are  standing  in  her 
name,  shajl  be  deemed,  unless  and  until  the 
contrary  be  shown,  to  be  the  separate  property  of 
such  married  woman ;  and  the  fact  that  any  such 
deposit,  annuity,  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  or  of  any  other  bank, 
share,  stock,  debenture,  debenture  stock,  or  other 
interest  as  aforesaid,  is  standing  in  the  sole  name  of 
a  married  woman,  shall  be  sufficient  prima  facie 
evidence  that  she  is  beneficially  entitled  thereto  for 
her  separate  use,  so  as  to  authorize  and  empower 
her  to  receive  or  transfer  the  same,  and  to  receive 
the  dividends,  interest,  and  profits  thereof,  without 
the  concurrence  of  her  husband,  and  to  indemnify 
the  Postmaster-General,  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  the  Governor  and 
Company  of  the  Bank  of  England,  the  Governor 
and  Company  of  the  Bank  of  Ireland,  and  all  direc- 
tors,  managers,  and  trustees  of  every  such  bank, 
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corporation,  company,  public  body,   or   society  as     «•  w.  p. 
aforesaid,  in  respect  thereof.  '^sect.^e.^' 


Compare  the  Act  of  1870,  ss.  2,  3,  4,  and  5. 

As  to  property  of  these  descriptions  held  by  a  married  woman 
as  executrix  or  trustee,  see  s.  18,  p.  4-41,  post.  The  Act  of  1870 
did  not  provide  for  such  cases.  (See  Howard  v.  Bh  of  England^ 
L.  R.  19  Eq.  295  ;  and  note  on  s.  S,posL) 

7.  All  sums  forming  part  of  the  public  stocks  or      sect.  7. 
funds,  or  of  any  other  stocks  or  funds  transferable  As  to  stock, 
in  the  books  of  the  Bank  of  England  or  of  any  other  J^nrfei^, 
bank,  and  all  such  deposits  and  annuities  respectively  ^c-  ^  a  ^ar- 
as  are  mentioned  in  the  last  preceding  section,  and  ^*    ^^man. 
all  shares,  stock,  debentures,  debenture  stock,  and 

other  interests  of  or  in  any  such  corporation,  com- 
pany, public  body,  or  society  as  aforesaid,  which 
after  the  commencement  of  this  Act  shall  be  allotted 
to  or  placed,  registered,  or  transferred  in  or  into  or 
made  to  stand  in  the  sole  name  of  any  married 
woman  shall  be  deemed,  unless  and  until  the  con- 
trary be  shown,  to  be  her  separate  property,  in 
respect  of  which  so  far  as  any  liability  may  be 
incident  thereto  her  separate  estate  shall  alone  be 
liable,  whether  the  same  shall  be  so  expressed  in 
the  document  whereby  her  title  to  the  same  is  created 
or  certified,  or  in  the  books  or  register  wherein  her 
title  is  entered  or  recorded,  or  not. 

Provided  always,  that  nothing  in  this  Act  shall 
require  or  authorize  any  corporation  or  joint  stock 
company  to  admit  any  married  woman  to  be  a 
holder  of  any  shares  or  stock  therein  to  which  any 
liability  may  be  incident,  contrary  to  the  provisions 
of  any  Act  of  Parliament,  charter,  bye-law,  articles 
of  association,  or  deed  of  settlement  regulating  such 
corporation  or  company. 

Compare  the  Act  of  1870,  ss.  2,  3,  4,  and  5. 
Under  the  Act  o^  1870,  a  married  woman  could  not  be  the  legal 
•owner  of  shares,  &c.,  to  which  any  liability  was  attached. 

Sect.  8. 

8.  AH  the  provisions  hereinbefore  contained  as  inyestments 
to  deposits  in  any  post  office  or  other  savings  bank,  ^f  j^^/ed*"^ 
•or  in   any  other  bank,  annuities  granted   by  the  woman  and 
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M.  W.  P. 

Act,  1*882, 

Sect.  8. 


8eot.9. 

As  to  stock, 
&c.  standing 
in  the  joint 
names  of  a 
married 
woman  and 
others. 


Commissioners  for  the  Eeduction  of  the  National 
Debt  or  by  any  other  person,  sums  forming  part  of 
the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  in  the  books  of  the  Bank  of  Eng- 
land or  of  any  other  bank,  shares,  stock,  debentures, 
debenture  stock,  or  other  interests  of  or  in  any  such 
corporation,  company,  public  body,  or  society  as 
aforesaid  respectively,  which  at  the  commencement 
of  this  Act  shall  be  standing  in  the  sole  name  of  a 
married  woman,  or  which,  after  that  time,  shall  be 
allotted  to,  or  placed,  registered,  or  transferred  to 
or  into,  or  made  to  stand  in,  the  sole  name  of  a 
married  woman,  shall  respectively  extend  and  apply, 
so  far  as  relates  to  the  estate,  right,  title,  or  interest 
of  the  married  woman,  to  any  of  the  particulars 
aforesaid  which,  at  the  commencement  of  this  Act, 
or  at  any  time  afterwards,  shall  be  standing  in,  or 
shall  be  allotted  to,  placed,  registered,  or  transferred 
to  or  into,  or  made  to  stand  in,  the  name  of  any 
married  woman  jointly  with  any  persons  or  person 
other  than^her  husband. 

See  the  next  following?  section. 

Under  the  Act  of  1870,  a  married  woman,  registered  as  owner 
of  stock  jointly  witli  other  persons,  could  not  transfer  without 
the  concurrence  of  her  husband.  {Howard  v.  Bk.  of  England^ 
L.  R.  19  Eq.  21)5.)  The  reason  was  that  the  bank  could  not 
be  compelled  to  inquire  whether  she  was  interested  beneficially 
or  not. 

9.  It  shall  not  be  necessary  for  the  husband  of 
any  married  woman,  in  respect  of  her  interest,  to 
join  in  the  transfer  of  any  such  annuity  or  deposit 
as  aforesaid,  or  any  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  as  aforesaid,  or  any  share,  stock,  deben- 
ture, debenture  stock,  or  other  benefit,  right,  claim, 
or  other  interest  of  or  in  any  such  corporation,  com- 
pany, public  body,  or  society  as  aforesaid,  which  is 
now  or  shall  at  any  time  hereafter  be  standing  in 
the  sole  name  of  any  married  woman,  or  in  the  joint 
names  of  such  married  woman  and  any  other  person 
or  persons  not  being  her  husband. 

See  note  on  the  last  preceding  section. 
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10.  If  any  investment  in  any  such  deposit  or     m.  w.  p. 
annuity  as  aforesaid,  or  in  any  of  the  public  stocks     ^ct!ia' 
or  funds,  or  in  any  other  stocks  or  funds  transferable  p^^^^j^^^ — 
as  aforesaid,  or  in  any  share,  stock,  debenture,  or  investments 
debenture   stock  of  any  corporation,  company,  or  7f  hl,^^d! 
public  body,  municipal,  commercial,  or  otherwise, 
or  in  any  share,  debenture,  benefit,  right,  or  claim 
whatsoever  in,  to,  or  upon  the  funds  of  any  indus- 
trial, provident,  friendly,  benefit,  building,  or  loan 
society,  shall  have  been  made  by  a  married  woman 
by  means  of  moneys  of  her  husband,  without  his 
consent,  the  Court  may,  upon  an  application  under 
section  seventeen  of  this  Act,  order  such  investment, 
and  the  dividends  thereof,  or  any  part  thereof,  to  be 
transferred  and  paid  respectively  to  the  husband ; 
and  nothing  in  this  Act  contained  shall  give  validity 
as  against  creditors  of  the  husband  to  a&y  gift,  by  a 
husband  to  his  wife,  of  any  property,  which,  after 
such  gift,  shall  continue  to  be  in  the  order  and  dis- 
position or  reputed  ownership  of  the  husband,  or  to 
any  deposit  or  other  investment  of  moneys  of  the 
husband  made  by  or  in  the  name  of  his  wife  in  fraud 
of  his  creditors;  but  any  moneys  so  deposited  or 
invested  may  be  followed   as  if  this  Act  had  not 
passed. 

11.  A  married  woman   may  by  virtue   of  the      sect.ii. 
power  of  making  contracts  hereinbefore  contained  ^^^'^^J^J' 
effect  a  policy  upon  her  own  life  or  the  life  of  her  poUcy  of 
husband  for  her  separate  use ;  and  the  same  and  ^^^^^ 
all  benefit  thereof  shall  enure  accordingly.  of  estate  of 

A  policy  of  assurance  effected  by  any  man  on  his  ^^®  insured. 
own  life,  and  expressed  to  be  for  the  benefit  of  his 
wife,  or  of  his  children,  or  of  his  wife  and  children, 
or  any  of  them,  or  by  any  woman  on  her  own  life, 
and  expressed  to  be  for  the  benefit  of  her  husband, 
or  of  her  children,  or  of  her  husband  and  children, 
or  any  of  them,  shall  create  a  trust  in  favour  of  the 
objects  therein  named,  and  the  moneys  payable 
under  any  such  policy  shall  not,  so  long  as  any  object 
of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  or  be  subject  to  his  or  her 
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M,  w.  P.  debts  :  Provided,  that  if  it  shall  be  proved  that  the 
^*ct  il!'  policy  was  effected  and  the  premiums  paid  with 
intent  to  defraud  the  creditors  of  the  insured,  they 
shall  be  entitled  to  receive,  out  of  the  moneys  pay- 
able under  the  policy,  a  sum  equal  to  the  premiums 
so  paid.  The  insured  may  by  the  policy,  or  by  any 
memorandum  under  his  or  her  hand,  appoint  a 
trustee  or  trustees  of  the  moneys  payable  under  the 
policy,  and  from  time  to  time  appoint  a  new  trustee 
or  new  trustees  thereof,  and  may  make  provision  for 
the  appointment  of  a  new  trustee  or  new  trustees 
thereof,  and  for  the  investment  of  the  moneys 
payable  under  any  such  policy.  In  default  of  any 
such  appointment  of  a  trustee,  such  policy,  imme- 
diately on  its  being  effected,  shall  vest  in  the  insured 
and  his  or  her  legal  personal  representatives,  in 
trust  for  the  purposes  aforesaid.  If,  at  the  time 
of  the  death  of  the  insured,  or  at  any  time  after- 
wards, there  shall  be  no  trustee,  or  it  shall  be 
expedient  to  appoint  a  new  trustee  or  new  trustees, 
a  trustee  or  trustees  or  a  new  trustee  or  new  trustees 
may  be  appointed  by  any  court  having  jurisdiction 
13  &  14  Vict,  under  the  provisions  of  the  Trustee  Act,  1850,  or 
the  Acts  amending  and  extending  the  same.  The 
receipt  of  a  trustee  or  trustees  duly  appointed,  or, 
in  default  of  any  such  appointment,  or  in  default 
of  notice  to  the  insurance  office,  the  receipt  of  the 
legal  personal  representative  of  the  insured  shall  be 
a  discharge  to  the  office  for  the  sum  secured  by  the 
policy,  or  for  the  value  thereof,  in  whole  or  in  part. 

Compare  the  Act  of  1870,  8.  10.  But  a  policy  effected  under 
that  section  by  a  husband  who  dies  after  the  commencement  of 
the  Act  of  1882,  does  not,  in  default  of  a  trustee,  vest  in  his 
personal  representatives  under  the  present  section,  but  a  trustee 
must  be  appointed  under  the  former  Act.  (Re  TurnbuU^  T.  v.  T., 
1897,  2  Ch.  415.) 

A  petition  presented  since  the  commencement  of  the  present 
Act  by  a  widow,  for  the  appointment  of  trustees  of  the  proceeds 
of  a  policy  effected  by  her  husband  on  his  own  life  under  the 
corresponding  provisions  of  the  Act  of  1870,  s.  10,  for  the  benefit 
of  his  wife  and  children,  should  be  entitled  in  the  Matter  of  the 
Act  of  1870,  as  that  Act  is  not  repealed  by  the  present  Act.  (Re 
TurnhulU  nbi  sup,  ;  Be  Kut/per's  Policy  Trusts,  1899,  1  Ch.  38, 
not  following  Re  Souiar's  Polmj,  '2Q  Ch.  D.  236.) 
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In  Re  Mellor's  Policy,  6  Ch.  D.  127,  it  was  held  by  Malins,  m.  W.  P. 
V.-C,  that  the  proceeds  of  a  policy  effected  as  above  mentioned  Act,  1882, 
under  the  Act  of  1870,  which  contained  no  declaration  of  trust,  ^^^^-  ^^- 
but  was  only  stated  to  be  for  the  benefit  of  the  wife  and  children, 
ought  to  be  settled  upon  the  usual  trusts  of  a  settlement ;  that  is, 
upon  the  widow  for  life,  with  remainder  to  the  children  on  attain- 
ing twenty-one  or  (if  daughters)  on  marriage  under  that  age  ;  but 
subsequently,  S.  C.  7  Ch.  D.  200,  he  permitted  the  fund  to  be 
distributed  as  in  case  of  an  intestacy,  upon  the  ground  that  the 
family  were  in  very  poor  circumstances.  In  Ee  Adam's  Policy, 
23  Ch.  D.  525,  where  the  wife  had  died  in  the  lifetime  of  the 
husband,  Chitty,  J.,  without  actually  deciding  whether  the  wife, 
if  liviug,  would  have  taken  for  life,  or  as  a  joint  tenant  with  the 
children,  held  that  the  children  took  as  joint  tenants ;  but  he 
intimated  a  leaning  towards  the  former  opinion.  It  was  subse- 
quently held  by  North,  J.,  that  the  proceeds  of  a  policy  taken  out 
as  above  mentioned  under  the  Act  of  1870  go  to  the  widow  and 
<5hildren  as  joint  tenants.  {Re  Seyton,  S.  v.  Satierthicaite,  34- 
Ch.  D.  511.)  This  decision  was  subsequently  followed  by 
Chitty,  J.,  in  Re  Davie^  Policy,  1892,  1  Ch.  90. 

On  an  application  to  appoint  trustees,  the  Court  has  no  juris- 
diction to  adjudicate  on  the  rights  of  the  widow  and  children 
inter  se.  (Re .Bavies'  Policy,  supra;  Re  Oraham's  Policy,  29 
L.  R.  Ir.  498.  In  Re  AdarrCs  Policy,  supra,  a  declaration  of  the 
Court's  opinion  was  made  by  Chitty,  J. ;  but  subsequently,  in 
Re  Davies'  Policy,  supra,  the  same  judge  appears  to  have  recognized 
the  want  of  jurisdiction.) 

The  present  Act  for  the  first  time  provides  that  the  person 
insured  may,  by  the  policy,  or  by  a  separate  memorandum,  appoint 
•  trustees  of  the  policy  moneys.  In  the  policy  itself,  it  is  clear, 
from  the  language  of  the  section,  that  special  trusts  might  be 
declared ;  and  probably  the  same  thing  might  be  done  by  a 
separate  memorandum  appointing  trustees. 

At  the  request  of  the  wife  and  children,  a  policy  may  be 
exchanged  fer  another  policy  of  smaller  amount,  but  fully  paid 
up.     (Schulfze  V.  S.,  56  L.  J.  Ch.  356.) 

If  the  husband  is  murdered  by  the  wife,  and  she  is  attainted 
of  the  felony,  the  executors  of  the  husband  can  maintain  an 
action  to  recover  the  policy  moneys  ;  and  the  statutory  trust  in 
favour  of  the  wife  is  incapable  of  being  executed ;  and  if  there 
are  no  children  of  the  marriage,  the  policy  moneys  form  part  of 
the  husband's  estate.  (Cleaver  v.  Jftitual,  &c.  Life  Association, 
1892,  1  Q.  B.  147.) 

12.  Every  woman,  whether  married   before  or      sect.  12. 

after  this  Act,  shall  have  in  her  own  name  against  Bemediesof 

all  persons  whomsoever,  including  her  husband,  the  woman^or 

same  civil  remedies,  and  also  (subject,  as  regards  protection 

her  husband,  to  the  proviso  hereinafter  contained)  tuei^'^tl^ 

the  same  remedies  and  redress  by  way  of  criminal  property. 
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^  ^8M  proceedings,  for  the  protection  and  security  of  her 
^wt!i2.*  own  separate  property,  as  if  such  property  belonged 
to  her  as  a  feme  sole,  but,  except  as  aforesaid,  no 
husband  or  wife  shall  be  entitled  to  sue  the  other 
for  a  tort.  In  any  indictment  or  other  proceeding 
under  this  section  it  shall  be  sufficient  to  allege  such 
property  to  be  her  property  ;  and  in  any  proceeding 
under  this  section  a  husband  or  wife  shall  be  com- 
petent to  give  evidence  against  each  other,  any 
statute  or  rule  of  law  to  the  contrary  notwithstand- 
ing :  Provided  always,  that  no  criminal  proceeding 
shall  be  taken  by  any  wife  against  her  husband  by 
virtue  of  this  Act  while  they  are  living  together,  as 
to  or  concerning  any  property  claimed  by  her,  nor 
while  they  are  living  apart,  as  to  or  concerning  any 
act  done  by  the  husband  while  they  were  lixing 
together,  concerning  property  claimed  by  the  wife, 
unless  such  property  shall  have  been  vnrongfuUy 
taken  by  the  husband  when  leaving  or  deserting,  or 
about  to  leave  or  desert,  his  wife. 

This  section  does  not  enable  a  wife  to  commence  criminal 
proceedings  for  defamatory  libel  against  her  husband,  (i^.  v. 
Lord  Mayor  of  London,  IG  Q.  B.  D.  772.) 

When  an  injunction  is  granted  upon  the  application  of  a 
married  woman,  her  sole  undertaking  as  to  consequent  damages 
is  sufficient.  {Re  Prijnne,  W.  N.  1885,  p.  144  ;  53  L.  T.  455  ; 
Pike  V.  Cave,  W.  N.  1893,  p.  91  ;  62  L.  J.  Ch.  937.)  Where 
such  an  undertaking  has  been  given,  a  husband  (defendant)  i& 
not  debarred  from  enforcing  it  against  his  wife  (plahitifl)  by  the 
language  of  this  section  relating  to  torts.  {Hunt  v.  H,,  W.  N. 
1884,  p.  243  ;  64  L.  J.  Ch.  289.) 

As  a  husband  is  not  liable  to  criminal  proceedings  for  taking 
his  wife's  money  while  they  are  living  together,  a  mere  allegation 
that  he  has  robbed  his  wife  will  not,  if  they  are  in  fact  living 
together,  support  an  action  of  slander.  {Lemofi  v.  Simmons,  57 
L.  J.  Q.  B.  200.)  A  communication  by  a  husband  to  his  wife 
cannot  amount  to  the  publication  of  a  libel.  {Wennhak  v. 
Morgan,  20  Q.  B.  D.  035.) 

By  s.  4  of  the  Criminal  Evidence  Act,  1898  (61  &  62  Vict, 
c.  36),  the  wife  or  husband  of  a  person  charged  with  an  offence 
under  this  section  may  be  called  as  a  witness  either  for  the 
prosecution  or  defence,  and  without  the  consent  of  the  person 
charged. 

As  an  oflence  under  this  section  is  not  a  felony,  the  receiver  of 
the  stolen  property  cannot  be  convicted  of  felony  under  the 
Larceny  Act,  1861.     {Reg,  v.  Streeter,  1900,  2  Q.  B.  601.) 
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13.  A  woman  after  her  marriage  shall  continue  m.  w.  p. 
to  be  liable  in  respect  and  to  the  extent  of  her  ^ect!w!* 
separate  property,  for  all  debts  contracted,  and  ^ife^aante- 
all  contracts  entered  into  or  wrongs  committed  by  nuptial  debts 
her  before  her  marriage,  including  any  sums  for  ^^  liabilities, 
which  she  may  be  liable  as  a  contributory,  either 
before  or  after  she  has  been  placed  on  the  list  of 
contributories,  under  and  by  virtue  of  the  Acts 
relating  to  joint  stock  companies ;  and  she  may 
be  sued  for  any  such  debt  and  for  any  liability 
in  damages  or  otherwise  under  any  such  contract, 
or  in  respect  of  any  such  wrong ;  and  all  sums 
recovered  against  her  in  respect  thereof,  or  for  any 
costs  relating  thereto,  shall  be  payable  out  of  her 
separate  property ;  and,  as  between  her  and  her 
husband,  unless  there  be  any  contract  between  them 
to  the  contrary,  her  separate  property  shall  be 
deemed  to  be  primarily  liable  for  all  such  debts, 
contracts,  or  wrongs,  and  for  all  damages  or  costs 
recovered  in  respect  thereof :  Provided  always,  that 
nothing  in  this  Act  shall  operate  to  increase  or 
diminish  the  liability  of  any  woman  married  before 
the  commencement  of  this  Act  for  any  such  debt, 
contract,  or  wrong,  as  aforesaid,  except  as  to  any 
separate  property  to  which  she  may  become  entitled 
by  virtue  of  this  Act,  and  to  which  she  would  not 
have  been  entitled  for  her  separate  use  under  the 
Acts  hereby  repealed  or  otherwise,  if  this  Act  had 
not  passed. 

Compare  the  Act  of  3870,  8.  12,  so  far  as  it  is  not  repealed  by 
the  Act  of  1874,  8.  1. 

In  an  action  against  husband  and  wife  jointly  to  recover  a  debt 
of  the  wife  contracted  before  marriage,  which  had  taken  place  after 
the  Acts  of  1870  and  1874,  but  before  the  present  Act,  it  was  held 
that  judgment  might  be  entered  against  the  wife  under  R.  S.  C. 
1883,  Ord.  XIV.  r.  1,  making  the  debt  and  costs  payable  out  of 
her  separate  property,  with  a  restriction  as  regards  execution 
similar  to  that  settled  by  the  Court  in  Scoti  v.  Morley,  20  Q.  B.  D. 
120,  at  p.  132  ;  as  to  which,  see  note  on  s.  1,  sub-s.  (2),  at  p.  421, 
ante.     {Dmvne  v.  Fletcher,  21  Q.  B.  D.  11.) 

Debts  incurred  during  a  first  marriage  are,  for  the  purposes 
of  this  section,  debts  incurred  before  marriage,  if  she  is  sued 
during  the  coverture  of  a  second  marriage,  (Jay  v.  Bohinsoriy 
25  Q.  B.  D.  467.) 
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Act,  1882, 

Sect.  18. 


Sect.  14. 

Husband  to 
bo  liable  for 
his  wife's 
debts  con- 
tracted before 
marriage  to  a 
certain 
extent. 


If  judgment  is  recovered  against  b.  feme  sole,  entitled  to  an 
annuity  subject  to  restraint  on  anticipation,  and  a  receiver  is 
appointed,  and  she  subsequently  marries,  whereby  the  restraint 
comes  into  operation,  this  will  not  affect  the  receiver's  right  *to 
receive  the  annuity.  {Kirk  v.  Murphy^  30  L.  R.  Ir.  508.)  But 
see  Molony  v.  Harneyy  1895,  2  Ir.  R.  169. 

14.  A  husband  shall  be  liable  for  the  debts  of 
his  wife  contracted,  and  for  all  contracts  entered 
into  and  wrongs  committed  by  her,  before  marriage, 
including  any  liabilities  to  which  she  may  be  so 
subject  under  the  Acts  relating  to  joint  stock  com- 
panies as  aforesaid,  to  the  extent  of  all  pi;operty 
whatsoever  belonging  to  his  wife  which  he  shall 
have  acquired  or  become  entitled  to  from  or  through 
his  wife,  after  deducting  therefrom  any  payments 
made  by  him,  and  any  sums  for  which  judgments 
may  have  been  bonS,  fide  recovered  against  him 
in  any  proceeding  at  law,  in  respect  of  any  such 
debts,  contracts,  or  wrongs  for  or  in  respect  of  which 
his  wife  was  liable  before  her  marriage  as  aforesaid ; 
but  he  shall  not  be  liable  for  the  same  any  further 
or  otherwise ;  and  any  court  in  which  a  husband 
shall  be  sued  for  any  such  debt  shall  have  power 
to  direct  any  inquiry  or  proceedings  which  it  may 
think  proper  for  the  purpose  of  ascertaining  the 
nature,  amount,  or  value  of  such  property:  Pro- 
vided always,  that  nothing  in  this  Act  contained 
shall  operate  to  increase  or  diminish  the  liabihty 
of  any  husband  married  before  the  commencement 
of  this  Act  for  or  in  respect  of  any  such  debt  or 
other  liability  of  his  wife  as  aforesaid. 

Compare  the  Act  of  1874,  sects.  2  and  5. 

This  section  seems  not  to  apply  to  the  husbands  of  women 
man-ied  between  the  commencement  of  the  Act  of  1870  and  the 
commencement  of  the  Act  of  1874,  that  is.  from  9th  August,  1870, 
to  30th  July,  1874. 

See,  as  to  a  husband's  liability  after  his  wife's  death,  Jkll  v. 
Siocker,  10  Q.  B.  D.  129,  cited  in  the  note  to  the  next  following 
section. 

A  husband,  executor  of  his  wife's  will  made  under  a  testa- 
mentary power,  may  retain  out  of  her  estate  her  funeral  expenses, 
although  the  estate  is  insolvent.  {Be  M^Myn,  Lightbotmi  v. 
M'MyUy  33  Ch.  1).  675.) 

An  unsatisfied  judgment  against  the  wife  is  no  defence  in  an 


Digitized  by 


Google 


THE   MARRIED    WOMEX*S    PROPERTY   ACT,    1882.  439 

action  against  the  husband.  {Beck  v.  Pierce,  23  Q.  B.  D.  816.)  M,  W.  P. 
The  Limitation  Act,  1623,  is  a  good  defence  against  claims  Act.  1882, 
arising  more  than  six  years  before  the  commencement  of  the  ^^^'  ^^ 
action.    (Ibid,) 

If  a  husband  promises  to  creditors  of  his  wife  that  he  will  see 
them  paid,  and  thereby  gets  time  given,  he  is  primarily  liable,  and 
not  only  as  guarantor.     {Quinn  v.  Moloney^  28  L.  R.  Ir.  12.) 

15.  A  husband  and  wife  may  be  jointly  sued  in      sect.  i5. 
respect  of  any  such  debt  or  other  liabiUty  (whether  Saite  for  ante- 
by  contract  or  for  any  wrong)  contracted  or  incurred  Ij^biuties. 
by  the  wife  before  marriage  as  aforesaid,  if  the 
plaintiff  in  the   action  shall  seek  to  establish  his 

claim,  either  wholly  or  in  part,  against  both  of 
them ;  and  if  in  any  such  action,  or  in  any  action 
brought  in  respect  of  any  such  debt  or  liability 
against  the  husband  alone,  it  is  not  found  that 
the  husband  is  liable  in  respect  of  any  property 
of  the  wife  so  acquired  by  him  or  to  which  he  shall 
have  become  so  entitled  as  aforesaid,  he  shall  have 
judgment  for  his  costs  of  defence,  whatever  may 
be  the  result  of  the  action  against  the  wife  if  jointly 
sued  with  him;  and  in  any  such  action  against 
husband  and  wife  jointly,  if  it  appears  that  the 
husband  is  liable  for  the  debt  or  damages  recovered, 
or  any  part  thereof,  the  judgment  to  the  extent 
of  the  amount  for  which  the  husband  is  liable  shall 
be  a  joint  judgment  against  the  husband  personally 
and  against  the  wife  as  to  her  separate  property ; 
and  as  to  the  residue,  if  any,  of  such  debt  and 
damages,  the  judgment  shall  be  a  separate  judgment 
against  the  wife  as  to  her  separate  property  only. 

Compare  the  Act  of  1874,  sects.  1,  3,  and  4. 

Under  the  Acts  of  1870  and  1874,  a  husband  was  not  liable, 
after  his  wife's  death,  for  her  debts  contracted  before  marriage, 
whether  he  had  acquired  property  through  her  or  not.  {Bell  v. 
Stocker,  10  Q.  B.  D.  129.) 

See  Beck  v.  Pierce,  23  Q.  B.  D.  316,  cited  in  note  on 
8.  14,  ante, 

16.  A  wife  doing  any  act  with  respect  to  any      8ect.i6. 
property   of  her   husband,   which,  if  done  by  the  Act  of  wife 


liable  to' 


husband  with  respect  to  property  of  the  wife,  would  criminal 
make  the  husband  liable  to  criminal  proceedings  by  ceedings. 


pro- 
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M.  w.  P.     the  wife  under  this  Act,  shall  in  like  manner  be 
Sect.  16/     liable  to  criminal  proceedings  by  her  husband. 


This  section  did  not  enable  a  husband  to  give  evidence  in 
criminal  proceedings  against  his  wife.  {B/'g-  v.  Britlleton^  12 
Q.  B.  D.  266.)  But  now,  by  the  M.  W.  P.  Act,  1884,  s.  1,  p.  448, 
posty  both  husband  and  wife  are  competent  witnesses,  and,  except 
when  defendant,  compellable  to  give  evidence.  And  by  s.  4  of 
the  Criminal  Evidence  Act,  1898  (61  &  iVl  Vict.  c.  36),  the  wife 
or  husband  of  a  person  charged  with  an  offence  under  this  section 
may  be  called  as  a  witness  either  for  the  prosecution  or  defence, 
and  without  the  consent  of  the  person  charged. 

As  the  stealing  by  a  wife  of  her  husband's  property  is  not  made 
a  felony,  the  receiver  cannot  be  convicted  under  the  Larceny  Act, 
1861,  s.  91.     {Reg.  v.  Sireeler,  1900,  2  Q.  B.  601.) 


Sect.  17.  17.  Ill  Q-iiy  question  between  husband  and  wife 

Questions        as  to  the  title  to  or  possession  of  property,  either 

b^lTand  wife  V^^^l^   ^^  ^^1   ^uch   bank,   corporation,    company, 

as  to  property   pubHc  body,  or  society  as  aforesaid  in  whose  books 

^a^^^mwy    any  stocks,  funds,   or  shares   of  either  party  are 

way.  standing,  may  apply  by  summons  or  otherwise  in 

a  summary  way  to  any  judge  of  the  High  Court  of 

Justice  in  England  or  in  Ireland,  according  as  such 

property  is  in  England  or  Ireland,  or  (at  the  option 

of  the  applicant  irrespectively  of  the  value  of  the 

property  in  dispute)  in  England  to  the  judge  of  the 

county  court  of  the  district,  or  in  Ireland  to  the 

chairman  of  the  civil  bill  court  of  the  di\dsion  in 

which  either  party  resides,   and  the  judge  of  the 

High  Court  of  Justice  or  of  the  county  court,  or 

the   chairman  of  the  civil  bill  court  (as  the   case 

may  be)  may  make  such  order  with  respect  to  the 

property  in   dispute,   and   as  to  the  costs  of  and 

consequent  on  the  application  as  he  thinks  fit,  or 

may  direct  such  application  to  stand  over  from  time 

to  time,  and  any  inquiry  touching  the  matters  in 

question  to  be  made  in  such  manner  as  he  shall 

think  fit :  Provided  always,  that  any  order  of  a  judge 

of  the  High  Court  of  Justice  to  be  made  under  the 

provisions  of  this  section  shall  be  subject  to  appeal 

in  the  same  way  as  an  order  made  by  the  same 

judge  in  a  suit  pending  or  on  an  equitable  plaint 

in  the   said  court  would  be ;  and  any  order  of  a 
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county  or  civil  bill  court  under  the  provisions  of  this     m.  w.  p. 
section  shall  be  subject  to  appeal  in  the  same  way     ^sect  l7^ 

as  any  other  order  made  by  the  same  court  would   

be,  and  all  proceedings  in  a  county  court  or  civil 
bill  court  under  this  section  in  which,  by  reason 
of  the  value  of  the  property  in  dispute,  such  court 
would  not  have  had  jurisdiction  if  this  Act  or  the 
Married  Women's  Property  Act,  1870,  had  not 
passed,  may,  at  the  option  of  the  defendant  or 
respondent  to  such  proceedings,  be  removed  as  of 
right  into  the  High  Court  of  Justice  in  England 
or  Ireland  (as  the  case  may  be),  by  writ  of  certiorari 
or  otherwise  as  may  be  prescribed  by  any  rule  of 
such  High  Court ;  but  any  order  made  or  act  done 
in  the  course  of  such  proceedings  prior  to  such 
removal  shall  be  valid,  unless  order  shall  be  made 
to  the  contrary  by  such  High  Court :  Provided  also, 
that  the  judge  of  the  High  Court  of  Justice  or  of 
the  county  court,  or  the  chairman  of  the  civil  bill 
court,  if  either  party  so  require,  may  hear  any  such 
apphcation  in  his  private  room :  Provided  also,  that 
any  such  bank,  corporation,  company,  public  body, 
or  society  as  aforesaid,  shall,  in  the  matter  of  any 
such  application  for  the  purposes  of  costs  or 
otherwise,  be  treated  as  a  stakeholder  only. 

Compare  the  Act  of  1870,  s.  9. 

Under  this  section  a  wife  who  has  been  judicially  separated  from 
her  husband  is  entitled  to  an  inquiiy  whether  chattels  retained  by 
him  are  her  separate  property.     {Phillips  v.  P.,  13  P.  D.  220.) 

The  registrar  has  no  jurisdiction  to  make  an  order  directing  the 
chattels  to  be  delivered  to  the  wife.    {Wood  v.  IF.,  14  P.  D.  157.) 

The  Act  has  not  made  a  gift  of  paraphernalia  impossible  ;  and 
the  question  is  one  of  evidence.     {Tasker  v.  T.,  1895,  P.  1.) 

Under  this  section  the  Court  has  declared  a  married  woman  to 
be  entitled  to  a  public-house  as  her  separate  property,  and  has 
restrained  her  husband  from  interfering  with  the  business  carried 
on  by  her  there,  though  it  refused  to  make  any  order  preventing 
him  from  entering  the  house.  {Gaynor  v.  Gaijnor^  1901,  1  Ir. 
R.  217.) 

18.  A  married  woman  who  is  an  executrix  or      sect.  is. 
administratrix  alone  or  jointly  with  any  other  person  Married 
or  persons  of  the  estate  of  any  deceased  person,  or  ^^^^Ix 
a  trustee  alone  or  jointly  as  aforesaid,  of  property  trustee. 
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M.  W.  P. 

Act,  1882, 

Sect.  18. 


Sect.  19. 

Saving  of 
ezistiDg 
settlements, 
and  the 
power  to 
make  future 
settlements. 


subject  to  any  trust,  may  sue  or  be  sued,  and  may 
transfer  or  join  in  transferring  any  such  annuity  or 
deposit  as  aforesaid,  or  any  sum  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid,  or  any  share,  stock, 
debenture,  debenture  stock,  or  other  benefit,  right, 
claim,  or  other  interest  of  or  in  any  such  corporation, 
company,  public  body,  or  society  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole. 

It  was  held  by  Bacon,  V.-C,  that  a  married  woman  who  was  a 
devisee  and  trustee  for  sale  of  real  estate,  was,  under  the  circum- 
stances, a  "  bare  trustee  "  within  the  meaning  of  the  Vendor  and 
Purchaser  Act,  1874,  s.  6,  p.  4,  ante,  although  she  was  entitled  to 
a  share  of  the  proceeds  of  sale ;  and  that  therefore  she  might 
convey  without  her  husband's  concurrence,  and  without  separate 
acknowledgment.  {Re  Docura,  D.  v.  Faith,  29  Ch.  D.  693.) 
But  in  that  case  a  sale  had  actually  been  made  under  an  order 
of  the  Court ;  and  the  decision  seems  to  have  rested  upon  that 
ground.  A  trustee  for  sale  is  not,  under  ordinary  circumstances, 
a  bare  trustee. 

It  will  be  observed  that  this  section,  at  all  events  so  far  as 
regards  conveyances,  refers  only  to  annuities,  deposits,  stocks, 
and  similar  property.  Sects.  2  and  5,  ante,  which  refer  to  all  kinds 
of  property,  evidently  contemplate  property  of  which  the  married 
woman  is  not  a  trustee.  The  question,  whether  a  married  woman 
trustee,  holding  property  under  the  provisions  of  this  Act,  can 
convey  real  estate  as  a  feine  sole,  was  long  regarded  as  doubtful. 
It  has  now  been  decided  that  the  concurrence  of  the  husband  is 
necessary  (Re  Harhness  and  Allsopp,  1896,  2  Ch.  358),  though 
not  where  the  wife  is  a  mortgagee  and  not  a  trustee.  (Be  Brooke 
and  Fremlin,  1898, 1  Ch.  647.) 

19.  Nothing  in  this  Act  contained  shall  interfere 
with  or  affect  any  settlement  or  agreement  for  a 
settlement  made  or  to  be  made,  whether  before 
or  after  marriage,  respecting  the  property  of  any 
married  woman,  or  shall  interfere  with  or  render 
inoperative  any  restriction  against  anticipation  at 
present  attached  or  to  be  hereafter  attached  to  the 
enjoyment  of  any  property  or  income  by  a  woman 
under  any  settlement,  agreement  for  a  settlement, 
will,  or  other  instrument;  but  no  restriction  against 
anticipation  contained  in  any  settlement  or  agree- 
ment for  a  settlement  6f  a  woman's  own  property 
to  be  made  or  entered  into  by  herself  shall  have 
any  validity  against  debts  contracted  by  her  before 
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marriage,  and  no  settlement   or  agreement   for   a     m.  w.  p. 
settlement  shall  have  any  greater  force  or  validity      geit.i9.' 

against    creditors    of    such    woman    than    a    like  

settlement  or  agreement  for  a  settlement  made  or 
entered  into  by  a  man  would  have  against  his 
creditors. 

In  a  settlement  made  after  the  Act,  a  restraint  on  anticipation 
can  be  imposed  without  also  using  the  words,  "  for  her  separate 
use,"  because  the  latter  are  now  supplied  by  the  Act.  {Re  Lumley, 
Ex  pie,  Bood'Barrs,  1896,  2  Ch.  090  ;  Re  Williams^  W.  v.  Grant, 
76  L.  T.  150.) 

This  section  does  not  render  property  comprised  in  a  settlement, 
made  before  the  Act,  liable  to  the  married  woman's  debts,  if  it 
would  not  have  been  so  liable  independently  of  the  Act.  (Beckett 
V.  Tas/cer,  19  Q.  B.  D.  7.  See  also  Jfj/les  v.  Burton,  14  L.  R. 
Ir.  258.) 

The  life  estate  (without  restraint  on  anticipation)  of  a  married 
woman  under  a  settlement  will  vest  in  her  trustee  in  bankruptcy. 
(Re  Armstrongj  Ex  pie,  Boyd,  21  Q.  B.  D.  264.)  And  when  the 
liusband  dies,  a  life  estate  which  has  been  subject  to  restraint  will 
vest  in  the  trustee,  as  the  restraint  is  removed.  (Re  Wheeler's 
Settmt.,  Briggs  v.  Ryan,  1899,  2  Ch.  717.) 

Under  the  Act  of  1870,  a  restraint  against  anticipation  would 
not  have  defeated  the  claims  of  her  ante-nuptial  creditors.  (See 
Axford  V.  Reid,  22  Q.  B.  D.  548.) 

Notwithstanding  the  great  lengths  to  which  the  Courts  have 
gone,  with  a  view  to  uphold  ante-nuptial  settlements,  such  a 
settlement  can  be  set  aside  under  13  Eliz.  c.  5,  if  it  was  made 
by  collusion  between  the  parties  for  the  purpose  of  defeating 
the  husband's  creditors.  (Re  Pennington,  W.  N.  1888,  p.  205  ; 
5  Times  L.  E.  29,  and  cases  there  cited.) 

A  post-nuptial  settlement  made  by  a  woman  married  before 
the  Act,  and  being  then  under  age,  which  is  stated  to  have  been 
approved  by  the  Court  under  the  Infant  Settlements  Act,  1855, 
containing  a  restraint  on  anticipation,  has  been  held,  by  a 
Divisional  Court  in  the  Queen's  Bench  Division,  to  be  valid 
against  post-nuptial  creditors.  (Hemitigway  v.  Braithwaite, 
61  L.  T.  224.) 

The  order  giving  leave  to  enter  final  judgment  should  state 
that  execution  is  restricted  to  such  separate  estate  as  the  mamed 
woman  is  not  restrained  from  anticipating,  unless  such  restraint 
is  imposed  by  a  settlement  made  by  herself.  (Bursiil  v.  Tanner, 
18  Q.  B.  D.  691  ;  Nicholls  v.  Morgan,  16  L.  R.  Ir.  409.)  And  it 
would  seem  that  such  settlement  must  have  been  made  since 
the  commencement  of  the  Act.  (See  Tiirnbull  v.  Foreman, 
15  Q.  B.  D.  234.  See  also  Smith  v.  Whittocic,  34  W.  R.  414.) 
In  such  a  case  the  debt  may  be  ordered  to  be  paid  by  instal- 
ments, subject  to  a  similar  restriction.  (See  Johnstone  v.  Browne;, 
18  L.  R.  Ir.  428,  in  which  case  the  debtor,  having  failed  to  pay 
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M.  W.  P.      the  instalments,  an  order  was  subsequently  made  for  her  committal 
Act,  1882,      to  prison  :  20  L.  R.  Ir.  443.) 

^^^-  ^^-  Judgment  may  be  signed  against  a  married  woman   under 

R.  S.  C.  Ord.  XIV. ;  but  not  unless  the  plaintiff  consents  to 
limit  its  operation  to  her  separate  property.  {Moore  v.  Mulligan^ 
Bittlest.  127.  But  see  Gunston  v.  Maynard,  75  L.  T.  Newsp. 
p.  102.)  And  a  receiver  may  be  appointed  of  her  separate 
property  which  she  is  not  restrained  from  anticipating.  (Perks 
V.  Mylrea,  W.  N.  1884,  p.  64  ;  Bittlest.  128.) 

A  covenant  entered  into  by  a  woman  in  anticipation  of  her 
marriage  before  the  Act,  to  settle  after-acquired  property,  except 
interest  limited  to  her  separate  use,  will  include  property 
bequeathed  to  her  after  the  Act  absolutely.     {Re  Stonor's  TrustSy 

24  Ch.  D.  195  ;  Re  Whitaker,  Christian  v.  Whitaker,  M  Ch.  D. 
227.)  It  has  been  held  that  this  doctrine  does  not  apply  to  a 
post-nuptial  settlement  made  before  the  Act,  because  the  wife, 
being  under  disability  was  unable  to  contract :  Re  Queadis 
Trusts,  W.  N.  1885,  p.  99  ;  33  W.  R.  816  ;  but  this  case  was 
disapproved  by  the  Court  of  Appeal  in  Hancock  v.  H.,  38  Ch.  D. 
78,  where  it  was  held  that  an  ante-nuptial  settlement,  made 
before  the  Act,  which  contained  a  similar  covenant  on  the  part 
of  the  husband  alone,  would  include  property  coming  to  the  wife 
subsequently  to  the  Act.  See  also  Stevens  v.  Trevor-Garrick, 
1893,  2  Ch.  807  ;  Re  Shelton,  Chancellor  v.  Br&ivny  7  Times 
L.  R.  638  ;  and  Buckland  v.  BuchUndy  1900,  2  Ch.  534,  wh^e 
it  was  held  that  a  settlement  will  be  enforced  under  s.  19,  although 
it  was  not  binding  on  the  wife  by  reason  of  her  infancy. 

A  widow,  having  a  general  power  of  appointment  by  will  over 
property  comprised  in  a  settlement  made  on  her  former  marriage, 
was  held  entitled,  after  her  subsequent  marriage,  to  have  the 
property  transferred  to  her,  without  executing  any  formal  release 
of  the  power.  {Re  Onslow,  Plowden  v.  Gay  ford,  89  Ch.  D.  622.) 
In  that  case  the  order  was,  that  the  fund  should  be  transferred  to 
the  husband  and  wife  jointly  ;  but  this  could  only  have  been  done 
at  the  wife's  request,  because  the  husband  had  evidently  no  interest 
in  the  fund. 

Debts  incurred  during  a  first  marriage  are,  for  the  purposes 
of  this  section,  debts  incurred  before  marriage,  if  she  is  sued 
during  the  coverture  of  a  second  marriage.    {Jay  v.  Robinson, 

25  Q.  B.  D.  467.) 

It  was  held  in  Kirk  v.  Murphy,  30  L.  R.  Ir.  508,  that  if  judg- 
ment is  recovered  against  a  feme  sole,  entitled  to  an  annuity 
subject  to  restraint  on  anticipation,  and  a  receiver  appointed, 
and  she  subsequently  marries  whereby  the  restraint  comes  into 
operation,  this  will  not  afiect  the  receiver's  right  to  i-eceive  the 
annuity.  This  seems  to  be  inconsistent  with  the  subsequent  case 
of  Molony  v.  Harney,  1895,  2  Ir.  R.  169. 

A  judgment  cannot  be  enforced  against  arrears  of  income,  to 
which  restraint  applies,  accruing  due  after  the  date  of  the  judg- 
ment. {Hood-Barrs  v.  Cat/icart,  1894,  2  Q.  B.  559.)  But  it  can 
be  enforced  against  arrears  accrued  due  at  the  date  of  the  judg- 
ment, which  have  not  been  paid  to  the  married  woman.    {Uood- 
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Barrs  v.  fferioi,  1896,  A.  C.  174  ;  overruling:  Fillers  v.  Edwards,  m.  W  P. 

1894,  W.  X.  p.  212,  71  L.  T.  788,  and  reversing  Loftus  v.  fferiot,  Act,  1882, 

1895,  2  Q.  B.  212  ;  of  which  last  two  eases,  the  former  was  ^^^'  ^^- 
unwillingly  decided  only  in  deference  to  the  latter.) 

20.  Where  in  England  the  husband  of  any  woman      8«ct.  20. 
having  separate  property  becomes  chargeable  to  any  Earned 

.       ^    ^  ^       •   U  ^j.u       •       X-  v.       '  •       •    J-    i-  •       woman  to  be 

union  or  parish,  the  justices  having  jurisdiction  in  nabie  to  the 
such  union  or  parish  may,  in  petty  sessions  assembled,  p**?^^  ^^^  ***^ 

T       ,^  Pi.1  T  i»ji  •  mamtenanco 

upon  application  of  the  guardians  of  the  poor,  issue  of  her 
a  summons  against  the  wife,  and  make  and  enforce  ^^^band. 
such  order  against  her  for  the  maintenance  of  her 
husband  out   of  such  separate  property  as  by  the 
thirty -third  section  of  the  Poor   Law  Amendment  31  &  82  vict. 
Act,  1868,  they  may  now  make  and  enforce  against  ^'  ^^^' 
a  husband  for  the  maintenance  of  his  wife  if  she 
becomes  chargeable  to  any  union  or  parish.    Where 
in    Ireland    reUef   is    given   under    the    provisions 
of  the  Acts  relating  to  the  relief  of  the  destitute 
poor  to  the  husband  of  any  woman  having  separate 
property,  the  cost  price  of  such   relief   is  hereby 
declared  to  be  a  loan  from  the  guardians  of  the 
union  in  which  the  same  shall  be  given,  and  shall 
be  recoverable  from   such  woman   as  if  she  were 
a  feme  sole  by  the  same  actions  and  proceedings 
as  money  lent. 

Compare  the  Act  of  1870,  s.  13. 

21.  A  married  woman  ha\dng  separate  property      sect.  21. 
shall  be  subject  to  all  such  liability  for  the  main-  Married 
tenance  of  her  children  and  grandchildren  as  the  JJ^SeVth^ 
husband  is  now  by  law  subject  to  for  the  maintenance  pansh  for  the 
of  her  children  and  grandchildren :  Provided  always,  '^it^''^''^ 
that  nothing  in  this  Act  shall  relieve  her  husband  chUdren. 
from  any  liability  imposed  upon   him  by  law    to 
maintain  her  children  or  grandchildren. 

Compare  the  Act  of  1870,  s.  14. 

22.  The  Married  Women's  Property  Act,  1870,      ^««*-^- 
and  the  Married    Women's    Property^  Act,    1870,  ^^34  Vict. 
Amendment  Act,  1874,  are  hereby  repealed :    Pro-  c  93 


idmei 


vided  tWk  such  repeal  shall  not  affect  any  act  done 


37  &  38  Vict. 
C.50. 
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M.  W.  P. 

Act.  1882, 

Sect.  22. 


or  right  acquired  while  either  of  such  Acts  was  in 
force,  or  any  right  or  liability  of  any  husband  or 
wife,  married  before  the  commencement  of  this  Act, 
to  sue  or  be  sued  under  the  provisions  of  the  said 
repealed  Acts  or  either  of  them,  for  or  in  respect  of 
any  debt,  contract,  wrong,  or  other  matter  or  thing 
whatsoever,  for  or  in  respect  of  which  any  such  right 
or  liability  shall  have  accrued  to  or  against  such 
husband  or  wife  before  the  commencement  of  this 
Act. 


Sect.  28. 

Legal  repre- 
sentative of 
married 
woman. 


23.  For  the  purposes  of  this  Act  the  legal  per- 
sonal representative  of  any  married  woman  shall  in 
respect  of  her  separate  estate  have  the  same  rights 
and  liabilities  and  be  subject  to  the  same  jurisdic- 
tion as  she  would  be  if  she  were  living. 

The  words  V  as  she  would  l)e  "  seem  tg  be  here  eijuivalent  to 
the  words  "as  she  would  have  and  be  liable  to."  The  words 
might  with  advantage  have  beea  altogether  omitted. 

It  has  been  held  in  Surinan  v.  Wharton^  1891, 1  Q.  B.  491,  that 
in  this  section  the  phrase  "  the  legal  personal  representative  "  may 
include  a  husband  taking  leaseholds /wre  mariti,  who  has  entered 
into  possession  thereof  without  taking  out  administration  to  his 
wife's  estate.  This  is  perhaps  a  somewhat  forced  construction  ; 
but  the  decision  might  be  supported  by  the  terms  of  s.  1, 
sub-s.  (3),  p.  423,  anie. 


8eot.24. 

Interpreta- 
tion of  terms. 


24.  The  word  *' contract''  in  this  Act  shall  in- 
clude the  acceptance  of  any  trust,  or  of  the  office  of 
executrix  or  administratrix,  and  the  provisions  of  this 
Act  as  to  liabilities  of  married  women  shall  extend  to 
all  liabilities  by  reason  of  any  breach  of  trust  or 
devastavit  committed  by  any  married  woman  being 
a  trustee  or  executrix  or  administratrix  either  before 
or  after  her  marriage,  and  her  husband  shall  not 
be  subject  to  such  liabilities  unless  he  has  acted  or 
intermeddled  in  the  trust  or  administration.  The 
word  *'  property  "  in  this  Act  includes  a  thing  in 
action. 

An  order  against  a  married  woman  to  compel  her  to  make  good 
a  devastavit  or  breach  of  trust,  should  be  in  the  form  settled  in 
Scott  V.  Morley,  20  Q.  B.  D.  120.     Bat  where  she  is  ordered  to 
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pay  into  Court  trust  money  which  she  admits  having  received,  M.  W.  P. 

the  order  should  not  be  limited  to  her  separate  estate,  and  if  she  Act,  1882, 

fails  to  comply  with  the  order,  she  may  be  attached.    {Re  Timihully  ^^^'  ^' 
T.  V.  Nicholas^  1900,  1  Ch.  180.) 

25.  The  date  of  the  commencement  of  this  Act  sect.  25. 
shall  be  the  first  of   January  one   thousand  eifijht  Commence- 

,          T       T          ,      .    ,   .       .,                    *'                                               ^  mentof  Act. 

hundred  and  eighty-three. 

26.  This  Act  shall  not  extend  to  Scotland.  ^*-^- 

Extent  of  Act. 

27.  This  Act  may  be   cited    as    the    Married  sect.  27. 
Women's  Property  Act,  1882.  short  title. 
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THE 


MARRIED  WOMEN'S  PROPERTY 
ACT,  1884. 


45  &  46  Vict, 
c.  75. 


(48  &  49  Vict.  c.  14.) 

An  Act  to  amend  the  sixteenth  section  of  the  Married 
Women  s  Property  Act,  1882. 

[23rd  June  1884.] 

Whereas  by  section  sixteen  of  the  Married  Women's 
Property  Act,  1882,  a  wife  is,  under  the  circum- 
stances therein  mentioned,  declared  to  be  liable  to 
criminal  proceedings  by  her  husband,  and  a  doubt 
has  arisen  as  to  whether  the  husband  is  admissible 
as  a  witness  against  his  wife  in  such  criminal  pro- 
ceedings, while  section  twelve  of  the  same  Act 
declares  that  in  any  proceeding  under  that  section 
a  husband  or  wife  shall  be  competent  to  give  evi- 
dence against  each  other ;  and  it  is  desirable  that 
the  said  doubt  should  be  removed,  and  the  said  Act 
otherwise  amended : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  In   any  such    criminal    proceeding  against  a 
Husband  or      husbaud  Or  wifc  as  is  authorized  by  the   Married 

wiic  com  PC'  •/ 

tent  witness  Womcu's  Property  Act,  1882,  the  husband  and  wife 
^rwe^iT^  respectively  shall  be  competent  and  admissible 
under  45  &  46  witucsscs,  and,  cxcept  when  defendant,  compellable 
Vict,  c  76.      ^^  g-^,^  evidence. 

See  the  M.  W.  P.  Act,  1882,  s.  16,  p.  439,  ante. 


8eet.  1. 
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2.  This  Act  may  be  cited  as  the  Married  Women's  m.  w.  p. 
Property  Act,  1884,  and  this  Act  and  the  Married  ^sect^^' 
Women's  Property  Act,  1882,  may  be  cited  together 
as  the  Married  Women's  Property  Acts,  1882  and 
1884. 


Short  title. 


0.  G   G 
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THE 

MARRIED  WOMEN'S  PROPERTY 
ACT,  181):]. 


(56  &  57  Vict.  c.  63.) 
An  Act  to  amend  the  Married  Women  s  Properttj  Arty  1882. 

[5th  December  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

sect.1.  1.  Every   contract    hereafter  entered   into   by  a 

Effect  of         married  woman,  otherwise  than  as  agent, 

^i^r^t  ^^  (^)  shall  be  deemed  to  be  a  contract  entered  into 

women.  by  her  with  respect  to  and  to  bind    her 

separate  property  whether  she  is  or  is  not 

in  fact  possessed   of  or  entitled    to   any 

separate  property  at  the  time  when    she 

enters  into  such  contract ; 

(b)  shall  bind  all   separate   property  which    she 

may  at  that  time  or  thereafter  be  possessed 
of  or  entitled  to  ;  and 

(c)  shall  also  be  enforceable   by  process  of  law 

against  all  property  which  she  may  there- 
after while  discovert    be  possessed  of  or 
entitled  to  ; 
Provided  that  nothing  in  this  section  contained 
shall   render    available    to   satisfy   any  liability  or 
obligation  arising  out  of  such  contract  any  separate 
property  which  at  that   time  or  thereafter   she  is 
restrained  from  anticipating. 

See  the  M.  W.  P.  Act,  1882,  s.  1,  sub-sects.  (3)  and  (4),  now 
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repealed  by  s.  4,  infra,  and  notes  thereon,  p.  428,  ante ;   and  M.  W.  P. 

}kimett  V.  Howard,  1900,  2  Q.  B.  784.  ^«*»  1«®5, 

As  to  the  effects  of  restraint  on  anticipation,  see  notes  on  the  ^^  '  ' 
M.  W.  P.  Act,  1882,  8.  II),  p.  442,  ante. 

2.  In  any  action  or  proceeding  now  or  hereafter      sect.  2. 
instituted  by  a  woman  or  by  a  next  friend  on  her  Co^tsmaybe 

ii<»  1-1  1  i'  ordered  to  oe 

behalf,  the  court  before  which  such  action  or  pro-  paid  out  of 
ceeding  is  pending  shall  have  jurisdiction  by  judg-  ^^w^ 
inent  or  order  from  time  to  time  to  order  payment  restraint  on 
of  the  costs  of  the  opposite  party  out   of  property  ^t»«»P^t»*'"- 
which  is  subject  to  a  restraint  on  anticipation,  and 
may  enforce  such  payment  by  the  a])pointment  of 
a  receiver  and  the  sale  of  the  property  or  otherwise 
as  may  be  just. 

This  section  does  not  enable  the  Court  to  alter  the  effect  of  an 
order  made  before  the  Act  came  into  operation.  (Re  Lumleijy 
1804,  3  Ch.  135.)  But  it  applies  to  actions  pending  at  the  date 
of  the  Act's  commencement.  (Re  Godfrey y  TJwrne-George  v. 
Oodfrey,  W.  X.  1895,  p.  12  ;  48  W.  R.  244.) 

This  section  does  not  apply  to  an  appeal  by  a  married  woman 
who  is  a  defendant.  {Hood-Barrs  v.  CatJicmty  ]No.  2,  1804, 
i5  Ch.  37(1  ;  approved  by  H.  L.  HoodrBarrs  v.  Heriot,  No.  2, 
18!)7,  A.  C.  177.)  Nor  to  a  petition  by  a  married  woman 
defendant.  (Noll iny ton  v.  Deary  W.  N.  1895,  p.  35.)  But  it 
does  apply  to  an  appeal  by  a  married  woman  who  is  plaintiff. 
{Payet  v.  Payet,  1898,  1  Ch.  470,  477,  more  fully  reported 
on  this  point,  67  L.  J.  Ch.  p.  271.)  The  general  rule,  however, 
appears  to  be  that  an  appeal  by  a  married  woman  plaintiff 
will,  if  it  fails,  be  dismissed  with  costs  in  the  usual  way. 
(Perrins  v.  Bellamy y  G8  L.  J.  Ch.  397,  reported  on  another  point, 
1899,  1  Ch.  797.)  Interpleader  proceedings  commenced  in  con- 
sequence of  a  claim  by  a  married  woman  are  *'  instituted  "  by  her 
within  the  meaning  of  the  section.  (Xun/i  v.  Tt/son,  Tijmn 
Claimant,  1901,  2  K.  B.  487.) 

An  order  for  an  inquiry  as  to  the  separate  property  of  a  married 
woman,  against  whom  judgment  has  been  given,  does  not  autho- 
rize the  examination  of  any  person  other  than  the  judgment 
debtor.    {Hood-Barrs  v.  Hertot,  Ex  pte.  Hlyiliy  1890,  2  Q.  B.  338.) 

An  executor's  action  to  establish  a  will,  which  is  rendered 
necessary  by  a  caveat  entered  by  a  married  woman,  is  not  instituted 
by  her  within  the  meaning  of  this  section.  {Moran  v.  Plar^, 
1896,  P.  214.) 

When  an  action  is  dismissed  with  costs,  the  order  is  in  the 
form  in  use  before  the  Act,  with  the  addition  of  the  words  : 
"  With  liberty  to  apply  for  payment  out  of  any  property  which 
is  subject  to  restraint  on  anticipation."  {Davies  v.  Treharris 
Brewery  Co,,  "The  Reports,"  vol.  13,  p.  219.) 

o  G  2 
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M.  P.  W. 

Act,  1893, 

Sect.  3. 

Will  of  mar- 
ric'l  woman. 


Sect.  4. 

Repeal. 


Sect.  5. 

Short  title. 

Sect.  6. 
Extent. 


3.  Section  twenty-four  of  the  Wills  Act,  1837, 
shall  apply  to  the  will  of  a  married  woman  made 
during  coverture  whether  she  is  or  is  not  possessed 
of  or  entitled  to  any  separate  property  at  the  time 
of  making  it,  and  such  will  shall  not  require  to  be 
re-executed  or  republished  after  the  death  of  her 
husband. 

This  section  applies  to  the  will  of  every  married  woman  dyin<i^ 
after  the  Act's  commencement.     {Re  Wylie,  W.  v.  Moffat,  1 895, 
2Ch.  116.) 
The  Wills  Act,  1837,  s.  24,  is  as  follows  :-— 
"  And  be  it  further  enacted,  that  every  will  shall  be  con- 
strued, with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the 
will." 
For  notes  and  cases  on  the  testamentary  capacity  of  married 
women  under  the  Acts,  see  the  M.  W.  P.  Act,  1882,  s.  1,  sub-s.  (1), 
p.  452,  ante, 

4.  Sub-sections  (3)  and  (4)  of  section  one  of  the 
Married  Women's  Property  Act,  1882,  are  hereby 
repealed. 

5.  This  Act  may  be  cited  as  the  Married  Women's 
Property  Act,  1893. 

6.  This  Act  shall  not  apply  to  Scotland. 
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THE 

LAND  CHARGES  REGISTRATION  AND 
SEARCHES  ACT,   1888. 


(51  &  52  Vict.  c.  51.) 

An  Act/or  registerimj  certain  Clumjcs  on  Ijand,  and  for 
facilitatinq  Searches  for  them. 

[24th  December,  1888.  j 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Ten^oral,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

Part  I. — Introductory. 

1 .  This  Act  may  be  cited  as  the  Land  Charges  sect.  i. 
Registration  and  Searches  Act,  1888.  short  title. 

2.  This  Act  shall  come  into  operation  on  the  sect.  2. 
first  day  of  January  one  thousand  eight  hundred  commence- 
and  eighty-nine,  which  day  is  in  this  Act  referred  "^®"*^- 

to  as  the  commencement  of  this  Act :  Provided  that 
any  rules  under  this  Act  may  be  made,  and  any 
other  thing  for  the  purpose  of  bringing  this  Act 
into  oj)eration  may  be  done,  at  any  time  after  the 
passing  thereof,  but  any  such  rules  or  thing  shall 
not  take  effect  until  the  commencement  of  this  Act. 

3.  This  Act  shall  not  extend  to  Scotland  or  sect.  3. 
Ireland.  Ext«nt. 

4.  In  this  Act :  sect.  4. 

''  Land  ''  includes  lands,  messuages,   tenements,  interpreta- 
tion. 
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Land  and  hereditaments  corporeal  and  incori)oreal 

^^iSS*  of  any  tenure. 


Sect.  4. 


This  definition  does  not  properly  include  terms  of  years ;  see 
note  on  Conv.  Act,  1881,  8.  2,  sub-s.  (ii),  p.  9,  ante.  But  in 
s.  5,  sub-s.  (2),  ;w«/,  the  word  "land"  may  probably  be 
interpreted  to  include  them.  It  is  still  more  difficult  to  stretch 
the  language  used  so  as  to  include  equitable  estates  or  equities  of 
redemption. 

"  Purchaser  for  vahie  ''  inchides  a  mortgagee  or 
lessee,  or  other  person  who  for  valuable  con- 
sideration takes  any  interest  in  land  or  in  a 
charge  on  land,  and  **  purchase'*  has  a 
meaning  corresponding  with  purchaser. 
'*  Person''  includes  a  body  of  persons  corporate 

or  unincorporate. 
**  Prescribed  "  means  prescribed  by  any  general 

rules  made  in  pursuance  of  this  Act. 
*'  Act  of  Parliament"  includes  local  and  i^ersonal 

Act.  ;  • 

'*  Land  charge  "  means  a  rent  or  annuity  or  prin- 
cipal moneys  payable  by  instalments,  or 
otherwise,  with  or  without  interest  charged, 
otherwise  than  by  deed,  upon  land,  under 
the  provisions  of  any  Act  of  Parliament,  for 
securing  to  any  i)erson  either  the  moneys 
spent  by  him  or  the  costs,  charges,  and 
expenses  incurred  by  him  under  such  Act, 
or  the  moneys  advanced  by  him  for  repaWng 
the  moneys  spent,  or  the  costs,  charges,  and 
expenses  incurred  by  another  person  under 
the  authority  of  an  Act  of  Parliament,  and  a 
charge  under  the  thirty-fifth  section  of  the 
24  &  25  Vict.  Land   Drainage    Act,    1861,   or    under    the 

^-  ^^^-  twenty-ninth    section    of     the    Agricultural 

46  k  47  Vict.  Holdings  (England)  Act,  1883,  but  d©es  not 

^'  ^^'  include  a  rate  or  scot. 

The  Land  Drainage  Act,  1861,  24  &  25  Vict.  c.  13^,  ss.  84,  35, 
and  8(>,  is  printed  p.  535,  imst ;  and  the  Aorricultural  Holding 
(Encrland)  Act,  1883,  4(1  &  47  Yict.  c.  CI,  s.  29,  together  with 
the  First  Schedule,  is  printed  p.  530,  posf. 

This  definition  does  not  include  charges  imposed  upon  premises, 
in  respect  of  which  expenses  have  been  incurred  bj  local  authorities. 
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by  the  Public  Health  Act,  1875,  s.  257.     {Ref/.  v.  V ice-Regis frar 
of  Land  Registry,  24  Q.  B.  178.) 
See  also  note  on  s.  10,  p.  459,  jo(>s/. 
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Land 

Chargei  Ac. 

Act,  1888, 

Sect.  4. 


"Deed   of  arrangement''   has  the   same  mean-  5o&5ivict. 
ing  as  in  the  Deeds  of  Arrangement  Act,  '•  ^^• 
1887. 

The  Deeds  of  Arrangement  Act,  1887,  50  &  51  yiet.  c.  57,  s.  4, 
is  as  follows  : — 
*'  4. — (1.)  This  Act  shall  apply  to  every  Deed  of  Arrangement, 
as  defined  in  this  section,  made  after  the  commence- 
ment" [Ist  January,  1888]  '*  of  this  Act. 
•*  (2.)  A  Deed  of  Arrangement  to  which  this  Act  applies  shall 
include  any  of  the  following  instruments,  whether  under 
seal  or  not,  made  by,  for,  or  in  respect  of  the  affairs  of 
a  debtor  for  the  benefit  of  his  creditors  generally  (other- 
wise than  in  pursuance  of  the  Inw  for  the  time  being  in 
force  relating  to  bankruptcy),  that  is  to  say  : — 
"  (a)  An  assignment  of  property  ; 
"  (b)  A  deed  of  or  agreement  for  a  composition  ; 
"  And  in  cases  where  creditors  of  a  debtor  obtain  any  control 
over  his  property  or  business  : — 

**  (c)  A  deed  of  inspectorship  entered  into  for  the  pur- 
pose of  carrying  on  or  winding  up  a  business  ; 
"(d)  A  letter  of  licence  authorizing  the  debtor  or 
any  other  person  to  manage,  carry  on,  realize, 
or  dispose  of  a  business,  with  a  view  to  the 
payment  of  debts  ;  and 
"  (e)  Any  agreement  or  instrument  entered  into  for 
the  purpose  of  carrying  on  or  winding  up  the 
debtor's  business,  or  authorizing  the  debtor  or 
any  other  person  to  manage,  carry  on,  realize,  or 
dispose  of  the  debtor's  business,  with  a  view  to 
the  payment  of  his  debts." 

'*  Judgment  "  does  not  inchide  an  order  made  by 
a  court  having  jurisdiction  in  bankruptcy  in 
the  exercise  of  that  jurisdiction,  but,  save  as 
aforesaid,  includes  any  order  or  decree  having 
the  effect  of  a  judgment. 

Part  II. — Registration  of  Writs  and  Orders 

AFFECTING   LaND. 

5. — (1.)  There  shall  be  established  and  kept  at      sect.  5. 
the  Office  of  Land  Registry  a  register  of  writs  and  Register  of 
orders  affecting  land,  and  there  may  be  registered  r^^rs^ffect- 
therein,  in  the  prescribed  manner,  any  writ  or  order  ing  land. 
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affecting  land  issued  or  made  by  any  court  for  the 
^au!h£^'  purpose  of  enforcing  a  judgment,  statute,  or  recog- 
jMt6^__  nizance,  and   any  order  appointing    a    receiver  or 

sequestrator  of  land. 

The  i*egi8bration  is  optional,  except  that  the  omission  to 
register  entails  the  inconveniences  mentioned  in  s.  G,  ppsL  It  is 
now,  however,  provided,  bj  s.  2  of  the  Land  Charges  Act,  lOOO 
(posly  p.  4G3),  which  came  into  operation  on  the  1st  July,  1901, 
that  a  judgment  or  recognizance,  whether  obtained  or  entered 
into  before  or  after  the  commencement  of  the  Act,  shall  not 
operate  as  a  charge  on  land,  or  on  any  interest  in  land,  or  on  the 
unpaid  purchase-money  for  any  land,  until  a  writ  or  order  is 
registered  under  s.  5. 

(2.)  Every  entry  made  in  pursuance  of  this  section 
shall  be  made  in  the  name  of  the  person  whose  land 
is  affected  by  the  writ  or  order  registered. 

In  some  cases  difficulty  will  be  experienced  in  ascertaining 
what  name  is  to  be  placed  upon  the  register.  This  is  quite  clear 
only  in  one  case,  namely,  where  there  exists  a  tenant  in  fee  simple, 
for  his  own  benefit,  free  from  incumbrances.  Cases  might  easily 
be  mentioned  in  which  the  difficulty  would  be  considerable.  An 
owner  in  fee  simple  might  contract  debts  and  devise  his  land  in 
settlement ;  then  die,  leaving  the  land  to  devolve  upon  an  equit- 
able tenant  for  life.  If  the  creditors  were  to  sue  the  settlor's 
executor,  who  refused  to  admit  assets,  it  would  be  necessary  to 
administer  the  testator's  real  and  personal  estate ;  thereupon, 
judgment  for  administration  having  been  given,  an  order  might 
be  obtained  appointing  a  receiver;  and  such  order  seems  to  be  an 
order  withiu  this  section.  It  does  not  clearly  appear  in  whose 
name  or  names  this  order  should  be  registered. 

It  is  suggested  that  in  such  a  case  the  order  ought  to  be 
registered  in  the  name  of  the  testator,  although  it  might  be 
questioned  whether  a  deceased  testator  is  a  **  person." 

The  connection,  or  absence  of  connection,  of  the  Act  with  the 
subject  of  bankruptcy  is  somewhat  obscure.  Although,  by  s.  4, 
supra,  " '  judgment '  does  not  include  an  order  made  by  a  Court 
having  jurisdiction  in  bankruptcy  in  the  exercise  of  that  juris- 
diction," that  would  be  no  reason  why  any  "writs  or  orders" 
which  are  not  judgments  should  not  come  within  the  present 
section,  although  made  by  a  Court  of  Bankruptcy.  But  such 
writs  and  orders  must  either  be  "  for  the  purpose  of  enforcing 
a  judgment,"  which  does  not  include  a  bankruptcy  judgment, 
or  for  the  purpose  of  enforcing  a  "  statute  or  recognizance,"  which 
is  not  likely  to  occur,  or  must  be  an  "order  appointing  a  receiver 
or  se(|uestrator  of  land."  The  appointment  of  a  trustee  in  bank- 
ruptcy renders  superfluous  the  -appointment  of  a  receiver.  A  writ 
of  sequestrari  facias  de  bonis  ecdesiasticis  seems  not  to  be  an  order. 
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Moreover,  by  the  Bankruptcy  Act,  1883,  s.  52,  the  certificate  of         Land 
the  appointment  of  the  trustee  in  bankruptcy  is  made  sufficient    ^*5^JJf|?' 
authority  for  the  granting  of  sequestration  without  any  writ  or       ^*^^  g  " 
other  proceeding.  '  - — 

The  other  kind  of  sequestration  referred  to  in  the  Debtors  Act, 
1869,  32  &  33  Vict.  c.  62,  s.  8,  and  Si/kes  v.  Df/son,  L.  R.  9  Eq. 
228,  seems  to  be  confined  to  Courts  of  Equity.  Upon  the  whole, 
it  would  appear  that,  by  a  very  obscure  route,  we  come  to  the  con- 
clusion that  the  Act  lies  wholly  outside  bankruptcy  jurisdiction 
and  practice. 

(3.)  The  registration  of  a  writ  or  order  in  pursu- 
ance of  this  Act  shall  cease  to  have  effect  at  the 
expiration  of  five  years  from  the  date  of  the  regis- 
tration, but  may  be  renewed  from  time  to  time, 
and,  if  renewed,  shall  have  eflfect  for  five  years 
from  the  date  of  the  renewal. 

(4.)  Registration  of  a  writ  or  order  in  pursuance 
of  this  section  shall  have  the  same  effect  as,  and 
make  unnecessary,  registration  thereof  in  the  Cen- 
tral Office  of  the  Supreme  Court  of  Judicature  in 
pursuance  of  any  other  Act. 

As  to  registration  in  the  Central  Office,  see  Conv.  Act,  1882, 
s.  2,  8ub-8.  (1),  at  p.  172,  ante. 

6.  Every  such  writ  and  order  as  is  mentioned  in       sect.e. 
section  five,  and  every  delivery  in  execution  or  other  Protection  of 

•t'  i    ^  '  £  1  'i  purchasers 

proceeding  taken  m  pursuance  of  any  such  writ  or  against  non- 
order,  or  in  obedience   thereto,   shall   be   void    as  registered 
against  a  purchaser  for  value  of  the  land  unless  the  Jrdel^*" 
writ  or  order  is  for  the  time   being  registered  in 
pursuance  of  this  Act. 
Provided  that — 

(d,)  IVhrre  the  writ  or  order  is  at  the  eommencement  of 
thin  Aet  reiiiHtered  in  pursuance  of  the  Act  of 
the  session  held  in  the  twent;/-serenth  and 
turntji-eifjhth  i/ears  of  Her  Majesti/,  chapter 
one  hundred  and  turlre^  intituled  ^' An  Act  to 
amend  the  law  relating  to  future  judfinients, 
statutes,  and  recognizances,''  notlting  in  this 
section  sh(dl  affect  the  operation  of  such  writ  or 
order  until  the  expinj  of  the  period  for  which  it 
is  so  registered^ ; 

(h.)  Where  the  proceeding  in  which  the  writ  or 
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order  was  issued  or  made  is  for  the  time 
being  registered  as  a  lis  i)endens  in  the  name 
of  the  person  whose  land  is  affected  by  the 
writ  or  order,  nothing  in  this  section  shall 
affect  the  operation  of  such  registration. 

By  8.  8  of  the  Land  Charges  Act,  11)00  {posU  p.  464),  it  is 
provided  that  s.  0  shall  apply  to  every  writ  and  order  affecting 
land  issued  or  made  by  any  Court  for  the  purpose  of  enforcing  a 
judgment,  whether  obtained  before  or  after  the  commencement 
of  the  Act,  and  to  every  delivery  in  execution,  or  other  proceeding 
taken  in  purauance  of  any  such  writ  or  order  or  in  obedience 
thereto.    And  proviso  (a)  of  s.  G  is  repealed. 

All  writs  and  orders  are  excepted  from  the  operation  of  the 
section,  which  are  issued  or  made  in  any  proceeding  registered  as 
a  lis  pende7i8.  As  to  the  registration  of  lis  pendens,  see  2  &  8 
Vict.  c.  11,  s.  7. 

By  27  &  28  Yict.  c.  112,  s.  l,no  judgment  (although  registered 
under  the  old  system)  which  is  entered  up  after  29th  July,  18r»4, 
atfects  any  land  until  the  land  has  been  actually  delivered  in 
execution  in  pursuance  of  the  judgment.  It  is  conceived  that  this 
rule  will  apply  to  writs  and  orders,  registered  under  the  present 
Act,  issued  or  made  for  the  purpose  of  enforcing  a  judgment. 
The  Act  contains  nothing  to  give  to  any  writ  or  order  any  greater 
force  or  power  than  it  had  before  the  Act. 

By  27  &  28  Vict.  c.  112,  s.  8,  every  writ  or  other  process  of 
execution,  by  virtue  of  which  any  land  has  been  actually  delivered 
in  execution,  is  to  be  registered  under  28  &  24  Vict.  c.  38,  and 
no  other  or  prior  registration  is  to  be  deemed  necessary  for  any 
purpose.  It  was  held  in  Re  Pope^  17  Q.  B.  D.  748,  that  when 
the  land  has  been  delivered  in  execution  this  cures  a  prior  defect 
of  registration,  and  that  the  execution  cannot  be  impeached  by 
reason  of  such  defect.  In  that  case  the  execution  was  not  under 
an  elegit^  but  was  an  equitable  execution  effected  by  the  appoint- 
ment of  a  re(^iver,  which  was  held  to  be  a  "  process  of  execution  ** 
within  the  meaning  of  the  above-cited  enactment. 

The  present  86ction,  which  makes  even  the  delivery  in  execution 
under  an  unregistered  writ  void  against  the  purchaser,  abrogates 
the  rulinir  of  Re  Pope,  siipra;  but  subsecjuent  registration  would 
apparently  cure  the  defect. 

Part  III. — Registration  of  Deeds  of  Arrange- 
ment. 

7,  A  register  (in  this  Act  called  the  register  of 
deeds  of  arrangement  affecting  land)  shall  be  kept 
at  the  Office  of  Land  Registry,  and  deeds  of 
arrangement  may  be  registered  therein  in  the  pre- 
scribed manner,  in  the  name  of  the  debtor. 

As  to  the  definition  of  **  deed  of  arran element,"  see  s.  4,  atife. 


Digitized  by 


Google 


THE   LAND  CHARGES  REGISTRATION  AND   SEARCHES  ACT,    1888.  459 

8.  A  deed  of  arrangement  may  be  registered  in  Land 
the  register  of  deeds  of  arrangement  affecting  land  Ae^aw!' 
on  the  application  of  a  trustee  of  the  deed,  or  of  a  seets/ 
creditor  assenting  to  or  taking  the  benefit   of  the  RegbtraUon 
deed,  and  the  registration  may  be  vacated  pursuant  ^rilrtment 
to  an  order  of  the  High  Court  of  Justice  or  any 

judge  thereof. 

9.  Every  deed   of   arrangement,  whether   made       sects, 
before  or  after  the  commencement  of  this  Act,  shall  Protection  o^ 
be  void  as  against  a  person  who,  after  the   com-  ^TnsHn- 
mencement  of  this  Act,  becomes  a   purchaser  for  ^fjf**^'* 
value  of  any   land   comprised   therein   or   affected  arrangement, 
thereby,  unless  and  until  such  deed  is  registered  in 

the  register  of  deeds  of  arrangement  affecting  land : 
Provided  that  nothing  in  this  section  shall  affect 
any  deed  of  arrangement  made  before  the  com- 
mencement of  this  Act  until  the  expiration  of  one 
year  from  the  commencement  of  this  Act  if  regis- 
tered within  that  year. 

Part  IV. — Registration  of  Land  Charges. 

10.  A  register,  in  this  Act  called  the  register  of      sect.  lo. 
land  charges,  shall  be  kept  at  the  -Office  of  Land  f^"^  ^^ 
Registry,  and  land  charges  may  be  registered  therein  "°  ^  ^"^^^ 
in  the  prescribed  manner : 

For  definition  of  "  land  charge,*'  see  s.  4,  anie.  This  definition 
does  not  include  charges  imposed  upon  premises,  in  respect  of 
which  expenses  have  been  incurred  by  local  authorities,  by  the 
Public  Health  Act,  1875,  s.  '2iu  ;  the  language  of  the  definition 
being  restricted  by  the  provisions  of  the  present  section,  so  as  to 
include  only  charges  which  are  the  result  of  a  voluntary  pro- 
ceeding on  the  part  of  the  owner.  {Rpf/.  v.  Virs- Registrar  of 
Lajul  Regisiry^  24  Q.  B.  D.  178.)  The  same  rule  of  eouree 
applies  to  such  Acts,  public  and  private,  as  the  Water  Companies 
(Regulation  of  Powers)  Act,  1887,  50  &  51  Vict.  c.  21,  and  the 
Hastings  Improvement  Act,  48  &  A\)  Yict.  c.  VM'k 

(1.)  In  the  case  of  freehold  land,  in  the  name  of 
the  person  beneficially  entitled  to  the  first 
estate  of  freehold  at  the  time  of  the  crea- 
tion of  the  land  charge : 

It  is  probable  that  this  language  will  be  held  to  include  an 
equitable  tenant  for  life  or  in  tail. 
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(2.)  In  the  case  of  copyhold  land,  in  the  name  of 
the  tenant  on  the  court  rolls  at  the  time  of 
the  creation  of  the  land  charge. 
Provided  that  where  the  person  by  or  on  behalf  of 
whom  the  application  was  made  pursuant  to  which 
the  land  charge  was  created  was  beneficially  entitled 
to  a  lease  for  lives  or  a  life  at  a  rent  or  to  a  term  of 
years  the  land  charge  shall  be  registered  also  in  the 
name  of  that  person. 

Even  when  the  alterations  effected  by  this  part  of  the  Act 
have  come  into  general  operation,  it  would  still  be  necessary,  in 
order  to  be  perfectly  secure,  to  search  in  the  name  of  every  owner 
of  the  land  for  the  longest  of  the  periods  allowed  by  the  rarious 
Acts  authorizing  the  creation  of  land  charges.  Tins  period  mi^lit 
easily  extend  considerably  beyond  the  commencement  of  the  title 
stipulated  to  be  shown.  Such  a  search,  even  when  possible, 
would  in  many  ca'es  be  as  much  out  of  the  question  practice lly 
as  a  complete  search  under  the  old  practice.  As  such  charges 
are  a  continuing  burden,  frequently  recun-ing  at  short  intervals, 
they  cannot  fail  to  be  known  to  the  owner  for  the  time  being, 
and  it  is  conceived  that  to  suppress  them  on  a  sale  or  mortgage 
would  be  a  misdemeanour  under  22  &  23  Vict.  c.  :^5,  s.  24,  and 
2:)  &  24  Vict.  c.  88,  s.  8. 


Beet.  11,  11.  The  expenses  incurred  by  the  person  entitled 

Expenses.  to  a  land  charge  created  before  the  commencement 
of  this  Act  in  causing  the  charge  to  be  registered  in 
the  register  of  land  charges  shall  be  deemed  to  form 
part  of  such  land  charge,  and  shall  be  recoverable 
by  him  accordingly  on  the  day  for  payment  of  any 
part  of  such  land  charge  next  after  such  expenses 
are  incurred. 


Sect.  12. 

Protection  of 
purchasers 
against  un- 
registeretl 
charges. 


12.  A  land  charge  created  after  the  commence- 
ment of  this  Act  shall  be  void  as  against  a  purchaser 
for  value  of  the  land  charged  therewith,  or  of  any 
interest  in  such  land,  unless  and  until  such  land 
charge  is  registered  in  the  register  of  land  charges 
in  the  manner  mentioned  in  this  Act. 

The  language  at  the  end  of  this  section  is  copied  from  1  &  2 
Vict.  c.  110,  s.  11),  and  is,  to  say  the  least,  susceptible  of  the 
interpretation,  that  by  a  registration  subse<|uent  to  the  purchase, 
the  charge  will  be  revived  as  against  the  purchaser.  As  Lord 
Selborne,  then  at  the  bar,  argued  in  Hargrave  v.  JJ.,  23  Beav. 
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484,  at  p.  485  : — "  This  merely  suspends  its  operation  *  until '  that         Land 
act  is  done,  but  when  registered,  it  has  relation  to  the  date."     Charges  4c. 
The  Courts  will  probably  adopt  the  device  suggested  by  Loid      ^o^*}^iq' 

Romilljr  in  Hargrave  v.  H.,  supra,  for  evading  this  effect ;  other-   ^^  '     ' 

wise  this  part  of  the  Act  will  prove  a  mere  trap  for  purchasers, 
instead  of  a  protection  to  them. 

This  language  has  not  been  repeated  in  s.  13,  infra. 

The  section  omits  to  provide  for  the  case  of  a  purchaser  who 
hiis  purchased  with  express  notice  of  an  unregistered  land  charge. 
It  is  conceived  that  the  principle  of  Le  Neve  v.  Le  N.,  ;^  Atk. 
(146,  ADjbl.  430,  will  be  held  to  apply.  (See  also  notes  thereon, 
2  Wli.  ^  Tu.  L.  C.) 

13.  After  the  expiration  of  one  year  from  the      sect.  is. 
first  assignment  by  act  inter  vivos,  occurring  after  Non-re- 
the  commencement  of  this  Act,  of  a  land  charge  fra^^g'^^txfJt-^ 
created  before  the  commencement  of  this  Act,  the  ingatcom. 
person  entitled  thereto  shall  not  be  able  to  recover  thisA^t"^" 
the  same,  or  any  part  thereof,  as  against  a  purchaser 

for  value  of  the  land  charged  therewith  or  of  any 
interest  in  such  land,  unless  such  land  charge  is 
registered  in  the  registry  of  land  charges  in  the 
manner  mentioned  in  this  Act  prior  to  the  comple- 
tion of  the  purchase. 

Sec  note  on  s.  12,  supra. 

14.  The  registration  of  a  land  charge  may  be  sect.  i4. 
vacated  pursuant  to  an  order  of  the  High  Court  of  Vacation  of 
Justice  or  any  judge  thereof.  ®"'*^" 

This  section  did  not  enable  the  resfistration  of  writs  to  be 
vacated.  (Cook  v.  C,  15  P.  I).  IIC.)  ^But  see  now  S.  L.  Act, 
18'.»o,  8.  11),  p.  839,  a?ile. 

Part  V. — Supplemental. 

15.  An    alphabetical    index    in   the    prescribed      sect.  is. 
form  shall  be  kept  at  the  Office  of  Land  Kegistry  index  to 
of  all   entries   made   in  any  register  kept  at  that  *'^^'''^^'*^'*- 
office  pursuant  to  this  Act. 

16.  Any  i^erson  may  search  in  any  register  or      sect.  is. 
index  kept  in  pursuance  of  this  Act  on  paying  the  Searches. 
presented  [«c]  fee. 

The  woi-d  "  presented  "  seems  to  be  a  mistake  for  "  prescribed.'* 
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17.  The  provisions  as  to  searches  in  the  Central 
Office,  requisitions,  certificates,  officers,  clerks,  per- 
sons, and  for  the  protection  of  solicitors,  trustees, 
agents,  and  other  persons  in  a  fiduciary  position 
contained  in  the  second  section  to  [«<:]  the  Con- 
veyancing Act,  1882,  except  so  much  of  those 
provisions  as  relates  to  the  making  of  general  rules, 
shall  apply  to  searches  in  any  register  or  index 
kept  in  pursuance  of  this  Act  in  the  register  of 
lis  pcndais,  the  register  of  deeds  of  arrangement 
affecting  land,  and  the  register  of  land  charges,  in 
the  same  manner  as  if  this  Act  had  been  described 
in  Part  I.  of  the  First  Schedule  to  the  Conveyancing 
and  Law  of  Property  Act,  1881. 

See  notes  on  (.'on v.  Act,  1882,  s.  2,  pp.  173—170,  ante. 


Sect.  18. 

(lencral 
rulej«. 


18.  The  Lord  Chancellor  may  at  any  time  after 
the  passing  of  this  Act,  and  from  time  to  time, 
with  the  concurrence  of  the  Commissioners  of  Her 
Majesty's  Treasury  as  to  fees,  make  such  general 
rules  as  may  be  required  for  carrying  this  Act  into 
f^flfect. 
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LAND  CHARGES  ACT,   1000. 

(63  &  64  Vict.  c.  26.) 

Jn  Jit  to  amend  the  Law  relathuj  to  Chaiyes  on  Land 
and  to  niattern  ronneded  therewith. 

[30th  July  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1, — (1.)  The  business  of  the  registrar  of  judg-      seot.i. 
ments  hitherto  conducted  in  the  central  office  of  the  Transfer  to 
Supreme   Court    shall   be  conducted  in  the  Office  j^gfstry 
of  Land  Kegistry,    and  the  Lord  Chancellor  may  office  of 
by  order  i)rovide  for  transferring  to  the  Office  of  veiat^^to 
Land   Registry  such  officers   as   may   be   required  theregistry 
for  conducting  that  business,  and  such  books  and  ^*J°^^®"**- 
papers  as  may  be  needed  in  connexion  therewith, 
and  for  carrying  out  any  arrangements  incidental  to 
or  consequential  on  the  transfer,  and  for  abolishing 
the  office  of  registrar  of  judgments. 

(2.)  Provided  that  nothing  in  this  section  shall 
apply  to  the  registry  of  Scotch  and  Irish  judgments 
established  under  the  Judgments  Extension  Act,  3i&32Vict 
1868,  and  the  Inferior  Courts  Judgments  Extension 
Act,  1882,  or  any  Act  amending  the  same.  Ziii. 

(3.)  This  section  shall  come  into  operation  on 
such  day  as  the  Lord  Chancellor  at  any  time  after 
the  passing  of  this  Act  may  by  order  direct. 

2. — (1.)  A  judgment    or   recognizance,  whether      sect. 2. 
obtained  or  entered  into  on  behalf  of  the  Crown  or  ^^|f«  ^l 

register  ot 
judgraents. 


c.  54. 

45  &  46  Vict. 
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Land 

Charges  Act, 

1900, 

Sect.  2. 


51  k  52  Vict, 
c.  51. 


1  &  2  Vict, 
c.  110. 

2  &  3  Vict, 
c.  11. 

23  &  24  Vict, 
c.  38. 

27  &  28  Vict, 
c.  112. 

28  k  29  Vict, 
c.  104. 

Sect.  3. 

Amernhnents 
of  51  k  52 
Vict.  c.  51. 


otherv^ise,  and  w^hether  obtained  or  entered  into 
before  or  after  the  commencement  of  this  Act,  shall 
not  operate  as  a  charge  on  land,  or  on  any  interest 
in  land,  or  on  the  unpaid  purchase  money  for  any 
land,  unless  or  until  a  writ  or  order  for  the  purpose 
of  enforcing  it  is  registered  under  section  five  of  the 
Land  Charges  Registration  and  Searches  Act,  1888. 

(2.)  This  section  shall  apply  to  any  inquisition 
finding  a  debt  due  to  the  Crown,  and  any  obligation  or 
specialty  made  to  the  Crown,  and  any  acceptance 
of  office  from  or  under  the  Crown,  whatever  may 
have  been  its  date,  in  like  manner  as  it  applies 
to  a  judgment. 

(3.)  Except  under  an  order  of  the  High  Court,  no 
entry  shall  be  made  in  any  register  kept  under 
sections  nineteen  and  twenty-one  of  the  Judgments 
Act,  1838,  section  eight  of  the  Judgments  Act,  1839, 
the  Law  of  Property  Amendment  Act,  1860,  the 
Judgments  Act,  1864,  or  the  Crown  Suits,  &c.  Act 
1865. 

3.  Section  six  of  the  Land  Charges  Registration 
and  Searches  Act,  1888,  shall  apply  to  every  wTit 
and  order  affecting  land  issued  or  made  by  any 
court  for  the  purpose  of  enforcing  a  judgment, 
whether  obtained  on  behalf  of  the  Crown  or  other- 
wise, and  whether  obtained  before  or  after  the 
commencement  of  this  Act,  and  to  every  delivery  in 
execution  or  other  proceeding  taken  in  pursuance  of 
any  such  writ  or  order,  or  in  obedience  thereto. 


Sect.  4. 

7  Anne  c.  20 
not  to  apply 
to  certain 
charges. 


4.  From  and  after  the  passing  of  this  Act  the 
Middlesex  Registry  Act,  1708,  shall  not  apply  to  any 
instrument  made  after  the  passing  of  this  Act  and 
capable  of  registration  under  this  Act  or  the  Land 
Charges  Registration  and  Searches  Act,  1888. 


Sect.  5. 

Repeal. 


5.  As  from  the  commencement  of  this  Act  the 
enactments  specified  in  the  schedule  to  this  Act  are 
herel)y  repealed  to  the  extent  mentioned  in  the  third 
column  of  that  schedule. 
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6, — (l.'i  This  Act  shall  not  extend  to  Scotland  or       Land 
Ireland.  *"^'o^«»' 

(2.)  This  Act  shall,  except  as  otherwise  expressly      sect.e. 
provided,  come  into  operation  on  the  first  day  of  Extent,  com- 
July  one  thousand  nine  hundred  and  one.  Xrt^tHif* 

(3.)  This  Act  may  be  cited  as  the  Land  Charges  and  con-  ' 
Act,  1900,  and  shall  be  construed  as  one  with  the  «*™°'»«°- 
Land  Charges  Registration  and  Searches  Act,  1888.    5i&62Vict. 


SCHEDULE. 


Schedule. 


Enactments  Repealed. 


Section  5. 


Session  and  Chapter. 

TiUe  or  Short  Title. 

Extent  of  Repeal. 

1  &2  Vict.  c.  110 

The  Judgments  Act,  183S... 

Section  nineteen,  and 
section  twenty  -  one, 
from  the  words  "  Pro- 
vided always  "  to  "  one 
shilling." 

2  .V  3  Vict.  c.  11 

The  Judgments  Act,  1839... 

Sections  two,  three,  five, 
six,  eight,  and  nine,  and 
section  four,  except  so 
far  as  it  applies  to  lis 
pendens. 

3  &  4  Vict.  c.  82 

The  Judgments  Act,  1840... 

Section  two. 

18&;  19  Vict.  p.  15 

The  Judgments  Act,  1855... 

Section  two,  from  "  But 
no  judgment"  to  the 
end  of  the  section ; 
section  three,  except 
so  far  as  it  relates  to  lis 
pendens;  and  sections 
four  to  eight. 

23  &  24  Vict.  c.  38 

The     Law     of     Property 
Amendment  Act,  1860. 

Sections  one  to  five. 

27  &  28  Vict.  c.  112 

The  Judgments  Act,  1864... 

Sections  one,  two,  and 
three,  and,  in  section 
four,  the  words  "and 
whose  writ  or  other  pro- 
cess of  execution  shall 
be  duly  registered." 

28  &  29  Vict.  c.  104 

The  Crown  Suits,  &c.  Act, 
1865. 

Sections  forty-eight  and 
forty-nine. 

.51  &  52  Vict.  c.  51 

The  Land  Charges  Regis- 
tration and  Searches  Act, 
1888. 

Proviso  (fl)  of  section  six. 

c. 
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VOLUNTARY  CONVEYANCES  ACT, 
1898. 


Sect.  1. 

Short  title. 


Sect.  2. 

Voluntary 
conveyances 
if  bona  fide 
not  to  be 
avoided  under 
'27  Eliz.  c.  4. 


(56  &  57  Vict.  c.  21.) 

An  Act  to  amend  the  Law  relating  to  tlie  Avoidance  of 
Voluntary  Conveyances. 

[29th  June,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Voluntary  Con- 
veyances Act,  1893. 

2.  Subject  as  herein-after  mentioned  no  voluntary 
conveyance  of  any  lands,  tenements,  or  heredita- 
ments, whether  made  before  or  after  the  passing  of 
this  Act,  if  in  fact  made  bona  fide  and  v^thout  any 
fraudulent  intent,  shall  hereafter  be  deemed  fraudu- 
lent or  covinous  within  the  meaning  of  the  Act 
twenty-seven  Elizabeth,  chapter  four,  by  reason  of 
any  subsequent  purchase  for  value,  or  be  defeated 
under  any  of  the  provisions  of  the  said  Act  by  a 
conveyance  made  upon  any  such  purchase,  any  rule 
of  law  notwithstanding. 

It  is  well  known  that,  by  a  forced  construction  of  27  Eliz.  c.  4, 
s.  2,  a  sale  and  conveyance  of  lands,  tenements,  or  hereditaments 
for  valuable  consideration,  made  subsequently  to  a  voluntary 
settlement  (or  other  voluntary  conveyance)  executed  by  the  same 
person,  was,  to  the  extent  of  the  estate  comprised  in  such  sale 
and  conveyance,  held  to  defeat  the  limitations  and  provisions  of 
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the  settlement :    the  mere  fact  of  a  sabsequent  sale  for  value     Vol.  Conv. 
being  accepted  as  conclusive  evidence  that  at  the  date  of  the     Act,  1898, 
settlement  an  intent  to  deceive  the  subsequent  purchaser  had        ^^^^'  ^- 
been  present  to  the  mind  of  the  settlor,  constituting  fraud  and 
coyine  within   the  meaning  of  the   Act.     This  principle  was 
extended  to  settlements  of  copyholds.     But  the  Courts,  astutely 
opposing  one  extravagance  to  another,  held  that  it  did  not  extend 
to  settlements  of  leaseholds,  upon  the  ground  that  acceptance  of 
the  liabilities  thereto  annexed  constituted  a  consideration.     {Price 
V.  Jenkins,  5  Ch.  D.  019.)     This  case  has  been  dissented  from 
in  Ireland.     (Lee  v.  MaOmvs,  G  L.  R.  Ir.  530.)     But,  though 
much  canvassed,  it  has  never  been  overruled  in  England.     {Per 
Kekewich,  J.,  in  Harris  v.  Tubh,  42  Ch.  D.  71),  at  p.  81.)     The 
doctrine  is  now  confirmed  and  extended  to  all  estates  and  interests 
by  this  section. 

3.  This  Act  does  not  apply  in  any  case  in  which      sect  8. 
the  author  of  a  voluntary  conveyance  of  any  lands,  Saving 
tenements,  or  hereditaments  has  subsequently,  but  ^^^^^ 
before  the  passing  of  this  Act,  disposed  of  or  dealt  before  pass- 
with  the  same  lands,  tenements,  or  hereditaments  ^''k^^^'^- 
to  or  in  favour  of  a  purchaser  for  value. 

4.  The  expression  **  conveyance ''  includes  every      sect.  4.. 
mode  of  disposition  mentioned  or  referred  to  in  the  Definition  of 

said  Act  of  Elizabeth.  conveyance. 

The  words  are  : — "  Everie  conveiance,  graunt,  charge,  lease, 
estate,  incombrance,  and  limitation  of  use  or  uses,  of  in  or  out 
of  any  landes,  tenementes,  or  other  hereditamentes  whatsoever." 

5.  This  Act  shall   extend   to  Ireland,   and,   as      sect.  6. 
applied  to  Ireland,  shall  be  read  and  construed  as  Application 
if  the  Act  of  the  tenth  year  of  Charles  the  First, 
session   two,  chapter  three  (Ireland),  were  substi- 
tuted for  the  said  Act  of  Elizabeth. 


H  H  2 
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38  k  39  Vict 
c.  87. 


Sect.  1. 

Devolution  of 
legal  interest 
in  real  estate 
on  death. 


(60  &  61  Vict.  c.  65.) 

An  Act  to  establish  a  Beal  Eepresentative,  and  to  amend 
the  Land  Transfer  Acty  1875. 

[6th  August,  1897.] 

Whereas  it  is  expedient  to  establish  a  real  repre- 
sentative, and  to  amend  the  Land  Transfer  Act, 
1875,  in  this  Act  referred  to  as  '*the  principal  Act ": 
Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled 
and  by  the  authority  of  the  same,  as  follows  : — 

Part  I. — Establishment  of  a  Real  Representative. 

1. — (1.)  Where  real  estate  is  vested  in  any  person 
without  a  right  in  any  other  person  to  take  by 
survivorship  it  shall,  on  his  death,  notwithstanding 
any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  personal  representatives  or  representa- 
tive from  time  to  time  as  if  it  were  a  chattel  real 
vesting  in  them  or  him. 

(2.)  This  section  shall  apply  to  any  real  estate  over 
which  a  person  executes  by  will  a  general  power 
of  appointment,  as  if  it  were  real  estate  vested  in  him. 

(3.)  Probate  and  letters  of  administration  may  be 
granted  in  respect  of  real  estate  only,  although  there 
is  no  personal  estate. 

(4.)  The  expression  "  real  estate,'*  in  this  part  of 
this  Act,  shall  not  be  deemed  to  include  land  of 
copyhold  tenure  or  customary  freehold  in  any  case 
in  which  an  admission  or  any  act  by  the  lord  of  the 
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manor  is  necessary  to  perfect  the  title  of  a  purchaser     l.  t.  Act, 
from  the  customary  tenant.  ^^t^i^ 

(5.)  This  section  applies  only  in  cases  of  death  

after  the  commencement  of  this  Act. 

The  Act  does  not  bind  the  Crown,  therefore  the  legal  estate  in 
escheated  land  does  not  vest  under  s.  1  in  the  Crown's  nominee. 
{Re  Hartley,  1899,  P.  40.)  Nor  does  it  make  estate  duty  payable 
in  respect  of  real  estate  a  **  testamentary  expense  "  within  the 
meaning  of  a  direction  in  the  will  and  payable  out  of  personal 
estate.     {Re  SharmaHy  1901,  2  Ch.  280.) 

2. — (1.)  Subject   to   the   powers,  rights,  duties,       sect. 2. 
and  liabilities  hereinafter  mentioned,  the  personal  ^^^^^^j^.*" 
representatives  of  a  deceased  person  shall  hold  the  tration. 
real  estate  as  trustees  for  the  persons  by  law  bene- 
ficially entitled  thereto,  and  those  persons  shall  have 
the  same  power  of  requiring  a  transfer  of  real  estate 
as   persons   beneficially  entitled  to  personal  estate 
have  of  requiring  a  transfer  of  such  personal  estate. 

(2.)  All  enactments  and  rules  of  law  relating  to 
the  effect  of  probate  or  letters  of  administration  as 
respects  chattels  real,  and  as  respects  the  dealing 
with  chattels  real  before  probate  or  administration, 
and  as  respects  the  payment  of  costs  of  administra- 
tion and  other  matters  in  relation  to  the  administra- 
tion of  personal  estate,  and  the  powers,  rights,  duties, 
and  liabilities  of  personal  representatives  in  respect 
of  personal  estate,  shall  apply  to  real  estate  so  far  as 
the  same  are  applicable,  as  if  that  real  estate  were  a 
chattel  real  vesting  in  them  or  him,  save  that  it 
shall  not  be  lawful  for  some  or  one  only  of  several 
joint  personal  representatives,  without  the  authority 
of  the  Court,  to -sell  or  transfer  real  estate. 

PersSnal  representatives  means  those  who  are  named  as  execu- 
tors in  a  will,  whether  they  have  proved  or  not ;  consequently  the 
concurrence  of  all  the  executors,  whether  or  not  they  have  proved 
the  will,  is  necessary  to  effect  a  valid  conveyance  of  the  testator's 
real  estate.  {Re  Pawley  and  London  and  Provincial  Banlds 
Contract,  1900,  1  Ch.  58.) 

(3.)  In  the  administration  of  the  assets  of  a  person 
dying  after  the  commencement  of  this  Act,  his  real 
estate  shall  be  administered  in  the  same  manner, 
subject  to  the  same  liabilities   for  debt,  costs,  and 
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L.  T.  Act, 

1897, 

Sect.  2. 


Sect.  3. 

Provision  for 
transfer  to 
heir  or 
devisee. 


expenses,  and  with  the  same  incidents,  as  if  it  were 
personal  estate  ;  provided  that  nothing  herein  con- 
tained shall  alter  or  aflfect  the  order  in  which  real 
and  personal  assets  respectively  are  now  applicable 
in  or  towards  the  payment  of  funeral  and  testamen- 
tary expenses,  debts,  or  legacies,  or  the  liability  of  real 
estate  to  be  charged  with  the  payment  of  legacies. 
See  Gary  and  Lotfs  Co)} tract,  infra. 

(4.)  Where  a  person  dies  possessed  of  real  estate 
the  Court  shall,  in  granting  letters  of  administration, 
have  regard  to  the  rights  and  interests  of  persons 
interested  in  his  real  estate,  and  his  heir-at-law,  if 
not  one  of  the  next-of-kin,  shall  be  equally  entitled 
to  the  grant  with  the  next-of-kin,  and  provision  shall 
be  made  by  rules  of  Court  for  adapting  the  procedure 
and  practice  in  the  grant  of  letters  of  administration 
to  the  case  of  real  estate. 

3, — (1.)  At  any  time  after  the  death  of  the  owner 
of  any  land,  his  personal  representatives  may  assent 
to  any  devise  contained  in  his  will,  or  may  convey 
the  land  to  any  person  entitled  thereto  as  heir, 
devisee,  or  otherwise,  and  may  make  the  assent  or 
conveyance,  either  subject  to  a  charge  for  the  pay- 
ment of  any  money  which  the  personal  representa- 
tives are  liable  to  pay,  or  without  any  such  charge ; 
and  on  such  assent  or  conveyance,  subject  to  a 
charge  for  all  moneys  (if  any)  which  the  personal 
representatives  are  liable  to  pay,  all  liabilities  of  the 
personal  representatives  in  respect  of  the  land  shall 
cease,  except  as  to  any  acts  done  or  contracts  entered 
into  by  them  before  such  assent  or  conveyance. 

Where  a  conveyance  was  made  to  the  devisee  subject  to  a 'charge 
of  any  money  which  the  personal  representatives  of  the  testator 
were  liable  to  pay,  all  claims  having  been  paid  of  which  notice 
had  been  received,  a  purchaser  from  the  devisee  was  not  entitled 
to  an  indemnity  against  any  claim  that  might  thereafter  be  made. 
(Carf/  and  Loft's  Contract,  1901,  2  Ch.  463.) 

The  personal  representative  is  entitled  to  assent  to  a  devise  in 
preference  to  executing  a  conveyance.  {Re  Fix,  W.  N.  1901, 
p.  105.)     As  to  form  of  assent,  see  8.  C. 

(2.)  At  any  time  after  the  expiration  of  one  year 
from  the  death  of  the  owner  of  any  land,  if  his 
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personal  representatives  have  failed  on  the  request     l.  t.  Act. 
of  the  person  entitled  to  the  land  to  convey  the  land      s^^^h. 

to  that  person,  the  Court  may,  if  it  thinks  fit,  on  the   

application  of  that  person,  and  after  notice  to  the 
personal  representatives,  order  that  the  conveyance  be 
made,  or,  in  the  case  of  registered  land,  that  the  person 
so  entitled  be  registered  as  proprietor  of  the  land,  either 
solely  or  jointly  with  the  personal  representatives. 

(3.)  Where  the  personal  representatives  of  a  de- 
ceased person  are  registered  as  proprietors  of  land 
on  his  death,  a  fee  shall  not  be  chargeable  on  any 
transfer  of  the  land  by  them  unless  the  transfer  is 
for  valuable  consideration. 

(4.)  The  production  of  an  assent  in  the  prescribed 
form  by  the  personal  representatives  of  a  deceased 
proprietor  of  registered  land  shall  authorize  the 
registrar  to  register  the  person  named  in  the  assent 
as  proprietor  of  the  land. 

4, — (1.)  The  personal  representatives  of  a  deceased      8««t-  4. 
person  may,  in  the  absence  of  any  express  provision  ^J^^^/^J^*'^  ^^ 
to  the  contrary  contained  in  the  will  of  such  deceased  sTtufactioli  of" 
person,  with  the  consent  of  the  person  entitled  to  ^^^^^^ 
any  legacy  given  by  the  deceased  person  or  to  a  estate, 
share   in   his   residuary   estate,   or,   if    the   person 
entitled  is  a  lunatic  or  an  infant,  with  the  consent 
of  his  committee,  trustee,  or  guardian,  appropriate 
any  part  of  the  residuary  estate  of  the  deceased  in  or 
towards  satisfaction  of  that  legacy  or  share,  and  may 
for  that  purpose  value  in  accordance  with  the  pre- 
scribed pro\dsions  the  whole   or   any  part  of   the 
property   of   the   deceased  person  in  such  manner 
as  they  think  fit.     Provided  that  before  any  such 
appropriation  is  effectual,  notice  of  such  intended 
appropriation  shall  be  given  to  all  persons  interested 
in  the  residuarj^  estate,  any  of  whom  may  thereupon 
within  the  prescribed  time  apply  to  the  Court,  and 
such  valuation  and  appropriation  shall  be  conclusive 
save  as  otherwise  directed  by  the  Court. 

This  sub-section  has  not  taken  away  from  executors  and  trustees 
the  power  of  appropriation  which  existed  before  the  Act,  at  all 
events  in  cases  where  there  is  a  trust  for  sale  and  conversion. 
(Re  Beverly,  Watson  v.  Watson,  1901,  1  Ch.  681.) 
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(2.)  Where  any  property  is  so  appropriated  a  con- 
veyance thereof  by  the  personal  representatives  to 
the  person  to  whom  it  is  appropriated  shall  not, 
by  reason  only  that  the  property  so  conveyed  is 
accepted  by  the  person  to  whom  it  is  conveyed  in  or 
towards  the  satisfaction  of  a  legacy  or  a  share  in 
residuary  estate,  be  liable  to  any  higher  stamp  duty 
than  that  payable  on  a  transfer  of  personal  property 
for  a  like  purpose. 

(3.)  In  the  case  of  registered  land,  the  production 
of  the  prescribed  evidence  of  an  appropriation  under 
this  section  shall  authorize  the  registrar  to  register 
the  person  to  whom  the  property  is  appropriated  as 
proprietor  of  the  land. 

5.  Nothing  in  this  part  of  this  Act  shall  affect 
any  duty  payable  in  respect  of  real  estate  or  impose 
on  real  estate  any  other  duty  than  is  now  payable  in 
respect  thereof. 


PART  IL— Amendmentn  of  the  Land  Transfer  Act,  1875. 

Seet.6.  6. — (1.)   Settled  land  may  (at  the  option  of  the  tenant  for 

Settled  laml.  ^i^^)  ^^  registered  either  in  the  name  of  the  tenant  for  life,  or, 
where  there  are  trustees  with  powers  of  sale,  in  the  names  of 
those  trustees,  or,  where  there  is  an  overriding  power  of  appoint- 
ment of  the  fee  simple,  in  the  names  of  the  persons  in  whom 
that  power  is  vested. 

(2.)  There  shall  also  be  entered  on  the  register  such  restric- 
tions or  inhibitions  as  may  be  prescribed,  or  may  be  expedient, 
for  the  protection  of  the  rights  of  the  persons  beneficially 
interested  in  the  land. 

(8.)  Where  land  already  registered  is  assured  to  the  uses  of  a 
settlement,  the  instrument  of  transfer  may  be  in  a  specially 
prescribed  form,  which  shall  operate  as  a  conveyance  to  the  uses 
of  the  settlement,  and  it  shall  be  the  duty  of  the  trustees  of  the 
settlement  (if  any)  to  concur  in  the  instrument,  and  to  apply  for 
the  entry  on  the  register  of  the  proper  restrictions  or  inhibitions 
under  this  section.  If  there  are  no  such  trustees,  the  registrar 
shall  inquire  into  the  terms  of  the  settlement,  and  shall  enter  on 
the  re^nster  such  restrictions  or  inhibitions  as  may  be  prescribed, 
or  as  appear  to  him  to  be  in  accordance  with  this  section. 

(4.)  On  the  death  of  a  tenant  for  life,  registered  as  proprietor 
of  settled  land,  it  shall  be  the  duty  of  the  trustees  of  the  settle- 
ment (if  any)  to  apply  for  the  registration  of  his  successor  or 
successors,  with  such  restrictions  or  inhibitions  (if  any)  as  may 
be  in  accordance  with  this  section.  If  the  trustees  neglect  to 
apply  or  if  there  are  no  such  trustees,  the  registrar  shall  proceed 


Digitized  by 


Google 


THE  LAND  TRANSFER  ACT,  1897.  478 

under  the  forty-first  section  of  the  principal  Act  in  such  manner      1.  T.  Act, 
as  may  be  prescribed.  1897, 

(5.)  Where  a  settlement  is  created  by  the  will  of,  or  otherwise  ^^^^'  ^' 
arises  in  consequence  of  the  death  of,  a  sole  registered  proprietor 
of  land  or  of  an  undivided  share  in  land,  it  shall  be  the  duty  of 
his  personal  representatives  to  apply  for  the  registration  of  the 
person  entitled  to  be  registered  as  proprietor,  and  for  the  entry 
on  the  register  of  proper  restrictions  or  inhibitions  in  accordance 
with  this  section. 

(6.)  The  settlement,  or  an  abstract  or  copy  thereof,  may  be 
filed  in  the  registry  for  reference  in  the  prescribed  manner,  but 
such  filing  shall  not  affect  a  purchaser  or  mortgagee  for  value 
from  the  registered  proprietor  with  notice  of  its  provisions,  or 
entitle  him  to  call  for  production  of  the  settlement,  or  for  any 
information  or  evidence  as  to  its  contents. 

(7.)  The  registered  proprietor  of  settled  land  and  all  other 
necessary  parties  (if  any)  shall,  on  the  request,  and  at  the 
expense,  of  any  person  entitled  to  an  estate,  interest,  or  charge 
conveyed  or  created  for  securing  money  actually  raised  at  the 
date  of  such  I'equest,  charge  the  land  in  the  prescribed  manner 
with  the  payment  of  the  money  so  raised. 

(8.)  Subject  to  the  maintenance  of  the  right  of  the  registered 
proprietor  to  deal  by  registered  disposition,  or  by  way  of  mort- 
gage by  deposit,  with  any  land  whereof  he  is  registered  as 
proprietor,  the  estates,  rights,  and  interests  of  the  persons  for 
the  time  being  entitled  under  any  settlement  comprising  the 
laud  shall  be  unaff'ected  by  the  registration  of  that  proprietor. 

(9.)  A  person  in  a  fiduciary  position  may  apply  for,  or  concur 
in,  or  assent  to,  any  registration  authorized  by  this  section,  and, 
if  he  is  a  registered  proprietor,  may  execute  an  instrument  of 
transfer  or  charge  in  the  prescribed  form  in  favour  of  any  person 
whose  registration  is  so  authorized. 

(10.)  In  this  section  the  expressions  **  tenant  for  life,"  "settled 
land,"  "settlement,"  and  "trustees  of  the  settlement,"  have  the 
same  meaning  as  in  the  Settled  Land  Acts,  1882  to  1890. 

7. — (1.)  Where  any  error  or  omission  is  made  in  the  register,        8«ct.  7. 
or  where  any  entry  in  the  register  is  made  or  procured  by  or  in  Right  to 
pursuance  of  fraud  or  mistake,  and  the  error,  omission,  or  entry  indemnity  in 
is  not  capable  of  rectification  under  the  principal  Act,  any  person  ^®"**'^  ^^^^  ^ 
suttering  loss  thereby  shall  be  entitled  to  be  indemnified  in  the  ^^g^  ^^  ^^^^'^ 
manner  in  this  Act  provided. 

(2.)  Provided  that  where  a  registered  disposition  would  if 
unregistered  be  absolutely  void,  or  where  the  effect  of  such 
error,  omission,  or  entry,  would  be  to  deprive  a  pei*son  of  land 
of  which  he  is  in  possession,  or  in  receipt  of  the  rents  and  profits, 
the  register  shall  Tbe  rectified  and  the  person  suffering  loss  by  the 
rectification  shall  be  entitled  to  the  indemnity. 

(3.)  A  person  shall  not  be  entitled  to  indemnity  for  any  loss 
where  he  has  caused  or  substantially  contributed  to  the  loss  by 
his  act,  neglect,  or  default,  and  the  omission  to  register  a 
sufficient   caution,    notice,   inhibition,   or   other    i-estrictiou    to 
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protect  a  mortgage  by  deposit  or  other  equitable  interest,  or  any 
estate  or  interest  created  under  section  forty-nine  of  the  principal 
Act,  shall  be  deemed  neglect  within  the  meaning  of  this  sub- 
section. 

(4.)  Where  the  register  is  rectified  under  the  principal  Act  by 
reason  of  fraud  or  mistake  which  has  occurred  in  a  registered 
disposition  for  valuable  consideration,  and  which  the  grantee 
was  net  aware  of  and  could  not  by  the  exercise  of  reasonable 
care  have  discovered,  the  person  suffering  loss  by  the  rectification 
shall  likewise  be  entitled  to  indemnity  under  this  section. 

(&.)  The  registrar  may,  if  the  applicant  desires  it,  and  subject 
to  an  appeal  to  the  Court,  determine  whether  a  right  to  indem- 
nity has  arisen  under  this  section,  and,  if  so,  award  indemnity. 
In  the  event  of  an  appes^l  to  the  Court,  the  applicant  shall  not 
be  required  to  pay  any  costs  except  his  own,  even  if  unsuc- 
cessful, unless  the  Court  shall  consider  that  the  appeal  is 
unreasonable. 

(6.)  Where  indemnity  is  paid  for  a  loss,  the  registrar,  on 
behalf  of  the  Crown,  shall  be  entitled  to  recover  the  amount  paid 
from  any  person  who  has  caused  or  substantiaUy  contributed  to 
the  loss  by  his  act,  neglect,  or  default. 

(7.)  A  claim  for  indemnity  under  this  section  shall  be  deemed 
a  simple  contract  debt,  and  for  the  purposes  of  the  Limitation 
Act,  1623,  the  cause  of  action  shall  be  deemed  to  arise  at  the 
time  when  the  claimant  knows,  or  but  for  his  own  default  might 
know,  of  the  existence  of  his  claim.  This  section  shall  apply  to 
the  Crown  in  like  manner  as  it  applies  to  a  private  person. 

8. — (1.)  So  long  as  a  land  certificate,  oflBce  copy  of  a  registered 
lease,  or  certificate  of  charge,  is  outstanding,  it  shall  be  produced  to 
the  registrar  on  every  entry  in  the  register  of  a  disposition  by  the 
registered  proprietor  of  the  land  or  charge  to  which  it  relates,  and  on 
every  registered  transmission  or  rectification  of  the  register,  and  a 
note  of  every  such  entry,  transmission,  or  rectification  shall  be 
officially  indorsed  on  the  certificate  or  office  copy,  and  the  registrar 
shall  have  the  same  powers  of  compelling  the  production  of  certifi- 
cates and  office  copies  as  are  conferred  on  him  by  sections  one 
hundred  and  nine  and  one  hundred  and  ten  of  the  principal  Act  as 
to  the  production  of  maps,  surveys,  books,  and  other  documents. 

(2.)  Where  a  land  certificate  or  office  copy  of  a  registered  lease 
has  been  issued,  the  vendor  shall  deliver  it  to  the  purchaser  on 
completion  of  the  purchase,  or,  if  onljr  a  part  of  the  land  com- 
prised in  the  certificate  or  office  copy  is  sold,  he  shall,  at  his  own 
expense,  produce,  or  procure  the  production  of,  the  certificate  or 
office  copy  in  accordance  with  this  section  for  the  completion  of 
the  purchaser's  registration.  Where  the  certificate  or  office  copy 
has  been  lost  or  destroyed,  the  vendor  shall  pay  the  costs  of  the 
proceedings  required  to  enable  the  registrar  to  proceed  without  it. 

(3.)  A  new  land  certificate,  office  copy  of  a  registered  lease  or 
certificate  of  charge,  shall  not  be  granted  by  the  r^istrar  in 
place  of  a  former  certificate,  or  office  copy,  which  has  been  lost 
or  destroyed,  unless  the  applicant  has  filed  with  the  registrar  a 
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statutory  declaration  and  sach  other  evidence,  if  any,  as  the      1.  T.  Act, 
registrar  may  think  necessary,  stating  the  fact  and  circumstances         l^^t 

of  the  loss  or  destruction  of  the  former  certificate  or  oflSce  copy,   ^^^^'  ^' 

nor  until  at  least  one  advertisement  of  the  application  in  the 
London  Gazette  and  three  advertisements  in  a  London  daily 
morning  newspaper  shall  have  been  published  at  intervals  of  not 
less  than  seven  days,  and  three  advertisements  in  a  local  news- 
paper circulating  in  the  district  in  which  the  land  is  situate,  and 
such  indemnity  (if  any)  given  as  the  registrar  shall  think  fit. 

(4.)  Where  a  transfer  of  land  is  made  by  the  registered  pro- 
prietor of  a  charge,  in  exercise  of  the  power  of  sale  conferred 
by  the  charge,  it  may  be  registered,  and  a  new  land  certificate 
may  be  issued  to  the  purchaser,  without  production  of  the  former 
land  certificate,  but  the  certificate  of  charge  (if  any)  must  be 
produced   or   accounted   for   in   accordance  with    this   section. 
Subject  to  any  stipulation  to  the  contrary  the  proprietor  of  a 
registered  charge  shall  not  be  entitled  to  have  custody  of  the 
land  certificate,  or  to  require  a  land  certificate  to  be  applied  for : — 
(i.)  On  the  first  registration  of  freehold  or  leasehold  land,  and 
on  the  registration  of  a  charge,  a  land  certificate,  office 
copy  of  the  registered  lease,  or  certificate  of  charge,  as 
the  case  may  be,  shall  be  prepared,  and  shall  either  be 
delivered  to  the  registered  proprietor  or  deposited  in 
the  registry  as  the  said  proprietor  may  prefer ; 
(ii.)  If  so  deposited  in  the  registry  it  shall  be  officially  indorsed 
from  time  to  time,  as  in  this  section  provided,  with  notes 
of  all  subsequent  eutries  in  the  register  affecting  the 
land  or  charge  to  which  it  relates ; 
(iii.)  The  registered  proprietor  may  at  any  time  apply  for  the 
delivery  of  the  certificate  or  office  copy  to  himself  or  to 
such  person  as  he  may  direct,  and   may  at  any  time 
again  deposit  it  in  the  land  registry ; 
(iv.)  The  preparation,  issue,  indorsement,  and  deposit  in  the 
registry  of  the  certificate  or  office  copy  shall  be  effected 
without  cost  to  the  proprietor. 
The  registered  proprietor  of  any  freehold  or   leasehold  land 
or  of  a  charge  may,  subject  to  any  registered  estates,  charges,  or 
rights,  create  a  lien  on  the  land  or  charge  by  deposit  of  the  land 
certificate  or  office  copy  of   registered  lease,  or  certificate   of 
charge ;  and  such  lien  shall,  subject  as  aforesaid,  be  equivalent 
to  a  lien  created  by  the  deposit  of  title  deeds  or  of  a  mortgage 
deed  of  unregistered  land  by  an  owner  entitled  in  fee  simple  or 
for  the  term  or  interest  created  by  the  lease  for  his  own  benefit, 
or  by  a  mortgagee  beneficially  entitled  to  the  mortgage. 

9. — (1.)  The  provisions  of  section  eight  of  the  Conveyancing        Sect.  9. 
and  Law  of  Property  Act,  1881,  shall  apply,  so  far  as  applicable  Transfers  and 
thereto,  to  transfers  of  registered  land  as  though  such  transfers  charges, 
were  made  by  deed,  and  a  transfer  of  land  made  by  the  pro-  44  k  45  Vict, 
prietor  of  a  registered  charge  with  power  of  sale  shall  operate  as  ®-  ^^• 
a  conveyance  in  professed  exercise  of  the  power  of  sale  conferred 
by  the  said  Act. 
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(2.)  The  provisions  of  sections  nineteen,  twenty,  twenty-one 
(except  sub-sections  one  and  four),  twenty-two,  twenty-three,  and 
twenty-four  of  the  same  Act,  shall  similarly  apply  to  registered 
charges. 

(8.)  Every  registered  proprietor  of  land  may  in  the  prescribed 
manner  charge  it  with  an  annuity  or  other  periodical  payment, 
and  the  provisions  of  the  principal  Act  and  this  Act  with  regard 
to  charges  shall  apply  to  any  such  charge.  Every  registered 
proprietor  of  land  may  charge  it,  in  favour  of  a  building  society 
under  the  Building  Societies  Acts,  by  means  of  a  mortgage  made 
in  pursuance  of  or  consistent  with  the  rules  of  that  society,  and 
the  mortgage  shall  be  deemed  a  charge  made  in  the  prescribed 
manner,  and  shall  be  registered  accordingly. 

(4.)  Nothing  contained  in  any  charge  shall  (i)  take  away  from 
the  registered  proprietor  thereof  the  power  of  transferring  it  by 
registered  disposition  or  of  requiring  the  cessation  thereof  to  be 
noted  on  the  register,  or  (ii)  atfecfc  any  registered  dealing  with 
land  or  a  charge  in  respect  of  which  the  charge  is  not  expressly 
registered  or  protected,  in  accordance  with  the  principal  Act  and 
this  Act. 

(5.)  The  registrar  may,  on  the  application,  or  with  the  consent, 
of  the  registered  proprietor  of  the  land,  and  of  the  proprietors  of 
all  registered  charges  (if  any)  of  equal  or  inferior  priority,  alter 
the  terms  of  a  charge 

(6.)  Where  a  person  on  whom  the  right  to  be  registered  as 
proprietor  of  land  or  of  a  charge  has  devolved  by  reason  of  the 
death  or  bankruptcy  of  the  registered  proprietor,  or  has  been 
conferred  by  an  instrument  of  transfer  or  charge,  in  accordance 
with  the  principal  Act  and  this  Act,  desires  to  transfer  or 
charge  the  land  or  to  deal  with  the  charge  before  he  is  himself 
registered  as  proprietor,  he  may  do  so  in  the  prescribed  manner, 
and  subject  to  the  prescribed  conditions.  Subject  to  the  pro- 
visions of  the  principal  Act  with  regard  to  registered  dealings 
for  valuable  consideration,  a  transfer  or  charge  so  made  shall 
have  the  same  efl'ect  as  if  the  person  making  it  were  registered  as 
proprietor. 

10.  Every  person  who  (not  being  a  barrister  or  duly  certifi- 
cated solicitor,  notary  public,  conveyancer,  S[)ecial  pleader,  or 
draftsman  in  equity)  either  directly  or  indirectly,  for  or  in 
expectation  of  any  fee,  gain,  or  reward,  draws  or  prepares  any 
instrument  of  transfer  or  charge,  or  an  application  to  register 
restrictive  conditions,  or  to  alter  or  discharge,  or  alter  the  priority 
of  a  registered  charge,  or  any  other  prescribed  instrument,  shall 
incur  a  fine  not  exceeding  fifty  pounds,  which  shall  l)e  recoverable 
before  a  Court  of  Summary  Jurisdiction  in  manner  provided  by 
the  Summary  Jurisdiction  Acts. 

Provided  that  this  section  shall  not  extend  to — 

(a)  any  public  officer  drawing  or  preparing  instruments  and 

applications  in  the  course  of  liis  duty  ;  or 

(b)  any  person  employed  merely  to  engross  any  instrument  or 

application. 
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11.  Section  two  of  the  statute  of  the  thirty-second  year  of  the  L.  T.  Act, 
reign  of  Henry  the  Eighth,  chapter  nine,  which  prohibits  sales  1®®7, 
and  other  dispositions  of  land  of  which  the  grantor  or  his  prede-  ^^^'  ^^' 
cesser  in  title  has  not  been  in  possession  for  one  whole   year  As  to  statute 
previously  to  the  disposition  being  made,  is  hereby  repealed.  oi  32  Hen.  8, 

12.  A  title  to  registered  land  adverse  to  or  in  derogation  of       Sect.  12. 
the  title  of  the  registered  proprietor  shall  not  be  acquired  by  any  As  to  title  by 
length  of  possession,  and  the  registered  proprietor  may  at  any  possession, 
time  make  an  entry  or  bring  an  action  to  recover  possession  of 

the  land  accordingly.  Provided  that  where  a  person  would,  but 
for  the  provisions  of  the  principal  Act  or  of  this  section,  have 
obtained  a  title  by  possession  to  registered  land,  he  may  apply 
for  an  order  for  rectification  of  the  register  under  section  ninety- 
five  of  the  principal  Act,  and  on  such  application  the  Court  may, 
subject  to  any  estates  or  rights  acquired  by  registration  for 
valuable  consideration  in  pursuance  of  the  principal  Act  or  this 
Act,  order  the  register  to  be  rectified  accordingly.  And  provided 
also,  that  this  section  shall  not  prejudice,  as  against  any  person 
rei^istered  as  first  proprietor  of  land  with  a  possessory  title  only, 
any  adverse  claim  in  respect  of  length  of  possession  of  any  other 
pereon  who  was  in  possession  of  such  land  at  the  time  when  the 
registration  of  such  first  proprietor  took  place. 

13. — (1.)  On  every  application  to  register  land  with  an  abso-  Sect.  18. 
lute  title,  or  to  register  a  transmission  of  land,  the  registrar  shall  Astcsucces- 
inquire  as  to  Succession  Duty  and  Estate  Duty.  sion  .imi  entate 

(2.)  If,  on  such  apphcation,  it  appears  that  there  is,  or  is  ^^*y- 
capable  of  arising,  any  such  liability  to  Succession  Duty  or 
Estate  Duty  as  would  affect  the  purchaser  from  the  person  to 
be  registered  as  proprietor  if  the  land  were  unrej^istered,  the 
registrar  shall  enter  notice  of  the  liability  on  the  register  in  the 
prescribed  manner. 

(3.)  Succession  Duty  and  Estate  Duty  shall  not — 

(a)  unless  so  noted  on  the  register ;  or 

(b)  unless  in  the  case  of  a  possessory  title  the  liability  to  the 

duty  was,  at  the  date  of  the  original  registration  of  the 
land,  suteisting  or  capable  of  arising  ;  or 

(c)  unless  in  the  case  of  a  qualified  title  the  liability  to  the 

duty  was  included  in  the   exceptions  made   on  such 

original  registration  of  the  land  ; 
affect  a  boni  fide  registered  purchaser  for  full  consideration  in 
money    or   money's    worth,    although    he    may   have    received 
extraneous  notice  of  the  liability  in  respect  thereof. 

14. — (1.)  So  much  of  section  eighty-three  of  the  principal  Act       Sect.  14. 

as  prohibits  the  registration  of  undivided  shares,  and  limits  the  Repeal  in  part 

number  of  co-proprietors,  and  relates  to  the  description,  boun-  of  38  &  .39 

daries,  and  extent,  and  alteration  of  the  description  of  registered  ^*^^  ^  ^7' 

land  is  repealed.  ^*  ^^' 

(2.)  Registered  land    shall    be  described    in  the    prescribe] 
manner  by  means  of   the  ordnance  map,  together  with  such 
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L.  T.  Act, 

1897, 
Seet.  14. 


Seet.  15. 

ProvisioDs  as 
to  land  held 
by  incumbeDto 
of  benefices. 

1  &  2  Vict, 
c.  23. 

2  k  3  Vict. 
C.49. 

51  &  52  Vict, 
c.  20. 


Seet.  16. 

Provisions  as 
to  vendor  and 
purchaser  on 
sales. 


38  &  39  Vict, 
c.  87. 


further  verbal  particulars  (if  any)  as  the  applicant  for  registra- 
tion may  desire,  and  the  registrar,  or  the  Court,  if  the  applicant 
prefers,  may  approve,  regard  being  had  to  ready  identification  of 
parcels,  correct  description  of  boundaries,  and,  as  far  as  may  be, 
uniformity  of  practice. 

15. — (1.)  Where  the  incumbent  of  a  benefice  and  his  successors 
are  the  registered  proprietors  of  land — 

(i.)  No  disposition  thereof  shall  be  registered  unless  a  certifi- 
cate in  the  prescribed  form  shall  be  obtained — 

(a)  in  case  of  sales  under  the  Parsonages  Act,  1838,  or 
the  Church  Building  Act,  1839,  or  any  Acts  amending 
or  extending  the  same  respectively,  from  Queen  Anne's 
Bounty ;  or 

(b)  in  case  of  sales  under  the  Glebe  Lands  Act,  1888,  or 
any  Acts  amending  or  extending  the  same,  from  the 
Board  of  Agriculture  ;  or 

(c)  in  all  other  cases,  from  the  Ecclesiastical  Commis- 
sionere. 

(ii.)  No  lien  shall  be  created  by  deposit  of  the  land  certificate, 
and  an  inhibition  shall  be  placed  on  the  register  and 
on  the  land  certificate  accordingly. 

The  production  of  a  certificate  from  any  of  the  above-mentioned 
bodies  shall  be  a  sufficient  authority  to  the  registrar  to  register 
the  disposition  in  question,  and  it  shall  be  the  duty  of  the  proper 
body  to  grant  such  certificate  in  all  cases  in  which  the  facts  admit 
thereof. 

(2.)  On  the  registration  of  the  incumbent  of  a  benefice  and  his 
successors  as  the  proprietors  of  registered  land,  if  it  shall  be 
certified  by  Queen  Anne's  Bounty,  or  shall  otherwise  appear, 
that  such  land  was  originally  purchased  by  Queen  Anne's  Bounty 
or  was  otherwise  appropriated  or  annexed  by  or  with  the  consent 
or  the  concurrence  of  Queen  Anne's  Bounty  to  the  benefice  for 
the  augmentation  thereof,  the  registrar  shall  enter  a  note  to  that 
effect  on  the  register. 

(3.)  Where  the  incumbent  of  a  benefice  is  entitled  to  indemnity 
under  the  provisions  of  this  Act,  the  money  shall  be  paid  to 
Queen  Anne's  Bounty  and  appropriated  by  them  to  the  benefice. 

(4.)  'i'he  term  "  benefice  "  in  this  section  shall  comprehend 
all  rt'ctories  with  cure  of  souls,  vicarages,  perpetual  curacies, 
donatives,  endowed  public  chapels  and  parochial  chapelries, 
and  chapelries  or  districts  belonging,  or  reputed  to  belong,  or 
annexed,  or  reputed  to  be  annexed,  to  any  church  or  chapel. 

16.— (1.)  A  purchaser  of  registered  land  shall  not  require  any 
evidence  of  title,  except — 

(i.)  the  evidence  to  be  obtained  from  an  inspection  of   the 

register  or  of  a  certified  copy  of,  or  extract  from,  the 

register ; 
(ii.)  a  statutory  declaration  as  to  the  existence  or  otherwise  of 

matters  which  are  declared  by  section  eighteen  of  the 

principal  Act  and  by  this  Act  not  to  be  incumbrances  ; 
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(iii.)  if  the  proprietor  of  the  land  is  registered  with  an  abso- 
lute title,  and  there  are  incumbrances  entered  on  the 
register  as  subsisting  at   the  first  registration  of  the 
land,  either  evidence  of  the  title  to  those  incumbrances, 
or  evidence  of  their  discharge  from  the  register ; 
(iv.)  where  the  proprietor  of  the  land  is  registered  with  a 
qualified  title,  the  same  evidence  as  above  provided  in 
the  case  of  absolute  title,  and  such  evidence  as  to  any 
estate,  right,  or  interest  excluded  from  the  effect  of  the 
registration  as  a  purchaser  would  be  entitled  to  if  the 
land  were  unregistered  ; 
(v.)  if  the  land  is  registered  with  a  possessory  title,  such  evi- 
dence of  the  title  subsisting  or  capable  of  arising  at  the 
first  registmtion  of  the  land  as  the  purchaser  would  be 
entitled  to  if  the  land  were  unregistered. 
(2.)  Where  the  vendor  of  registered  land  is  not  himself  regis- 
tered as  proprietor  of  the  land  or  of  a  charge  giving  a  power  of 
sale  over  the  land,  he  shall,  at  the  reauest  of  the  purchaser  and 
at  his  own  expense,  and  notwithstanding  any  stipulation  to  the 
contrary,  either  procure  the  registration  of  himself  as  proprietor 
of  the  land  or  of  the  charge,  as  the  case  may  be,  or  procure  a 
transfer  from  the  registered  proprietor  to  the  purchaser. 

(3.)  In  the  absence  of  special  stipulation,  a  vendor  of  land 
registered  with  an  absolute  title  shall  not  be  required  to  enter 
into  any  covenant  for  title,  and  a  vendor  of  land  registered  with 
a  possessory  or  qualified  title  shall  only  be  required  to  covenant 
against  estates  and  interests  excluded  from  the  effect  of  registra- 
tion, and  the  implied  covenants  under  section  seven  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  shall  be  construed 
accordingly. 

17. — (1.)  The  registered  proprietor  of  land  not  situated  in  a 
district  where  the  registration  of  title  is  compulsory,  may,  with 
the  consent  of  the  other  persons  (if  any)  for  the  time  being  ap- 
pearing by  the  register  to  be  interested  therein,  and  on  delivering 
up  the  land  certificate  or  office  copy  of  the  registered  lease  and 
certificates  of  charge  (if  any),  remove  the  land  from  the  register. 

(2.)  After  land  is  removed  from  the  register  no  further  entries 
shall  be  made  respecting  it,  and  inspection  of  the  register  may 
be  made  and  office  copies  of  the  entries  therein  may  be  issued, 
subject  to  such  regulations  as  may  be  prescribed. 

(3.)  If  the  land  so  removed  from  the  register  is  situate  within 
the  jurisdiction  of  the  Middlesex  or  Yorkshire  registries  named 
in  section  on§  hundred  and  twenty-seven  of  the  principal  Act,  it 
shall  again  be  subject  to  such  jurisdiction  as  from  the  date  of  the 
removal. 

18.  The  principal  Act  shall  be  further  amended  in  regard  to 
its  minor  details  m  the  manner  set  forth  in  the  first  schedule 
hereto. 

19. — (1.)  Where  a  county  council  apply  in  pursuance  of 
section  ten  of  the  Small  Holdings  Act,  1892,  for  registration  as 


479 


L.  T.  Aet, 

1897, 
Seet.  16. 


44  &  45  Vict, 
c.  41. 


Seet.  17. 

Power  to 
remove  land 
from  the 
register. 


38  &  39  Vict. 

c.  87. 

Sect  18. 

Minor 

amendments 
in  Schedule  I. 

Sect.  19. 

Registration 
of  sm&U 
holdings. 


Digitized  by 


Google 


L.  T.  Aet, 

1897, 
Sect.  19. 

55  k  56  Vict, 
c.  31. 

tration  of 
title  on  shIc. 


480  THE  LAND  TRANSFER  ACT,  1897. 

proprietors  of  land,  they  may  be  rejristered  as  proprietors  of  that 
land,  with  any  such  title  as  is  anthorized  by  the  principal  Act. 

(2.)  Where  a  county  council,  after  having  been  so  reo^ist^red, 
transfer  any  such  land  to  a  purchaser  of  a  small  holdinjr,  the 
purchaser  shall  be  registered  as  proprietor  of  the  land  with  an 
absolute  title,  subject  only  to  such  incumbrances  as  may  be 
created  under  the  Small  Holdings  Ac/,  1892,  and  in  any  such 
case  the  remedv  of  any  person  claiminsr  by  title  paramount  to 
the  county  council  in  respect  either  of  title  or  incumbrances  shall 
be  in  damages  only,  and  sucli  damages  shall  be  recoverable  against 
the  county  council. 

Part  III. — Compulsory  Registration  and  Insurance  Fund. 

Sect.  20.  20. — (1.)  Her  Majesty  the  Queen  may,  by  Order  in  Council, 

Power  to  declare,  as  respects  any  county  or  part  of  a  county  mentioned  or 

I!?*"'?  7^'**'     defined  in  the  Order,  that,  on  and  after  a  day  specified  in  the 

*""*  Order,  registration  of  title  to  land  is  to  be  compulsory  on  sale, 

and  thereupon  a  person  shall  not,  under  any  conveyance  on  sale 

executed  on  or  after  the  day  so  specified,  acquire  the  legal  estate 

in  any  freehold  land  in  that  county,  or  part  of  a  county,  unless 

or  until  he  is  registered  as  proprietor  of  the  land. 

(2.)  In  this  section  the  expression  ** conveyance  on  sale" 
means  an  instrument  executed  on  sale  by  virtue  whereof  there 
is  conferred  or  completed  a  title  under  which  an  application  for 
registration  as  first  proprietor  of  land  may  be  made  under  the 
:i8  \'  39  Vict,    principal  Act. 

(3.)  The  title  with  which  a  proprietor  of  freehold  land  is 
registered  in  pursuance  of  this  section  shall  be  not  less  than 
a  possessory  title  ;  but  nothing  in  this  section  shall  prevent  any 
peraon  from  being  registered  with  any  other  title  if  the  registrar 
is  satisfied  of  his  title. 

(4.)  It  shall  be  lawful  for  Her  Majesty  in  Council  to  revoke  or 
vary  auy  Order  made  under  this  section. 

(5.)  In  the  case  of  every  Order  proposed  to  be  made  under  this 
secti«.»n,  notice  shall,  six  months  before  tlie  Order  is  made,  be  given 
to  the  council  of  the  county  to  wliich  such  Order  is  proposed  to 
be  applied.  A  draft  of  the  proposed  Order,  together  with  the 
name  of  at  least  one  place  within  or  conveniently  near  to  the 
county  where  a  district  registry  office  will  be  established,  shall 
accompany  the  notice,  and  shall  also  be  published  in  the  Gazette. 

(G.)  If  within  three  months  alter  receipt  of  the  draft  the 
county  council,  at  a  meeting  specially  called  for  the  purpose, 
at  wliich  two- thirds  of  the  whole  number  of  the  members  shall 
be  present,  resolve,  and  communicate  to  the  Privy  Council  their 
resolution,  that  in  their  opinion  compulsory  registration  of  title 
would  not  be  desirable  in  their  county,  the  Order  shall  not  be  made. 

(7.)  The  first  Order  made  under  this  section  shall  not  affect 
more  than  one  county. 

(8.)  Except  as  to  a  county  or  part  of  a  county  which  shall  have 
signified  through  the  county  council  of  such  county,  pursuant  to 
a  re&oluti^n  of  such  council  passed  at  a  meeting  at  which  two- 
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thirds  of  the  whole  number  of  the  membera  shall  be  present,  its 
desire  that  regfistration  of  title  shall  be  compulsorily  applied  to 
it,  no  further  Order  shall  be  made  under  this  section,  and  in  any 
case  no  further  Order  shall  be  made  under  this  section  until  the 
expiration  of  three  years  from  the  makuig  of  the  first  Order.  Pro- 
vided that  in  the  case  of  an  Order  made  under  this  sub-section  the 
provisions  of  sub-section  (6)  shall  not  apply. 

(9.)  Every  Order  of  Council  made  under  this  section  shall, 
within  thirty  days  from  the  date  thereof,  if  Parliament  be  then 
sitting,  or  within  twenty  days  from  the  commencement  of  the  next 
session,  if  Parliament  be  not  sitting,  be  laid  on  the  table  of  both 
Houses  of  Parliament,  and  if  within  forty  days  of  any  Order  being 
so  laid  an  address  in  either  House  disapproving  of  such  Order  be 
carried,  such  Order  shall  be  void  and  of  no  eflFect. 

(10.)  Any  Order  made  under  this  section  shall  be  made  with 
due  regard  to  the  utilization  (if  practicable)  of  any  land  registry 
existing  in  the  county  to  which  compulsory  registration  is  proposed 
to  be  applied  or  in  any  adjoining  county. 

(11.)  For  the  purposes  of  this  section  the  word  county  shall 
have  the  same  meaning  as  in  the  Local  Government  Act,  1888, 
and  shall  include  a  county  borough  ;  and  the  word  county  council 
shall  include  the  council  of  such  borough. 

(12.) — (i.)  In  the  event  of  any  portion  of  a  county  or  part  of  a 
county  as  regards  which  an  Order  has  been  made  under  this  section 
being  included  in  another  county  or  in  a  county  borough  as 
regards  which  no  Order  has  been  made  under  this  section,  such 
Order  shall  cease  to  be  in  force  within  such  included  portion  of 
the  county. 

(ii.)  In  the  event  of  any  portion  of  a  countv  or  part  of  a  county 
as  regards  which  no  Order  has  been  made  under  this  section  being 
included  in  another  county  or  in  a  county  borough  as  regards 
which  an  Order  has  been  made  under  this  section,  such  Order 
shall  apply  to  such  included  pjortion  of  the  county. 

21. — (!•)  Por  the  purpose  of  providing  indemnity  payable 
under  this  Act,  there  shall  be  established  an  insurance  fund 
to  be  raised  by  setting  apart  at  the  end  of  each  financial 
year  such  portion  of  the  receipts  from  fees  taken  in  the  land 
registry  as  the  Lord  Chancellor  and  the  Treasury  shall  by  order 
determine. 

(2.)  The  insurance  fund  shall  be  invested  in  such  names  and 
manner  as  the  Treasury  from  time  to  time  direct. 

.(3.)  If  the  insurance  fund  is  at  any  time  insufficient  to  pay 
indemnity  for  any  loss  chargeable  thereon,  the  deficiency  shall  be 
charged  on  and  paid  out  of  the  Consolidated  Fund  of  the  United 
Kingdom,  or  the  growing  produce  thereof  ;  but  any  sum  so  paid 
out  of  the  Consolidated  Fund,  or  the  growing  produce  thereof, 
shall  be  repaid  out  of  the  money  subsequently  standing  to  the 
credit  of  the  insurance  fund. 

(4.)  Accounts  of  the  fund  shall  be  kept,  and  be  audited  as  public 
accounts,  in  accordance  with  such  regulations  as  the  Treasury  from 
time  to  time  make. 
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L.  T.  Act,  Part  IV. — Miscellaneous. 

1897, 
Sect^^2^       22. — (1.)  Regulations  may  be  made  by  the  Lord  Chancellor, 
Rules  and  fee    Under  section  one  hundred  and  six  of  the  principal  Act,  altering 
orders.  or  adding  to  the  official  styles  of  the  registrar  and  other  officers  of 

the  registry,  for  the  purposes  of  this  Act. 

(2.)  General  rules  under  section  one  hundred  and  eleven  of  the 
principal  Act  shall  be  made  by  the  Lord  Chancellor  with  the  advice 
and  assistance  of  the  i*egistrar,  a  judge  of  the  Chancery  Dividon 
of  the  High  Court  to  be  chosen  by  the  judges  of  that  division,  and 
three  other  persons,  one  to  be  chosen  by  the  General  Council  of  the 
Bai*,  one  by  the  Board  of  Agriculture,  and  one  by  the  Council  of 
the  Incorporated  Law  Society. 

(3.)  Orders  under  section  one  hundred  and  twelve  and  one 
hundred  and  twenty-two  of  the  principal  Act  shall  be  made  bj 
the  Lord  Chancellor  with  the  advice  and  assistance  of  the  same 
persons,  and  with  the  concurrence  of  the  Treasury. 

(4.)  The  fee  orders  relating  and  incidental  to  registration  of 

title  shall  be  arranged  from  time  to  time  so  as  to  produce  an 

annual  amount   sufficient   to   discharge   the   salaries   and  other 

expenses  (including  the  annual  contribution  to  the   insurance 

38  &  39  Vict,     ftmd)  incidental  to  the  working  of  the  principal  Act,  and  this 

c.  87.  ^ct,  and  no  more. 

(5.)  Subject  to  any  alterations  that  may  be  made  in  accordance 
with  sections  one  hundred  and  twelve  and  one  hundred  and 
twenty-two  of  the  principal  Act  and  this  section,  the  fees  to  be 
charged  in  districts  where  registration  of  title  is  compulsory  shall, 
as  regards  the  matters  mentioned  in  the  Second  Schedule  hereto, 
be  as  therein  set  forth. 

(6.)  Provision  may  be  made  by  general  rules,  under  section 

one  hundred  and  eleven  of  the  principal  Act,  as  amended  by  this 

Act,  for  carrying  this  Act  into  effect,  and  in  particular  for  the 

following  purposes : — 

(a)  For  carrying:  out  the  provisions  of  this  Act  with  respect  to 

compulsory  registration  ; 
(h)  For  adapting  to  the  registration  of  proprietors  of  leasehold 
land  the  provisions  of  the  principal  Act,  as  to  absolute 
and  possessory  titles,  and  as  to  land  certificates  ; 

(c)  For  adapting  to  sub-mortgages  and  to  incumbrances  prior 

to  registration  the  provisions  of  the  principal  Act  with 
regard  to  charges ; 

(d)  For  the  conduct  of  official  searches  against  cautions,  inhibi- 

tions, and  such  matters  of  a  like  nature  as  may  be 
prescribed,  and  for  enabling  the  registered  proprietor  to 
apply  for  such  searches  by  telegraph,  and  for  returning 
the  replies  in  like  manner  to  him  or  to  such  other  person 
as  he  may  direct ; 

(e)  For  enabling  cautions  to  be  entered  against  the  registra- 

tion of   possessory  and  qualified  titles  as  qualified  or 
absolute ; 
(/)  For  enabling  a  mortgagee  by  deposit  to  give  notice  to  the 
registrar  by  registered  letter  or  otherwise  of  the  deposit 
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with  him  of  the  land  certificate,  office  copy  of  the      L.  T.  Act, 
registered  lease,  or  certificate  of  charge.    Provided  that         l^^^* 
the  fee  for  the  entry  of  any  such  notice  shall  not  exceed       ^^^'  ^^' 
one  shilling ; 
(g)  For  applying  to   the  grant   of   leases  and   dealings  with 
leasehold  land  the  provisions  of  this  Act  with  respect  to 
compulsory  registration  ; 
(h)  For  allowing  the  inserti(»n,  inserting  in  the  register,  and  in 
land   certificates,  of  the  price  paid  or  value  declared 
on    fii'St   registrations,  transfers,  and   transmissions  of 
land  ;  and 
(t)  For  regulating  any  such  matters  as  are  authorized  by  this 

Act  to  be  prescribed. 
(7.)  Provided  that  nothing  in  the  rules  under  the  said  section 
shall  extend  to  allow  the  inspection  of  any  entry  in  the  register, 
except  by  or  under  the  authority  of  some  person  interested  in  the 
land  or  charge  to  which  the  entry  refers. 

(8.)  Provision  may  be  made  by  general  orders  under  section 
one  hundred  and  eighteen  of  the  principal  Act  for  modifying  the 
provisions  of  that  Act  with  respect  to  the  formation  and  constitu- 
tion of  district  registries,  and  for  providing  the  mode  in  which 
district  registrars  are  to  be  remunerated  ;  but  nothing  in  any  such 
order  shall  afiect  the  provisions  as  to  qualification  contained  in 
section  one  hundred  and  nineteen  of  the  principal  Act. 

23. — (1)  At  any  time  after  the  passing  of  this  Act,  and       Beet.  28. 
subject  to  the  provisions  of  section  twenty  of  this  Act,  the  Lord  proTision  for 
Chancellor  may  enter  into  an  a^eement  with  the  county  council  the  Yorkshire 
of  any  of  the  three  ridings  of  Yorkshire  for  the  transfer  of  the  ^^^^^  ^^ 
business  of  the  local  deed  registry  established  in  that  riding  to  the 
office  of  land  registry. 

(2.)  The  agreement  shall  be  drawn  up  in  accordance  with  the 
principles  of  sections  one,  three,  and  four  of  the  Land  Registry 
(Middlesex  Deeds)  Act,  1891,  which  provided  for  the  transfer  of 
the  Middlesex  registiy  of  deeds  to  the  land  registry,  and  shall, 
after  approval  by  the  Treasury,  take  effect  accordingly. 

(3.)  The  whole  of  the  property,  assets,  and  liaoilities  of  the 
county  council,  in  relation  to  the  local  registry,  shall  be  included 
in  the  transfer,  and  shall  be  taken  over  by  the  State  at  a  price  to 
be  specified  in  or  ascertained  under  the  terms  of  the  agreement, 
but  no  sum  shall  be  payable  for  compensation  in  respect  of  any 
future  loss  of  fees  cons^uent  upon  such  transfer. 

(4.)  Unless  and  until  an  agreement  as  aforesaid  is  concluded 
the  county  council  may  from  time  to  time,  at  intervals  of  five 
years,  in  the  event  of  their  suffering  loss,  owing  to  the  business 
of  the  local  registry  being  diminished  by  reason  of  the  principal 
Act  and  this  Act,  apply  to  the  Treasury  for  compnsation,  and 
the  Treasury  shall  awara  such  compensation  accordingly. 

(5.)  The  compensation  shall  be  made  by  the  payment  of  a 
capital  sum  to  the  county  fund  to  be  determined  in  case  of  dispute 
by  arbitration  in  the  usual  way  on  the  basis  of  the  receipts  and 
expenditure  in  respect  of  the  local  registry  during  the  three  years 

I  I  2 


deeds. 


54  &  55  Vict, 
c.  64. 
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1897, 
Sect.  28. 


Sect.  24. 

Interpreta- 
tion. 


Sect.  25. 

Comnien<*e- 
ment  of  Act. 

Sect.  26. 

Short  title  and 
construction. 


previous  to  the  claim  being  made,  and  that  the  county  fand  shall 
not  be  placed  in  a  worse  financial  position  by  the  operation  of 
the  Act. 

(6.)  All  payments  under  this  section  shall  be  made  out  of 
moneys  to  be  provided  by  Parliament. 

24. — (1.)  All  hereditaments,  corporeal  and  incorporeal,  shall 
be  deemed  land  within  the  meaning  of  the  principal  Act  and 
this  Act,  except  that  nothing  in  this  Act  shall  render  compulsory 
the  registration  of  the  title  to  an  incorporeal  hereditament,  or 
to  mines  or  minerals  apart  from  the  surface,  or  to  a  lease  having 
less  than  forty  years  to  run  or  two  lives  yet  to  fall  in,  or  to 
an  undivided  share  in  land,  or  to  freeholds  intermixed  and 
indistinguishable  from  lands  of  other  tenure,  or  to  corporeal 
hereditaments  parcel  of  a  manor,  and  included  in  a  sale  of  the 
manor  as  such. 

(2.)  In  this  Act  the  expression  "personal  representative" 
means  an  executor  or  administrator. 

25.  This  Act  shall  come  into  operation  on  the  first  day  of 
January  one  thousand  eight  hundred  and  ninety-eight. 

26.  This  Act  may  be  cited  as  the  Land  Transfer  Act,  1897, 
and  shall  be  construed  as  one  with  the  principal  Act,  and  that 
Act  and  this  Act  may  be  cited  together  as  the  Land  Transfer  Acts, 
1875  and  1897. 
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SCHEDULES. 


THE  FIRST  SCHEDULE. 

Minor  Amendments  of  the  Principal  Act. 

The  sections  of  the  principal  Act  mentioned  in  the  first  column 
of  this  Schedule  are  repealed  or  amended  to  the  extent  and  in 
the  manner  set  forth  in  the  third  colunm. 


L.  T.  Act, 
1897, 
Sched. 


Section  IS. 


Section  in 

Principal 

Act. 


11 


18 


18  (4)  (5) 


18, 
last  para- 
graph. 


19  &  28, 
second 
para- 
graph. 


Sutuect  Hatter. 


Only  land  of  freehold 
tenure  to  be  regis- 
tered. 


Registration  of  lease- 
hold land. 


Various  rights  and  lia- 
bilities not  to  be  in- 
cumbrances. 


Rights  to  and  in  re- 
8{)ect  of  mines  and 
minerals  not  to  be 
incumbrances. 

Power  for  registrar  to 
note  on  the  register 
the  existence  of  lia- 
bilities mentioned  in 
the  section. 


Discharge  of  incum- 
brances created  prior 
to  the  registration  of 
the  land,  and  of  re- 
gistered charges. 


Extent  of  Repeal  or  Nature  of  Amendment. 


If,  at  any  time,  land  is  found  to  have 
been  registered  with  absolute  or  quali- 
fied title  contrary  to  the  provisions  of 
this  section,  the  registration  shall  not 
be  annulled,  but  shall  be  deemed  an 
error  not  capable  of  rectification  under 
the  principal  Act,  and  any  person 
suffering  loss  thereby  shall  he  indem- 
nifial  accordingly. 

A  sub-lease  shall,  and  a.  term  created  for 
mortgage  purposes  shall  not,  be  deemed 
a  lease  within  the  meaning  of  this 
section. 

This  section  shall  include  estate  duty, 
liability  to  repair  the  chancel  of  any 
church,  liability  in  respect  of  embank- 
ments, sea  and  river  waUs,  and  drainage 
rights,  customary  rights,  public  rights, 
and  profits  k  prendre,  and,  subject  to 
the  provisions  of  this  Act,  rights  ac- 
quired or  in  course  of  being  acquired 
under  the  limitation  Acts. 

These  sub-sections  shall  apply  only  to 
rights  created  previously  to  the  regis- 
tration of  the  land  or  the  commence- 
ment of  this  Act 

The  power  conferred  on  the  registrar 
shall  be  exercised  in  all  cases  where 
the  abstract  of  title  on  first  registra- 
tion or  on  registration  as  qualified  or 
absolute  discloses  the  existence  of  any 
such  liabilities  as  are  mentioned  in 
sub-sections  (4)  and  (6). 

Where  an  easement  is  registered  as 
an  incumbrance,  the  dominant  and 
servient  tenements  shall  be  defined,  if 
practicable  and  required  by  the  parties. 
Notice  of  a  power  of  re-entry  and 
of  a  right  of  reverter  may  be  entered 
on  the  register  under  this  paragraph. 

These  sections  shall  apply  to  part  dis- 
charges. 
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L.  T.  Aet, 
1897, 
Sched. 


Section  in 

Principal 

Act 


21 
22 


30—33 

and 
35—38 


40 


48 


Subject  Matter. 


44,  45, 
83  (4). 


49 
50 


58 


66 


72 


78 
81 


No  acquisition  of  title 
by  adverse  posses- 
sion. 

Creation  of  charges  ... 


Effect  of  transfers  of 
freehold  and  lease- 
hold land. 


Transfer  of  charges  ... 


Transmission  on  bank- 
ruptcy. 


Bxtent  of  Repeal  or  Nature  of  Amendment. 


As  to  married  >Yomen . . . 


General  powers  of  dis- 
position over  land. 
Notice  of  leases 


Repristration  of  restric- 
tions. 


Notices  to  the  Boai-d 
of  Trade  and  others 
on  registration  of 
foreshore. 

Title  dee<ls  to  Tje 
marked  with  notice 
of  registration. 


Loss  or  destruction  of 
land  certificate. 

Effect  of  deposit  of 
land  certificate. 


Repealed. 


Charges  created  under  this  section  are 
subject  to  the  proYisionB  of  the  prin- 
cipal Act  in  respect  of  qualified  or 
possessory  titles. 

In  the  absence  of  any  thing  to  the  con- 
trary in  the  register,  or  in  the  transfer, 
or  (in  the  case  of  leasehold  land)  in  the 
lease,  the  word  "land"  in  these  flec- 
tions includes  the  mines  and  minerals 
if  parcel  thereof. 

A  registered  transferee  for  value  of  a 
charge,  and  his  successors  in  title,  shall 
not  be  affected  by  any  irregularity  or 
invalidity  in  the  original  charge  itself, 
of  which  the  transferee  was  not  aware 
when  it  was  transferred  to  him. 

This  section  shall  not  apply  until  it  is 
certified  in  the  prescribed  manner  by 
the  Court  having  jurisdiction  in  bank- 
ruptcy that  the  land  or  charge  is  part 
of  the  property  of  the  bankrupt  divi- 
sible amongst  his  creditors.  The 
official  receiver  shall  be  entitled  to  be 
registered  pending  the  appointment  of 
a  trustee. 

These  seetions  shall  not  apply  to  the 
case  of  any  woman  married  on  or  after 
1st  January,  1883,  or  to  any  property 
to  which  a  married  woman  is  entitled 
for  her  separate  use. 

This  section  includes  power  to  sever  the 
mines  and  minerals  from  the  surface. 

The  words  "made  subsequently  to  the 
last  transfer  of  the  land  on  the 
register"  are  repealed. 

The  words  "  for  his  own  sake,  or  at  the 
request  of  some  person  beneficially 
interested  in  such  land  "  are  repealed, 
and  the  section  shall  apply  to  (barges 
as  well  as  to  land. 

This  section  shall  not  apply  to  registra- 
tion with  a  possessory  title. 


In  the  case  of  registration  with  a  pos- 
sessory title,  the  registrar  may  act  on 

;      such  reasonable  evidence  as  may  be 

'  prescribed  as  to  the  sufiSciency  of  the 
documents  produced,  and  as  to  dis- 
pensing   with    their    production    in 

'      special  circumstances. 

i  Repealed. 


Repealed. 
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5>ection  In 

Principal 

Act. 


82,  first 
para- 
graph. 

83  (1). 


Subject  Matter. 


83(2) 
88(3) 


83(5 
and  6) 

84 


126 


127 


Eegistration  of  ad- 
vowsons  and  other 
incorporeal  heredita- 
ments. 

Notices  of  trusts  


Undivided  shares  and 
joint  proprietors. 

Entry  of  no  survivor- 
ship of  joint  pro- 
prietors. 


Description  boundaries 
and  extent  of  regis- 
tered land. 

Annexation  of  condi- 
tions to  land. 


Transfer  of  titles  from 
the  1862  register. 


Registered  land  to  be 
exempt  from  Middle- 
sex and  Yorkshire 
registries. 


Extent  of  Rei)eal  or  Nature  of  Amend raent. 


L.  T.  Act, 
1897, 
Sohed. 


The   words    "enjoyed    in    gross*' 
repealed. 


Repealed,  and  the  following  sub-section 
substituted  : — Neither  the  registrar  nor 
any  person  dealing  with  registered 
land  or  a  charge  shall  be  affected  with 
notice  of  a  trust,  express,  implied,  or 
constructive  ;  and  references  to  trusts 
shall,  as  far  as  possible,  be  excluded 
from  the  register. 

Repealed. 

The  words  "with  their  consent"  are 
repealed,  and  the  following  words  and 
further  provision  are  added  to  this 
sub-section  :-;-"orof  the  registrar,  after 
inquiry  into  title,  subject  to  an  appeal 
to  the  Court. 

"  Subject  to  general  rules,  wherever 
registered  land  or  a  charge  is  to  be 
entered  in  the  names  of  two  or  more 
joint  proprietors,  the  registrar  shall 
make  such  entry  under  this  sub-section 
as  may  be  prescribed,  unless  it  is  shown 
to  his  satisfaction  that  the  joint  pro- 
prietors are  entitled  for  their  own 
benefit." 

Repealed. 


Conditions  may  be  annexed  to  land  at 
any  time,  and  the  section  shall  apply 
to  any  restrictive  condition  capable  of 
affecting  assigns  by  way  of  notice. 

The  words  "  nevertheless  it  shall  not  be 
obligatory  on  any  person  interested 
in  an  estate  registered  imder  the  said 
Land  Registry  Act,  1862,  to  cause 
such  estate  to  be  registered  under  this 
Act "  are  repealed. 

The  section  shall  not  apply  to  estates  and 
interests  excepted  from  the  effect  of 
registration  under  a  possessory  or 
qualified  title,  or  to  an  unregistered 
reversion  on  a  registered  leasehold 
title,  or  to  dealings  with  incumbrances 
created  prior  to  the  registration  of  the 
land. 
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L.  T.  Act, 
1897, 
Sehed. 

Section  22. 


THE   SECOND   SCHEDULE. 

The  following  fees  shall  be  paid  in  districts  where  registration 
of  title  is  compulsory,  and  shall  include  all  necessary  surveying, 
mapping,  and  scrivenery,  and  the  preparation,  issue,  endorsement, 
or  deposit,  as  the  case  may  be,  of  a  land  certificate,  office  copy, 
registered  lease,  or  certificate  of  charge;  discharges  of  incum- 
brances, the  registration  of  any  necessary  cautions,  inhibitions 
or  restrictions,  the  filing  of  auxiliary  documents  (if  any),  and 
all  other  necessary  costs  of  and  incidental  to  the  completion  of 
each  registration  or  transaction,  whether  under  one  or  under 
several  titles. 

For  possessory  registration,  and  for  transfers,  charges,  and 
transfers  of  charges  for  valuable  consideration  : — 


Value. 


Not  exceeding  1,000^ 

Exceeding  1,000Z.  and  not  exceed- 
ing 3,000Z. 

Exceeding  3,0002.  and  not  exceed- 
ing 10,000Z. 

Exceeding  10,000Z 


Fees. 


It,  Sd.  for  every  25Z.  or  part  of  25/. 

3Z.  for  the  first  1,000/.,  and  1*.  for  even- 

25Z.  or  part  of  26/.  over  1,000/. 
71.  for  the  first  3,000/.,  and  1*.  for  every 

50/.  or  part  of  50/.  over  3,000/. 
14/.  for  the  first  10,000/.,  and  U.  for 

every  100/.  or  part  of  100/.,  up  to  a 

maximum  of  25/.  for  32,000/. 


For  transmissions  and  transfers  not  for  value,  notices  of  leases, 
and  rectification  of  the  register,  and  land : — 

One  quarter  of  the  above  fees,  according  to  the  capital  value 

of  the  interest  dealt  with,  with  a  minimum  of  Is.  and  a 

maximum  of  5/. 

No  fees  to  be  charged  for  inspection  of  the  register. 
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RULES 

Under  the  Act  for  tlw  Abolition  of  Fines  and  Recoveries,  and 
Section  7  of  the  Conveijancing  Act,  1882. 

1.  No  person  authorized  or  appointed  under  the  Act  8  &  4  Will.  4, 
c.  74  (in  these  rules  referred  to  as  the  Fines  and  Recoveries  Act)  to 
take  the  acknowledgment  of  deeds  by  married  women,  shall  take  any 
such  acknowledgment  if  he  is  interested  or  concerned  either  as  a  party 
or  as  solicitor  or  clerk  to  the  solicitor  for  one  of  the  parties  or  otherwise 
in  the  transaction  giving  occasion  for  the  acknowledgment. 

2.  Before  a  commissioner  shall  receive  an  acknowledgment,  he  shall 
inquire  of  the  married  woman  separately  and  apart  from  her  husband, 
ana  from  the  solicitor  concerned  in  the  transaction,  whether  she  intends 
to  give  up  her  interest  in  the  estate  to  be  passed  by  the  deed  without 
having  any  provision  made  for  her ;  and  where  the  married  woman 
answers  in  the  affirmative  and  the  commissioner  shall  have  no  reason  to 
doubt  the  truth  of  her  answer,  he  shall  proceed  to  receive  the  acknow- 
ledgment ;  but  if  it  shall  appar  to  him  that  it  is  intended  that  provision 
is  to  be  made  for  the  married  woman,  then  the  commissioner  shall  not 
take  her  acknowledgment  until  he  is  satisfied  that  such  provision  has 
been  actually  made  by  some  deed  or  writing  produced  to  him  ;  or  if  such 
provision  shall  not  have  been  actually  made  before,  then  the  commissioner 
shall  require  the  terms  of  the  intended  provision  to  be  shortly  reduced 
into  writing,  and  shall  verify  the  same  by  his  signature  in  the  margin, 
at  the  foot,  or  at  the  back  thereof. 

8.  The  memorandum  to  be  indorsed  on  or  written  at  the  foot  or  in 
the  margin  of  a  deed  acknowledged  by  a  married  woman  shall  be  in  the 
following  form  in  lieu  of  the  form  set  forth  in  section  84  of  the  Fimes 
and  Recoveries  Act : 

"This  deed  was  this  day  produced  before  me  and  acknowledged  by 
therein  named  to  be  her  act  and  deed  [or  their  several  acts 
and  deeds]  previous  to  which  acknowledgment  [or  acknowledgments] 
the  said  was  [or  were]  examined  by  me  separately  and  apart 

from  her  husband  [(w  their  respective  husbands]  touching  her  [or  their] 
knowledge  of  the  contents  of  the  said  deed  and  her  [or  their]  consent 
thereto  and  [each  of  them]  declared  the  same  to  be  freely  and  voluntarily 
executed  by  her." 

4.  When  an  acknowledgment  is  taken  by  any  person  other  than  a 
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judge,  the  following  declaration  shall  be  added  to  the  memorandum  of 
acknowledgment : 

"  And  I  declare  that  I  am  not  interested  or  concerued  either  as 
a  party  or  as  a  solicitor  or  clerk  to  the  solicitor  for  one  of  the 
parties  or  otherwise  in  the  transaction  giving  occasion  for  the  said 
acknowledgment." 

5.  A  memorandum  of  acknowledgment  purporting  to  be  signed 
according  to  any  of  the  following  forms  shall  be  deemed  to  be  a 
memorandum  purporting  to  be  signed  by  a  person  authorized  to  take 
the  acknowledgment : — 

(Signed)        A.  B. 

A  judge  of  the  High  Court  of  Justice  in  England, 

or,  A  judge  of  the  county  court  of 

or,  A  perpetual  commissioner  for  taking  acknowledgments  of 
deeds  by  married  women 

or.  The  special  commissioner  appointed  to  take  the  aforesaid 
acknowledgment. 

But  this  rule  is  not  to  derogate  from  the  effect  of  any  memorandum 
purporting  to  be  signed  by  a  person  authorized  to  take  the  acknow- 
ledgment, though  not  signed  in  accordance  with  any  of  the  above 
forms. 

6.  Nothing  in  the  five  preceding  rules  contained  shall  make  invalid 
any  acknowledgment  which  would  have  been  valid  if  these  rules  had  not 
been  enacted. 

7.  Every  commission  appointing  a  special  commissioner  to  take  an 
acknowledgment  by  a  married  woman  shall  be  returned  to  the  office  of 
the  registrar  of  certificates  of  acknowledgments  of  deeds  by  married 
women,  and  shall  be  there  filed.  An  index  shall  be  prepared  and  kept 
in  the  said  office,  giving  the  names  and  addresses  of  the  married 
women  named  in  all  such  commissions  filed  in  the  said  office  after  the 
31st  December,  1882.  The  same  rules  shall  apply  to  searches  in  the 
index  so  to  be  prepared  as  to  searches  in  the  other  indexes  and  registers 
kept  in  the  Centi-al  Office. 

8.  The  costs  to  be  allowed  to  solicitors  in  respect  of  the  matters 
hereinafter  mentioned,  when  not  otherwise  regulated  by  the  generid 
orders  in  force  for  the  time  being  under  the  ^licitors'  Kemuneration 
Act,  1881,  or  by  special  agreement,  shall  be  as  follows ;  anything  in 
the  Rules  of  the  Supreme  Court  as  to  costs,  dated  the  12th  August, 
1875,  to  the  contrary  notwithstanding  : — 

Charges  under  the  Act  8  <t  4  Will,  4,  c.  74  {the  Fines  and 
BecoverieH  Act). 

£  8.  d. 
For  the  indorsements  on  deeds  required  by  the  Fines  and 
Recoveries  Act,  to  be  entered  on  the  court  rolls  of  manors,  of 
the  memorandum  of  production  and  memorandum  of  entry 
on  court  rolls,  to  be  signed  by  the  lord  steward  or  deputy 
steward,  each  indorsement  of  memorandum  5«.,  together        .0100 

For  the  entries  on  the  court  rolls  of  deeds  and  the  indorse- 
ments thereon,  at  per  folio  of  72  words         .        .        .        .006 
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£  s.  d. 
For  taking  the  consent  of  each  protector  of  settlement  of 

lands 0  13     4 

For  taking  thu  surreuJer  by  each  teiiaufc  in  tail  of  lands  .  0  13  4 
Fur  entries  of  such  surretders  or  the  memorandums  thereof 

in  the  court  rolls,  at  per  folio  of  72  words    .        .        .        .000 

[^RuJe  9  repeals  former  Orders,'] 

10.  These  rules  shall  take  effect  from  and  after  the  31st  December, 
1882. 
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RULES 

Under  Section  2  of  the  Conveyancing  Acty  1882. 


1.  Every  requisition  for  an  official  Bearch  shall  state  the  name 
and  address  of  the  person  requiring  the  search  to  be  made.  Every 
requisition  and  certificate  shall  be  filed  in  the  office  where  the  search 
was  made. 

2.  Every  person  requiring  an  official  search  to  be  made  pursuant  to 
section  2  of  the  Conveyancing  Act,  1882,  shall  deliver  to  the  officer 
a  declaration  according  to  the  Forms  I.  and  II.  in  the  Appendix, 
purporting  to  be  signed  by  the  person  requiring  the  search  to  be  made, 
or  by  a  solicitor,  which  declaration  may  be  accepted  by  the  officer  aa 
sufficient  evidence  that  the  search  is  required  for  the  purposes  of  the 
said  section.  The  declaration  may  be  made  in  the  requisition,  or  in  a 
separate  document. 

3.  Requisitions  for  searches  under  section  2  of  the  Conveyancing  Act, 
1882,  shdl  be  in  the  Forms  III.  to  YI.  in  the  Appendix,  and  the  certifi- 
cates of  the  results  of  such  searches  shall  be  in  the  Forms  VII.  to  X., 
with  such  modifications  as  the  circumstances  may  require. 

4.  Where  a  certificate  setting  forth  the  result  of  a  search  in  any  name 
has  been  issued,  and  it  is  desired  that  the  search  be  continued  in  that 
name,  to  a  date  not  more  than  one  calendar  month  subsequent  to  the 
date  of  the  certificate,  a  requisition  in  writing  in  the  Form  XI.  in  the 
Appendix  may  be  left  with  the  proper  officer,  who  shall  cause  the  search 
to  be  continued,  and  the  result  of  the  continued  search  shall  be  endorsed 
on  the  original  certificate  and  upon  any  office  copy  thereof  which  may 
have  been  issued,  if  produced  to  the  officer  for  that  purpose.  The 
endorsement  shall  be  in  the  Form  XII.  in  the  Appendix  with  such 
modifications  as  circumstances  require. 

6.  Every  person  shall  upon  payment  of  the  prescribed  fee  be  entitled  to 
have  a  copy  of  the  whole  or  any  part  of  any  deed  or  document  enrolled 
in  the  Enrolment  Department  of  the  Central  Office. 
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RULE 

Under  the  Conveyancing  and  Law  of  Property  Actj  1881. 


6.  An  alphabetical  index  of  the  names  of  the  grantors  of  all  powers 
of  attorney  filed  under  section  48  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  shall  be  prepared  and  kept  by  the  proper  oflScer, 
and  any  person  may  search  the  index  upon  payment  of  the  prescribed 
fee.  No  person  shall  take  copies  of  or  extracts  from  any  power  of 
attorney  or  other  document  filed  under  that  section  and  produced 
for  his  inspection.  All  copies  or  extracts  which  may  be  required  shall 
be  made  by  the  office. 
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APPENDIX 

To  Bides  relating  to  the  Conveyancing  Acta,  1881,  1882. 


Form  I. 

Declaration  by  Separate  Instrument  as  to  Purposes  of  Search, 

Supreme  Court  of  Judicature, 

Central  Office. 
To  the  Clerk  of  Enrolments 
or  The  Registrar  of 

Royal  Courts  of  Justice, 

London. 
In  the  matter  of  A.  B.  and  C.  D. 
I  declare  that  the  search  \or  searches]  in  the  name  \(yr  names]  of 
required  to  be  made  by  the  requisition  fer  search,  dated  the  is  \or 

are]  required  for  the  purposes  of  a  sale  \or  mortgage,  or  lease,  or  as 
the  case  may  l)e\  by  A.  B.  to  C.  D. 

Signature, 
Address,  and 
Description. 
Dated 


Form  II. 
Declaration  as  to  Purposes  of  Search  contained  in  the  Requisition, 

I  declare  that  the  above-mentioned  search  is  required  for  the 
purposes  of  a  sale  [or  mortgage,  or  lease,  or  as  the  case  may  he\  bv 
A.  R.  to  C.  D. 


Form  III. 

Requisition  for  Search  in  the  Enrolment  Office  under  the  Conveyancing 

Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  Search. 
To  the  Clerk  of  Enrolments, 

Royal  Courts  of  Justice, 

London. 
In  the  matter  of  A.  B.  and  C.  1). 
Pureuaut  to  section  2  of  the  Conveyancing  Act,  1882,  search  for  deeds 
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and  other  documents  enrolled  during  the  period  from  18    ,  to 

18     ,  both  inclusive,  in  the  following  name  [or  names]. 


Surname. 


Christian  Name 

or 

Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade, 

or 
Profession. 


EAdd  declaration,  Form  IT.'] 
State  if  an  office  c>opy  of  the  certificate  is  desired,  and  tvhether  it  is  to 
be  sent  by  post  or  called  for.] 

Signature,  address,  and  ] 
description  of  person  J- 
requiring  the  search.  ) 
Dated 


Form  IV. 

BequisiUonfor  Search  in  the  Bills  of  Sale  Department  wider  tlie 
Conveyancing  Act,  1882,  s,  2. 

Supreme  Court  of  Judicature, 
Central  OfiBce. 

Requisition  for  Search. 
To  the  Registrar  of  Bills  of  Sale, 
Royal  Courts  of  Justice, 

London. 
In  the  matter  of  A.  B.  and  C.  D. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for 
instruments  registered  or  re-registered  as  bills  of  sale  during  the  period 
from  18    ,  to  18    ,  both  inclusive,  in  the  following  name 

[or  names]. 


Surname. 


Christian  Name 

or 

Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade, 

or 
Profession. 


fAdd  declaration,  Form  IIJ] 
State  if  an  office  copy  of  the  certificate  is  desired,  and  whether  it  is  to 
be  sent  by  post  or  called  for.] 

Signature,  address,  and 
description  of  person 
requiring  the  search. 
Dated 


c. 


K  K 
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Form  V. 

Requisition  for  Search  in  the  Registry  of  Certificates  of  Acknowledgments 
of  Deeds  hy  Married  Women  under  the  Conveyancing  Act^  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  Search. 
To  the  Registrar  of  CcFtificates  of  Acknowledgments  of  Deeds   hy 
Married  Women. 
Royal  Courts  of  Justice, 

London. 
In  the  matter  of  A.  B.  and  C.  D. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for 
Certificates  of  Acknowledgments  of  Deeds  by  Married  Women  during 
the  period  from  18     ,  to  18    ,  both  inclusive,  according  to 

the  particulars  mentioned  in  the  schedule  thereto. 

The  Schedule. 


Surname. 


Christian  Name 

or 

Names 

of  Wife  and 

Husband. 


Date  of  Cer- 
tificate if  the 
Search  relates 
to  a  imrticular 
Certificate. 


Date  of  Deed 

if  the  Search 

relates  to 

a  particular 

Deed. 


County,  Parish,  or 
Place  in  which  the 
Property  is  situate, 
or  other  description 
of  the  Property. 


\Add  declaration^  Form  IIJ] 

[state  if  an  office  copy  of  the  certificate  is  desired,  and  whether  it  is  to 
be  sent  hy  post  or  called  for.'] 

Signature,  address,  and 
description  of  person 
requiring  the  search. 
Dated 


Form  VI. 

Requisition  for  Search  in  the  Registry  of  Judgments  under  the 
Conveyancing  Act,  1882,  s,  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  Search, 
To  the  Registrar  of  Judgments, 

Royal  Courts  of  Justice, 
London. 
In  the  matter  of  A.  B.  and  C.  D. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for 
judgments,  revivjJs,  decrees,  orders,  rules,  and  lis  pendens,  and  for 
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judgments  at  the  suit  of  the  Crown,  statutes,  recognizances,  Crown 
bonds,  inquisitions,  and  acceptances  of  office  for  the  period  from 
18    ,  to  IB    ,  both  inclusive,  and  for  executions  for  the  period 

from  the  29th  July,  1864  [or  as  the  case  may  require]  to  the 
18    ,  both  inclusive,  and  for  annuities  for  the  period  from  the  26th 
April,  1855  [or  as  the  case  may  require]  to  the  18    ,  both  inclu- 

sive, in  the  following  name  [or  names]. 


Surname. 


Christian  Name 
or 

Names. 


Usual  or  last 

known  Place  of 

Abode. 


TiUe,  Trade, 

or 
Profession. 


EAdd  declaration,  Form  II.] 
State  if  an  office  copy  of  the  certificate  w  desired,  and  whether  it  is  to 
he  sent  by  post  or  called  for.] 


Dated 


Signature,  address,  andl 
description  of  person  j- 
requiring  the  search.] 


Form  VII. 

Certificate  of  Search  by  Enrolment  Department  under  the  Conveyancing 

Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office, 

Enrolment  Department. 
Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing  Act,  1882. 
In  the  matter  of  A.  B.  and  C.  D. 
This  is  to  certify  that  a  search  has  been  diligently  made  in  the 
Enrolment  Office  for  deeds  and  other  documents  in  the  name  [or  names] 
of  for  the  period  from  to  ,  both  inclusive,  and  that 

no  deed  or  other  document  has  been  enrolled  in  the  said  office  in  that 
name  [or  in  any  one  or  more  of  those  names]  during  the  period  afore- 
said, 

or  and  that  except  the  described  in  the  schedule  hereto  no  deed  or 

document  has  been  enrolled  in  that  name  [or  in  any  one  or  more  of 
those  names]  during  the  period  aforesaid. 


Dated 


The  Schedule. 


K  K  2 
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Form  VIII. 
Certificate  of  Search   by  the  Registrar   of  BiUs   of  Sale  under    the 

Conveyancing  Act,  1882. 
Supreme  Court  of  Judicature, 
Central  Office, 

Bills  of  Sale  Department. 
Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing  Act,  1882. 
In  the  matter  of  A.  B.  and  C.  D. 
This  is  to  certify  that  a  search  has  been  diligently  made  in  the 
Register  of  BiUs  of  Sale  in  the  name  [or  names]  of  for  the  period 

from  18     ,  to  18     ,  both  inclusive,  and  that  no  instrument 

has  been  registered  or  re-registered  as  a  bill  of  sale  in  that  name  [or 
in  any  one  or  more  of  those  names]  during  that  period, 
or,  and  that  except  the  described  in  the  schedule  hereto,   no 

instrument  has  been  registered  or  re-registered  as  a  bill  of  sale  in  that 
name  [(?r  in  any  one  or  more  of  those  names]  during  the  period  aforesaid. 

The  ScfHEDUTiE. 
Dated 


Form  IX. 
Certificate  of  Search  by  Registrar  of  Certificates  of  Acknowledgments  of 

Deeds  by  Married  Women  under  the  Conveyancing  Act,  1882,  s.  2. 
Supreme  Court  of  Judicature, 
Central  Office. 
Registry  of  Certificates  of  Acknowledgments  of  Deeds  by  Married 

Women. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing  Act,  1882. 

In  the  matter  of  A.  B.  and  C.  D. 

This  is  to  certify  that  a  search  has  been  dihgently  made  in   the 

office  of  the  Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by 

Married  Women  in  the  name  lor  names]  of  for  the  period  firom 

to  18    ,  both  inclusive,  for  a  certificate  dated  the 

or  for  certificates  of  acknowledgment  of  a  deed  dated  the  ,  or 

for  certificates  of  acknowledgments  of  deeds  relating  to  Ifill  in  the 
description  of  the  property  from  the  requisition']  and  that  no  such 

certificate  has  been  filed  in  that  name  [or  in  any  one  or  more  of  those 
names]  during  the  period  aforesaid,  or  and  that  except  the  certifi- 

cate [or  certificates]  described  in  the  schedule  hereto,  no  such  certificate 
has  been  filed  in  that  name  [or  in  any  one  or  more  of  Uiose  names] 
during  the  period  aforesaid. 


Siurname. 


Christian  Names 
of  Wife  and 
Hasband. 


Date 

of 

Certificate. 


Date 

of 

Deed. 


Coimty,  Faiish,  or 
Place  in  vhlch 

Property  sitoated, 

or  other  description 

oftbePropwlj. 


Dated        day  of 


188 
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Form  X. 

Certificate  of  Search  hij  Registrar  of  Jiidgments  under  Conveyancing  Act, 

1882,  s.  2. 
Supreme  Court  of  Judicature, 
Central  OflBce. 

The  Registry  of  Judgments. 
Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing  Act,  1882. 
In  the  matter  of  A.  B.  and  C.  D. 
This  is  to  certify  that  a  search  has  been  diligently  made  in  the  office 
of  the  Registrar  of  Judgments  for  judgments,  revivals,  decrees,  orders, 
rules,  lis  pendens,  judgments  at  the  suit  of  the  Crown,  statutes,  recog- 
nizances, Crown  bonds,  inquisitions,  and  acceptance  of  office,  for  the 
period  from  18    to  18     ,  both  inclusive,  and  for  executions 

for  the  period  from  18     to  IS    ,  both  inclusive,  and  for 

annuities  for  the  period  from         to  18    ,  both  inclusive,  in  the 

name  [or  names]  of  and  that  no  judgment,  revival,  decree,  order, 

rule,  lis  pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recogni- 
zance, Crown  bond,  inquisition,  acceptance  of  office,  execution,  or 
annuity  has  been  registered  or  re-registered  in  that  name  lor  in  any 
one  or  more  of  those  names]  during  the  respective  periods  covered  by 
the  aforesaid  searches, 

-or  and  that  except  the  mentioned  in  the  schedule  hereto,  no 

judgment,  revival,  decree,  order,  rule,  lis  pendens,  judgment  at  the  suit 
of  the  Crown,  statute,  recognizance.  Crown  bond,  inquisition,  acceptance 
of  office,  execution,-  or  annuity  has  been  registei*ed  or  re-registered  in 
that  name  [or  in  any  one  or  more  of  those  names]  during  the  respective 
periods  covered  by  the  aforesaid  search. 

The  Schedule. 
Dated  the  day  of  188  . 


Form  XI. 

Requisitiofi  for  Continuation  of  Search  under  the  Conveyancing  Act, 

1882. 
Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  Continuation  of  Search. 
To  the  Clerk  of  Enrolments 
or  The  R^strar  of 

Royal  Courts  of  Justice, 

London,  W.C. 
In  the  matter  of  A.  B.  and  C.  D. 
Purauant  to  section  2  of  the  Conveyancing  Act,  1882,  continue  the 
search  for  [  ],  made  pursuant  to  the  requisition  datol  the 

day  of  ,  18    ,  in  the  name  [or  names]  of  ,  from  the 

day  of  to  the  day  of  ,  18    ,  both  inclusive. 

Signature,  address,  and  ^ 
description  of  person 
requiring  the  search. 
Dated 


)in 

I 
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Form  XII. 


Certificate  of  result  of  continued  Search  under  the  Conveyancing  Act,  1882, 
s.  2,  to  he  endorsed  on  Original  Certificate, 

This  is  to  certify  that  the  search  \or  searches]  mentioned  in  the 
within-written  certificate  has  [or  have]  been  diligently  continued  to 
the  day  of  >  18    ,  and  that  up  to  and  including  that  date 

[except  the  mentioned  in  the  schedule  hereto  {these  words  to  be 

omitted  where  nothing  is  found],  no  deed  or  other  document  has  been 
enrolled,  or  no  instrument  has  been  registered,  or  re-registered,  as  a 
bill  of  sale,  or  no  certificate  has  been  filed,  or  no  judgment,  revival, 
decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the  Crown, 
statute,  recognizance,  Crown  bond,  inquisition,  acceptance  of  office, 
execution  or  annuity,  has  been  registered  or  re-registered  in  the  within- 
mentioned  name  [or  in  any  one  or  more  of  the  within-mentioned 
names]. 

Dated 
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THE  SETTLED  LAND  ACT  RULES,  1882. 


1.  The  expression  "  the  Act"  used  in  these  rules  means  the  Settled 
Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in  these  rules  have  the  same 
meanings  as  in  the  Act. 

The  expression  "  the  tenant  for  life"  includes  the  tenant  for  life  as 
defined  by  the  Act,  and  any  person  having  the  powers  of  a  tenant  for 
life  under  the  Act. 

2.  All  applications  to  the  court  under  the  Act  may  be  made  by 
summons  in  chambers  ;  and  if  in  any  case  a  petition  shall  be  presented 
without  the  direction  of  the  judge,  no  further  costs  shall  be  allowed 
than  would  be  allowed  upon  a  summons. 

3.  The  forms  in  the  Appendix  to  these  rules  are  to  be  followed  as  far 
as  possible,  with  such  modification  as  the  circumstances  require.  All 
summonses,  petitions,  affidavits,  and  other  proceedings  under  the  Act 
are  to  be  entitled  according  to  Form  I.  in  the  Appendix. 

4.  The  persons  to  be  served  with  notice  of  applications  to  the  court 
shall,  in  the  first  instance,  be  as  follows  : — 

In  the  case  of  applications  by  the  tenant  for  life  under  sects.  15  and 

34,  the  trustees. 
In  the  case  of  applications  under  sect.  38,  the  trustees  (if  any),  and 

the  tenant  for  life  if  not  the  applicant. 
In  the  case  of  applications  under  sect.  44,  the  tenant  for  life  or  the 

trustees,  as  the  case  may  be. 
No  other  person  shall  in  the  first  instance  be  served.     Except  as 
hereinbefore  provided  where  an  application  under  the  Act  is  made  by 
any  person  other  than  the  tenant  for  life,  the  tenant  for  life  alone  shall 
be  served  in  the  first  instance. 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applications  by  a 
tenant  for  life  shall  not  in  the  first  instance  be  served  on  any  person. 

6.  The  judge  may  require  notice  of  any  application  under  the  Act  to 
be  served  upon  such  persons  as  he  thinks  fit,  and  may  give  all  necessary 
directions  as  to  the  persons  (if  any)  to  be  served,  and  such  directions 
may  be  added  to  or  varied  from  time  to  time  as  the  case  may  require. 
When  a  petition  is  presented,  the  petitioner  may,  after  the  petition  has 
been  filed,  apply  by  sunmions  in  chambers  (Appendix,  Form  XXIII.) 
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for  directions  with  regard  to  the  persons  on  whom  the  petition  onght  to 
be  served.  If  any  person  not  already  served  is  directed  to  be  served 
with  notice  of  an  application,  the  application  shall  stand  over  generally, 
or  until  such  time  as  the  judge  directs.  The  judge  may  in  any 
particular  case,  upon  such  terms  (if  any)  as  he  thinks  fit,  dispense  with 
service  upon  any  person  upon  whom,  under  these  rules,  or  under  any 
direction  of  the  judge,  any  application  is  to  be  served. 

7.  It  shall  be  sufficient  upon  any  application  under  the  Act  to  verify 
by  affidavit  the  title  of  the  tenant  for  life  and  trustees  or  other  persons 
interested  in  the  application,  unless  the  judge  in  any  particular  case 
requires  further  evidence.  Such  affidavit  may  be  in  the  form  or  to  the 
eflPect  of  Form  No.  VIII.  in  the  Appendix. 

8.  Any  sale  authorized  or  directed  by  the  court  under  the  Act,  shall 
be  carried  into  effect  out  of  court,  unless  the  judge  shall  otherwise 
order,  and  generally  in  such  manner  as  the  judge  may  direct. 

9.  Where  the  court  authorizes  generally  the  tenant  for  life  to  make 
from  time  to  time  leases  or  grants  for  building  or  mining  purposes 
under  sect.  10  of  the  Act,  the  order  shall  not  direct  any  particular  lease 
or  grant  to  be  settled  or  approved  by  the  judge  unless  the  judge  shall 
consider  that  there  is  some  special  reason  why  such  lease  or  grant 
should  be  settled  or  approved  by  him.  Where  the  court  authorizes  any 
such  lease  or  grant  in  any  particular  case,  or  where  the  court  authorizes 
a  lease  under  sect.  15  of  the  Act,  the  order  may  either  approve  a  lease 
or  graut  already  prepared  or  may  direct  that  the  lease  or  grant  shall 
contain  conditions  specified  in  the  order  or  such  conditions  as  may  be 
approved  by  the  judge  at  chambers  without  directing  the  lease  or  grant 
to  be  settled  by  the  judge. 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into  court 
any  capital  money  arising  under  the  Act  may  apply  by  summons  at 
chambers  for  leave  to  pay  the  money  into  court.  (Appendix,  Forms* 
IX.,  X.,  XL) 

11.  The  summons  shall  be  supported  by  an  affidavit  setting  forth — 

1.  The  name  and  address  of  the  person  desiring  to  make  the  payment. 

2.  The  place  where  he  is  to  be  served  with  notice  of  any  proceeding 

relating  to  the  money. 

3.  The  amount  of  money  to  be  paid  into  court  and  the  account  to  the 

credit  of  which  it  is  to  be  placed. 

4.  The  name  and  address  of  the  tenant  for  life  under  the  settlement 

by  whose  direction  the  money  is  to  be  paid  into  court. 

5.  The  short  particulars  of  the  tmnsaction  in  respect  of  which  the 

money  is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into  court,  may 
contain   directions  for  investment  of  the  money    on  any    securities 
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authorized  by  sect.  21,  sub-sect.  1  of  the  Act,  and  for  payment  of  the 
dividends  to  the  tenant  for  life,  either  forthwith  or  upon  production  of 
the  consent  in  writing  of  the  applicant ;  the  signature  to  such  consent 
to  be  verified  by  the  affidavit  of  a  solicitor.  But  if  the  transaction  in 
respect  of  which  the  money  arises,  is  not  completed  at  the  date  of 
payment  into  court,  the  money  shall  not,  without  the  consent  of  the 
applicant,  be  ordered  to  be  invested  in  any  securities  other  than  those 
upon  which  cash  under  the  control  of  the  court  may  be  invested. 

18.  Money  paid  into  court  under  the  Act  shall  be  paid  to  an  account, 
to  be  entitled  in  the  matter  of  the  settlement,  with  a  short  description 
of  the  mode  in  which  the  money  arises,  if  it  is  necessary  or  desirable 
to  identify  it,  and  in  the  matter  of  the  Act.  (Appendix,  Forms  IX., 
X.,  and  XI.) 

14.  Any  person  paying  into  court  any  capital  money  arising  under 
the  Act  shall  be  entitled  first  to  deduct  the  costs  of  paying  the  money 
into  court. 

15.  In  all  cases  not  provided  for  by  the  Act  or  these  rules,  the 
existing  practice  of  the  court  as  to  costs  and  otherwise,  so  far  as  the 
same  may  be  applicable,  shall  apply  to  proceedings  under  the  Act. 

16.  The  fees  and  allowances  to  solicitors  of  the  court  in  respect  to 
proceedings  under  the  Act  shall  be  those  provided  by  the  Rules  of  the 
Supreme  Court  as  to  costs  for  the  time  being  in  force,  so  far  as  they  are 
applicable  to  such  proceedings. 

17.  The  fees  to  be  taken  by  the  officers  of  the  court  in  respect  to 
proceedings  under  the  Act  shall  be  those  provided  by  the  Rules  of  the 
Supreme  Court  as  to  court  fees  for  the  time  being  in  force,  so  far  as 
they  are<ipplicable  to  such  proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after  the  31st 
December,  1882. 

19.  These  rules  may  be  cited  as  the  Settled  Laud  Act  Rules,  1882. 


[Appendix. 
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APPENDIX 

TO   THE   SETTLED  LAND  ACT  RULES,  1882. 


Form  I. 

7'ith  of  Proceedings, 

In  the  High  Court  of  Justice, 
Chancery  Division. 

Yice-Chancellor  Bacon, 

or 
Mr.  Justice  Chitty, 

tor  other  judge  hefore  whom  the  application  is  to  be  Iieard.] 
N  the  matter  of  the  estate  [or,  of  the  timber  upon  the 

estate],  situate  at  ,  in  the  county  of  ,  [or  of  the  chattels], 

settled  by  a  settlement  made  by  an  indenture  dated  the  day  of 

,  and  made  between  [or,  by  the  Will  of  dated 

or,  as  the  case  may  he"]. 
And  in  the  matter  of  the  Settled  Land  Act,  1882. 


Form  IL 
Formal  part  of  Summons, 

Title  as  in  Form  I. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Royal  Courts 
of  Justice  on  day,  the  day  of  18     ,  at  o'clock 

in  the  forenoon,  on  the  hearing  of  an  application — 

(«.)  On  the  part  of  A.  B.,  the  tenant  for  life  \or,  tenant  in  tail,  or  as 
the  case  may  he,  describing  the  nature  of  the  applicanfs  estate]  under  the 
above-mentioned  settlement. 

Or,  (b.)  On  the  part  of  A.  B.,  the  tenant  for  life  (or  as  the  case  may 
be)  under  the  above-mentioned  settlement  an  infant  by  X.  Y.,  his  testa^ 
mentary  guardian  [or,  guardian  appointed  by  order  dated  the  or^ 

next  friend]. 

Or,  (c.)  On  the  part  of  C.  D.  and  E.  F.,  the  trustees  of  the  above- 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

Or,  (d.)  On  the  part  of  6.  H.,  the  tenant  for  life  in  remainder  [or, 
tenant  in  tail  in  remainder,  or  as  the  ease  may  be,  describing  the  appli- 
cant's interest^  under  the  above-mentioned  settlement  subject  to  the  life 
interest  of  A.  B.  [or  as  the  case  may  ^e]. 

Or,  (e,)  On  the  part  of  I.  J.,  the  purchaser  of  the  lands  [or,  the 
timber  upon  the  lands,  or  chattels,  or  as  the  case  may  be"]  settled  by  the 
above-mentioned  settlement. 
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Or,  (/.)  On  the  part  of  I.  J.,  the  lessee  under  a  mining  lease  dated 
the  18    ,  granted  under  the  powers  of  the  above-mentioned  Act, 

of  the  mines  and  minerals  under  the  lands  settled  by  the  above- 
mentioned  settlement. 

Or,  {g.)  On  the  part  of  I.  J.,  the  mortgagee  under  a  mortgage 
intended  to  be  created  under  section  18  of  the  above-mentioned  Act  of 
the  lands  settled  by  the  above-mentioned  settlement. 

Or,  (h.)  On  the  part  of  K.  L.,  interested  under  the  contract  herein- 
after mentioned. 

Dated  the  day  of  ,  18     . 

This  summons  was  taken  out  by  of  ,  solicitor  for  the 

applicant. 

{Add  the  names  of  the  persons  (if  any)  on  whom  (he  summons  is  to  be 
served.) 


Form  III. 

Svmmons  under  Section  10  for  General  Leasing  Powers, 

Title  and  formal  parts  as  in  Forms  I.  and  II.  a  or  J), 

1.  That  the  applicant  \or  in  the  case  of  an  infant  that  the  said  X.  Y. 
during  the  infancy  of  the  said  A.  B.]  and  each  of  his  successors  in  title 
[or  in  the  case  of  an  infant,  each  of  the  successors  in  title  of  the  said  A.  B.], 
being  a  tenant  for  life  or  having  the  powers  of  a  tenant  for  life  under 
the  above-mentioned  Act,  may  pursuant  to  section  10  of  the  said  Act  be 
authorized  from  time  to  time  to  make  building  [or  mining]  leases  of 
the  lands  comprised  in  the  said  settlement  for  the  term  of  years 
[or  in  perpetuity]  on  the  conditions  specified  in  the  said  Act  [or  on  other 
conditions  than  those  specified  in  sections  7  and  9  of  the  said  Act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as 
between  solicitor  and  client,  and  that  the  same  when  taxed  may  be  paid 
out  of  the  property  subject  to  the  said  settlement,  and  that  for  that 
purpose  all  necessary  directions  may  be  given. 

Note. — The  proposed  conditions  ought  not,  except  in  simple  cases,  to 
be  set  forth  in  the  summons. 


Form  IV. 

Summons  under  Sections  10  or  15/<w  Authority  to  grant  aparticutar 
Lease  where  the  Tenant  for  Life  has  entered  into  a  Contract, 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  a  or  I. 

1.  That  the  conditional  contract,  dated  the  18  ,  and  made 
between  the  applicant  [or  the  said  X.  Y.]  of  the  one  part  and  of 
the  other  part,  for  a  [building  or  mining]  lease  to  the  said  of  the 
hereditaments  therein  mentioned  for  the  term,  and  upon  the  conditions 
therein  stated,  may,  pursuant  to  section  10  [or  15]  of  the  above- 
mentioned  Act  be  approved,  and  that  the  said  A.  B.  [or  X.  Y.]  may  be 
authorized  to  execute  a  lease  in  pursuance  of  the  said  contract. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 
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Form  V. 


Summons  under  Sertions  10  or  16  for  Authority  to  grant  a  particular 
Lease  when  no  Contract  has  been  entered  into. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  h. 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted  to 

of  the  lands  [or  of  the  mansion  liouse,  &c.]  settled  by  the  said  settlement 
may,  pursuant  to  section  10  [or  15]  of  the  above-mentioned  Act  be 
approved,  and  that  the  applicant  [or  the  said  X.  Y.]  may  be  authorized 
to  execute  the  same. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


Form  VI. 

Summons  undei-  Sections  15,  85,  or  87  for  a  SaU  out  of  Court  of  the 
principal  Mansion  House,  and  Demesnes^  or  of  Timber  or  Chattels, 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  applicant  [or  in  the  case  of  an  infant  tlie  said  X.  Y.]  may 
be  authorized  to  sell  the  principal  mansion  house  [or  the  timber  ripe  and 
fit  for  cutting]  on  the  land  [or  the  furniture  and  chattels]  settled  by 
the  above-mentioned  settlement  in  such  manner  and  subject  to  such 
particulars,  conditions,  and  provisions  as  he  may  think  fit. 

2.  That  the  costs  of  this  application  may  be  taxed  as  between  solicitor 
and  client,  and  that  G.  D.  and  £.  F.,  the  trustees  of  the  said  settlement, 
may  be  at  liberty  to  pay  the  costs  when  taxed  out  of  the  proceeds  of  the 
said  sale  [ar,  in  the  case  of  timber,  out  of  the  three-fourths  of  the  pro- 
ceeds of  tne  said  sale  to  be  set  aside  as  capital  money  arising  under  the 
said  Act],  or  if  this  Form  is  not  applicable  as  in  Form  IIL  2. 


Form  VII. 

Summons  under  Sections  15,  85,  or  37  for  SaU  by  the  Court  of  the 
principal  Mansion  House,  and  Demesnes,  or  of  Timber  or  Chattels. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  principal  mansion  house  [or  the  timber  ripe  and  fit 
for  cutting]  on  the  land  [or  the  furniture  and  chattels],  settled  by 
the  above-mentioned  settlement,  may  be  sold  under  the  direction  of 
the  court. 

2.  {Application  for  costs  as  in  Form  IIL  2.) 
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Form  VIII. 

Affidamt  verifying  Title. 

Title  as  iu  Form  I. 
I  of  make  oath  and  say  as  follows  : 

1.  By  the  above-mentioned  settlement  the  above-mentioned  lands  [o7' 
certain  chattels,  shortly  describing  them']  stand  limited  to  uses  [ar  upon 
trusts]  under  which  A.  B.  is  [(?r  I  amj  beneficially  entitled  in  posses- 
sion as  tenant  for  life  \_or  tenant  in  tail  or  tenant  in  fee  simple,  with  an 
executory  gift  over,  as  tJie  case  may  he], 

2.  (If  it  is  the  fact.)    The  said  A.  B.  is  an  infant  of  the  age  of 
years  or  thereabouts. 

3.  C.  D.,  of  ,  and  E.  F.,  of  ,  are  trustees  under  the  said 
settlement,  with  a  power  of  sale  of  the  said  lands  [or  with  power  of 
consent  to  or  approval  of  the  exercise  of  a  power  of  sale  of  the  said 
lands  contained  in  the  said  settlement,  or  are  the  persons  bv  the  said 
settlement  declared  to  be  trustees  thereof  for  purposes  of  tne  above- 
mentioned  Act].  • 

Form  IX. 

Summons  under  Section  22  by  Purchaser  for  Payment  into  Court  of 
Purchase-Money  of  Settled  Land,  Timber,  or  Chattels, 

Title  as  in  Form  L 
Formal  parts  as  in  Form  II.  e. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  '^  In  the  matter  of  the  settlement  dated  the  and  made 
"  between  [or  will,  &c.]  proceeds  of  sale  of  the  A.  estate  [or  as 
"  the  case  may  be}  ,  and  in  the  matter  of  the  Settled  Land  Act,  1882," 
the  sum  of  £  on  account  of  the  purchase-money  of  the  said  A. 
estate  {or  as  the  case  may  be)  settled  by  the  said  settlement  [or  will,  &c.]. 

2.  That  such  directions  may  be  given  for  the  investment  of  the  said 
sums  when  paid  into  court,  and  the  accumulation  or  payment  of  the- 
dividends  of  the  securities  representing  the  same,  as  the  court  may 
think  proper. 

Form  X 

Summons  under  Section  22  for  Payment  into  Court  by  Lessee  under  a 
Mining  Lease  {see  Section  11). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11./. 
1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  ^*  In  the  matter  of  the  settlement  dated  the  and  made 

"between  [or  the  will,  Ac]  mineral  rents  under  lease  dated  the 

"  ,  and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of 

£  ,  being  three-fourths  [or  one-fourth]  of  the  rents  payable  by 

him  under  the  said  lease  for  the  half-year  ending  the  ,  less  £ 

the  costs  of  payment  into  court. 
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2.  That  the  applicant  may  be  at  liberty  on  or  before  the  day 

of  and  the  day  of  in  every  year  durinji:  the  term 

created  by  the  said  lease  to  pay  into  conrt  to  the  credit  aforesaid,  so 
much  of  the  rents  payable  by  him  nnder  the  said  lease  as  is  by 
section  11  of  the  above-mentioned  Act  directed  to  be  set  aside  as  capital 
money  arising  under  the  said  Act  after  deducting  therefrom  the  costs  of 
payment  in,  the  amount  paid  in  to  be  verified  by  affidavit. 

8.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid  into 

court  to  the  credit  aforesaid  may  be  invested  in  the  purchase  of  (name 

Ike  investment)  to  the  like  credit,  and  that  the  dividends  on  the  said 

when  purchased  may  be  paid  to  A.  B.,  the  tenant  for  life  under 

the  above-mentioned  settlement  during  his  life  or  until  further  order. 


Form  XI. 
Summons  under  Section  22  for  Paijm^ni  into  Court  bi/  Mortgagee  (see 
^  Section  18). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  g. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  "  Money  advanced  on  mortgage  of  lands  settled  by  the  settle- 
"  ment  dated  the  ,  and  made  between  ^or  the  will,  &c.], 
*'  and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of  £ 
being  the  amount  agreed  to  be  advanced  by  him  on  mortgage  of  the 
lands  comprised  in  the  above-mentioned  settlement,  less  the  cost  of 
payment  in. 

2.  {Add  directions  for  investment  as  in  Form  VIII.  2.) 


Form  XII. 

Summons  under  Section  2Q  (1). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  «  or  h. 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the  execution  of 
improvements  on  the  lands  settled  by  the  above-mentioned  settlement 
may  be  approved. 

2.  {Add  application  for  costs  as  in  Form  III  2.) 


Form  XIII. 

Summons  under  Section  26,  Sub-section  (2)  (ii.)  for  appointment  of  an 
ETigineer  or  Surveyor. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b, 

1.  That  M.  N.,  of  ,  engineer  lor  surveyor]  may  be  approved  as 
engineer  [or  surveyor]  for  the  purposes  of  section  26,  sub-section  (2)  (ii.) 
of  the  above-mentioned  Act. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 
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Form  XIV. 
Nomination  of  an  Engineer  or  Surveyor  hy  the  Trustees, 
Title  as  in  Form  I. 
We,  C.  D.  of  ,  and  E.  F.  of  ,  the  trustees  of  the  above- 

mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act, 
hereby  nominate  ,  of  ,  engineer  \or  surveyor],  for  the 

purposes  of  section  26,  sub-section  (2)  (ii)  of  the  said  Act. 

(Signed)        CD. 
E.  F. 


Form  XV. 

Summons  under  Section  2Q,  Sub-section  (2)  (iii.) 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  J. 

1.  That  C.  D.  and  E.  F.  the  trustees  of  the  above-mentioned  settle- 
ment, for  the  purposes  of  the  above-mentioned  Act  may  be  directed  to 
apply  the  sum  of  £  out  of  the  capital  money  arising  under  the 
said  Act  in  their  hands  subject  to  the  said  settlement  in  payment 
for  [describe  the  work  or  operation']  being  [part  of]  an  improvement 
executed  upon  the  lands  subject  to  the  said  settlement  pursuant  to  a 
scheme  approved  by  the  said  C.  D.  and  E.  F.  under  the  said  Act. 

2.  (Add  application  for  costs  as  in  Form  IIL  2.) 


Form  XVI. 

Summons  under  Section  26,  Sub-section  (3). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  sum  of  £  may  be  ordered  to  be  raised  out  of  the 

in  court  to  the  credit  of  and  that  the  same  when  raised 

may  be  paid  to  upon  Ms  undertaking  to  apply  the  same  in  pay- 

ment for  [describe  the  icorks  or  operation']  being  part  of  an  improvement 
executed  upon  the  land  settled  by  the  above-mentioned  settlement 
pursuant  to  the  scheme  approved  by  order  dated  the 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


Form  XVII. 

Summons  under  Section  31. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  applicant  may  be  at  liberty  to  enforce  [or  carry  into 
effect  or  vary  or  rescind,  as  the  case  may  be]  the  contract  entered  into 
between  the  applicant  of  the  one  part,  and  of  the  other  part. 

2.  Or  that  such  directions  may  be  given  relating  to  the  said  contract 
as  the  judge  may  think  fit. 

3.  {Add  application  for  costs  as  in  Form  III,  2.) 
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Form  XVIII. 

Summons  under  Section  34,  for  appikution  of  Money  paid  for  a  Lease  or 

Reversion, 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a,  h,  or  d. 

1.  That  the  sum  of  £  beino^  the  proceeds  of  sale  of  a  lease  for 
years  \or  life  or  a  reversion  or  other  interest  describing  lY]  settled  by  the 
above-mentioned  settlement,  may,  pursuant  to  section  34  of  the  above- 
mentioned  Act,  be  directed  to  be  applied  for  the  benefit  of  the  parties 
interested  under  the  said  settlement  in  such  manner  as  -the  court  may 
think  fit. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 


Form  XIX. 

Summons  under  Section  SSfor  the  Appointment  of  new  Trustees. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a,  h,  c,  or  d, 

1.  That  6.  H.  and  I.  J.  may  be  appointed  trustees  under  the  above- 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 


Form  XX. 

Summons  under  Section  44. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a,  J,  or  c. 

1.  That  it  may  be  declared  that  {set  out  the  declaration  required), 

2.  {Add  application  for  costs  as  in  Form  III.  2^  or  as  the  circumstances 
require,)  * 

Form  XXI. 

Summons  under  Section  56  for  Advice  and  Direction. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  to  ^. 

For  the  opinion,  advice,  and  direction  of  the  judge  on  the  following- 
questions  : — 

1.  Whether 

2.  Whether 
8.  Whether 

{or  if  the  questions  involve  complicated  facts) 
for  the  opinion,  advice,  and  direction  of  the  judge  on  the  fiacts  and 
questions  submitted  by  the  statement  left  in  my  chambers  this  day. 
{Add  application  for  costs  as  in  Form  III.  2.) 
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Form  XXIL 

Summons  under  Section  60  for  Appointment  of  Persons  to  exercise  Powers 
on  behalf  of  Infant. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  I. 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6  to 
13,  both  inclusive,  and  sections  16  to  20,  both  inclusive,  of  the  above- 
mentioned  Act  {or  such  other  poivers  as  it  is  desired  to  exercise)  may  be 
exercised  by  the  said  on  behalf  of  the  said  during  his 
minority. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 


Form  XXIII. 

SummxmsfoT  Directions  as  to  Service  of  a  Petitmu 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II. 

That  directions  may  be  given  as  to  the  persons  to  be  served  with  the 
petition  presented  in  the  above  matter  on  the  day  of  18    , 
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LAND  CHAKGES  KEGISTRATION  AND 
SEAKCHES  ACT,  1888. 


GENERAL  RULES. 

By  virtue  and  in  pursuance  of  the  Land  Charges  Registration  and 
Searches  Act,  1888,  I,  Hardinge  Stanley,  Baron  Halsbury,  Lord  High 
Chancellor  of  Great  Britain,  do  make  the  following  General  Rules  for 
the  purpose  of  carrying  the  said  Act  into  eflPect  : — 

Rule  1. — ^The  several  registers  established  by  the  Act  shall  contain 
the  following  particulars  respectively,  or  such  other  particulars  as  the 
registrar  shall  from  time  to  time  determine  : — 

(1.)  The  register  of  writs  and  orders  shall  contain  : — 

(a,)  The  name,  address,  and  description  of  the  person  whose 

land  is  affected. 
(b.)  The  date  and  nature  of  the  writ  or  order,  and  the  court,  and 
the  action  or  matter,  by  and  in  which  the  writ  or  order  was 
issued  or  made. 
(c.)  The  date  of  registration,  and  of  any  renewal  of  registra- 
tion. 
(d,)  The  name  and  address  of  the  applicant  or  of  the  solicitor 
(if  any)  making  the  application. 
(2.)  The  register  of  deeds  of  arrangement  shall  contain  : — 

(a.)  The  name,  address,  and  description  of  the  person  whose  land 

is  affected. 
(b,)  The  date  of  the  deed  and  the  names  of  the  parties,  provided 
that  where  the  creditors  are  numerous  it  shall  not  be  neces- 
sary to  specify  more  than  three. 
(c.)  The  date  of  registration. 

(d,)  The  name  and  address  of  the  applicant  or  of  the  solicitor  (if 
any)  making  the  application. 
(8.)  The  register  of  land  charges  shall  contain  : — 

(a.)  The  name,  addi'ess,  and  description,  and  capacity  (that  is 
to  say,  whether  (i.)  beneficially  entitled  to  the  first  estate 
of  freehold  ;  (ii.)  tenant  on  the  court  rolls  ;  or  (iii.)  bene- 
ficially entitled  to  a  lease  for  lives  or  a  life  at  a  rent  or 
for  years)  of  the  person  in  whose  name  the  r^istration  is 
made. 
(/».)  The  date  of  the  charge,  the  statute  under  which  it  is  made, 

and  the  parish  in  which  the  land  charged  is  situated, 
(f.)  The  date  of  registration. 

(d.)  The  name  and  address  of  the  applicant  or  of  the  solicitor 
(if  any)  making  the  application. 
Rule  2. — Every  application  for  registration  shall,  unless  made  by  a 
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solicitor,  be  supported  by  the  statutory  declaration  of  the  applicant  as 
to  the  truth  of  the  particulars  set  forth  in  it. 

Rule  8. — The  alphabetical  index  shall  consist  of  the  registers  them- 
selves, all  entries  in  such  registers  being  made  alphabetically  in  the 
manner  now  used  in  the  Register  of  Judgments  in  the  Central  Office  of 
the  High  Court  of  Justice,  or  in  such  other  manner  as  the  registrar 
shall  from  time  to  time  determine. 

Rule  4. — Applications  for  registration,  searches  (official  and  other- 
wise), and  official  certificates  shall  be  made  on,  and  shall  furnish  the 
particulars  set  forth  in,  the  several  forms  for  those  purposes  given  in 
the  schedule  hereto,  or  in  such  other  forms  as  the  registrar  shall  from 
time  to  time  determine. 

Rule  5. — Forms  shall  be  sold  at  the  Office  of  Land  Registry. 

Rule  6. — Certificates  of  official  searches  shall  be  marked  with  the 
stamp  of  the  Search  Department  of  the  Land  Registry,  and  shall  be 
issued  as  soon  as  possible  after  receipt  of  the  applications. 

Rule  7.  —In  any  case  of  modification  or  cancellation  of  entries  on  the 
register,  such  evidence  in  respect  thereof  as  the  registrar  shall  from  time 
to  time  think  necessary  shall  be  required. 

Rule  8. — These  Rules  may  be  cited  as  the  Land  Charges  Rules, 
1889. 

HALSBURY,  C. 

January  1,  1889. 
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Digitized  by 


Google 


516 


APPENDIX   I. 


THE   SCHEDULE. 


FORMS. 
Form  1. 
Application  to  Register  a  Writ  or  Order, 
REGISTER   OF  WRITS   AND   ORDERS. 

Land  Charges  Registration  and  Searches  Act,  1888. 
Office  of  Land  Registry. 


Filed  for  Registration  the 
day  of  ,  18     . 

By 


of 


{Signed)  ■ 


Applicant  {_or  Solicitor]. 


A  of  the  Division  of 

the  High  Court. 
Dated  the  day  of  ,  18    • 

Title  of  the  Action  or  Matter 


Plaintiflr. 
Defendant. 


Name  of  the  Person  whose  Estate  is  affected. 


Surname. 

Christian  Name 

or 

Names. 

Address. 

Titie,  Trade, 

or 
Profession. 

1 

1 

1 

Form  2. 
Application  to  Register  a  Deed  of  Arrangement. 
REGISTER   OF   DEEDS   OF   ARRANGEMENT. 

Land  Charges  Registration  and  Searches  Act,  1888. 
Office  of  Land  Registry. 


Filed  for  Registi'ation  the 
day  of  ,  18    . 

By 


of 


{Signed) 

Applicant  [or  Solicitor]. 


Date  of  the  deed 

Parties  to  the  Deed.* 


•  Names  only  ;  and,  where  the  creditors  are  numerous,  enter  the  names  of  the 
first  three,  adding  "and  others." 
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Name  of  the  Person  whose  Estate  is  affected. 


Siim&iii6. 


Christian  Name 

or 

Names. 


Address. 


Title,  Trade, 

or 
Profession. 


Form  3. 
Application  to  Register  a  Land  Charge. 
REGISTER  OF  LAND  CHARGES. 

Land  Charges  Registration  and  Searches  Act,  1888. 
Office  of  Land  Registry. 


Filed  for  R^istration  the 
day  of  ,  18     . 

By 


of 


(Signed) 

Applicant  \_or  Solicitor]. 


of 


A  charge  upon  lands  in  the  Pari8li(e8) 

Dated  the        day  of         ,  18    . 
By  virtue  of  the  statute 


The  Person  in  whose  Name  the  Registration  is  to  be  made. 

Surname. 

Christian 
Name. 

Address. 

Title,  Trade, 

or 
Profession. 

Capacity.* 

*  Here  state  whether  beneficially  entitled  to  the  first  estate  of  freehold,  or  to  a 
lease  for  lives  or  life,  or  for  a  term  of  years,  or  whether  tenant  on  the  court  rolls  of 
the  manor. 


I, 


Form  4. 
Declaration  in  support  of  an  Application  to  Register. 
,  of         ,  solemnly  and  sincerely  declare  that  the  writ  [order, 


deed,  charge],  whereof  the  particulars  are  set  forth  in  the  application  for 
registration  thereof,  marked  "  A,"  and  now  produced  and  shown  to  me, 
was  actually  issued  [made,  executed]  at  the  time  and  in  the  manner  in 
the  said  application  mentioned,  and  that  the  particulars  set  forth  therein 
are  to  the  best  of  my  knowledge,  information,  and  belief,  true. 
And  I  make,  &c. 
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Form  5. 
Application  for  an  Official  Search. 

APPLICATION  FOR  OFFICIAL  SEARCH. 
N.B.— This  Form  may  be  filled  in  for 
a  future  clay  not  less  than  three  days 
subsequent  to  its  arrival  in  the  office. 

Land  CHARaES  Registration  and  Searches  Act,  1888. 

Office  of  Land  Registy, 

Please  search  the  Register  of  Writs  and  Orders  for  the  period  of 

five  years  ending  the  of  ,  18      ,  inclusive.    [Deeds  of 

Arrangement  from  the  of  ,18      ,  to  the  of  , 

18      ,  inclusive.    Land  Charges  from  the  of  ,  18      ,  to  the 

of  ,18      ,  inclusive.] 


Hurnamc 

or 
Names. 


Christian  Name 

or 

Names. 


Address 

or 

Addresses.^ 


Titles,  Trades, 

or 
Professions.* 


*  If  the  person  against  whom  the  search  is  to  be  made  has  more  than  one  address^ 
title,  trade,  or  profession,  this  may  be  fiUed  up  accordingly. 

I  declare  that  the  above  search(es)  is  (are)  required  for  the  purposes 
of  a  sale  [mortgage,  lease  or,  (as  the  case  may  he)  ]  from 

to 

N.B. — State  here  whether  certificate  to  be 
sent  by  post  or  to  be  kept  till  callctl  for. 

Signature,  Address,  and  )  

Description    of    the  >  

Applicant  or  Solicitor. )  

Dated  this  of  ,  18     . 


Form  6. 
Declaration  by  separate  Instrument  as  to  imrposes  of  Search. 
Land  Charges  Registration  and  Searches  Act,  1888. 
Office  of  Land  Registry, 
I  declare  that  the  searchCes)  in  the  name(s)  of  required  by  the 

application  of  dated  the  of  ,  18       ,  is  (are)  required 

for  the  purposes  of  a  sale  [mortgage,  lease  or,  {as  the  case  may  be) 
from  to 

Signature  and  address  of  applicant  or  solicitor  : 


of- 


Dated  this 


of 


18 


Digitized  by 


Google 


land  chabge8  registration  and  searches  act,  1888.  519 

Form  7. 

Certificate  of  Official  Search, 

Land  Charges  Registration  and  Seauches  Act,  1888. 

Office  of  Land  Registry, 

This  is  to  certify  that  there  are  no  entries  iu  the  Registry  of 'Writs 
and  Orders  for  the  period  of  five  yeare  ending  inclusive,  [Deeds 

of  Arrangement  from  to  inchisive.  Land  Charges  Ironi 

to  inclusive],  in  the  names  of  except  the  following  : — 

Dated  this  of  18       . 

(Land  Registry    \ 
Search  Department, J 


Form  8. 

Requisition  for  Continuation  of  Official  Search, 

Land  Charges  Registration  and  Searches  Act,  1888. 

Office  of  Land  Registry, 

Please  continue  the  search(es)   in   the   Register(s)   of  made 

pursuant  to  the  requisition  dated  the  of  18      in  the  name(8) 

of  down  to  the  of  18      inclusive. 

Signature  and  address  of  applicant  or  solicitor  :     

Dated  this  of  18    . 

N.B. — The    certificate  of    the    original  search  must  be  forwarded   with   this 
application. 


Form  9. 


Certificate  of  Continuation  of  Official  Search  {to  he  endorsed  on  the 
original  Certificate). 

This  is  to  certify  that  there  are  no  further  entries  in  the  Register  of 
against  the  within  name(8)  down  to  the  of  18 

inclusive,  except  the  following,  namely, 
In  the  Register  of 
Dated  this  pf  18     . 

(Land  Registry    \ 
Search  Leparfme?it.f 
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SUPREME  COURT  OP  JUDICATURE, 
ENGLAND. 

The  Judicial   Trustee  Rules,  1897,   Dated 
August  31,  1897. 

Arrakgement  of  Rules. 
Rules. 

1.  Short  title. 

Appointment  of  Judicial  Trustee, 

2.  Mode  of  making  application. 

3.  Service  of  summons. 

4.  Statement  to  be  supplied  on  application. 

5.  Removal  of  restriction  as  to  appointment  of  certain  persons  to  be 

trustees. 

6.  Vesting  orders. 

Appointment  of  Official  of  Court  to  be  Judicial  Trustee, 

7.  Official  judicial  trustee. 

Administration  of  the  Trust, 

8.  Statement  of  trust  property. 

9.  Security. 

10.  Trust  account  at  bank  and  custody  of  documents. 

11.  Judicial  trustee  not  to  keep  money  in  his  hands. 

12.  Directions  to  judicial  trustees. 

13.  Power  to  dispense  with  formal  evidence. 

Accounts  and  Audit, 

14.  Accounts  and  audit. 

15.  Filing  and  inspection  of  accounts. 

16.  Deductions  allowed. 

Remuneraiion  and  Alloxoanoes. 

17.  Remuneration  of  judicial  trustee. 

18.  Application  of  remuneration  of  official  of  the  Court. 

19.  Forfeiture  of  remuneration. 

Removal  and  Suspension  of  Judicial  Trustee, 

20.  Suspension  of  judicial  trustee. 

21.  Removal  of  judicial  trustee. 

22.  Inquiry  into  conduct  of  judicial  trustee. 

Resignation  and  Discontinuance  of  JndiciaX  Trustee, 

23.  Resignation  of  judicial  trustee. 

24.  Discontinuance  of  judicial  trustee. 

Special  Irusts. 

25.  Executors  and  administrators. 

26.  Special  trusts. 


Digitized  by 


Google 


JUDICIAL  TRUSTEE  RULES.  621 


Exercise  of  the  Power g  of  the  Court 

27.  Exercise  of  powers  of  Court. 

28.  Communication  between  judicial  trustee  and  Court. 

District  Registries. 

29.  District  registries. 

Palatine  Courts, 

30.  Palatine  Courts. 

County  Courts, 

31.  County  court  jurisdiction. 

32.  Fees. 

Officer  of  the  Court. 

33.  Meaning  of  "  officer  of  Court." 

SupplenientaL 

34.  Rules  to  be  construed  as  part  of  the  general  rules  of  Court. 

35.  Application  of  Interpretation  Act. 
Schedule. 


JUDICIAL  TRUSTEE  RULES. 

Rules  under  the  Judicial  Trustees  Act,  1896. 

* 

1.  The  following  Rules  may  be  cited  as  the  Judicial  Trustee  short  title. 
Rules,  1897,  and  shall  apply  as  far  as  practicable  to  all  matters  69&60  Vict, 
and  proceedings  under  the  Judicial  Trustees  Act,  1896  (in  these  ^'  ^5- 
Rules  called  the  Act). 

Appointment  of  JtuJkM  Trustee, 

2.  An  application  to  the  Court  to  appoint  a  judicial  trustee  Mode  of 
shall  be  in  the  Chancery  Division,  and  making  appli- 

(a)  if  not  made  in  a  pending  cause  or  matter,  shall  be  made  by  ^^^^^ 

originating  summons  ;  and 
{h)  if  made  in  a  pending  cause  or  matter,  shall  be  made  as  part 

of  the  relief  claimed,  or  by  summons  in  the  cause  or  matter. 

3.. — (1.) — The  summons  shall  be  served, —  Service  of 

(«)  where    the    application  is,  made    by  or  on   behalf    of  a  summons, 
trustee,  on  the  other  trustee  (if  any)  ;  and 

{b) — where  the   application  is  made  by  or  on  behalf    of  a 
beneficiai-y,  on  the  trustees  (if  any), 
and  in  either  case  on  such  (if  any)  of  the  beneficiaries  as  the 
Court  directs, 

(2.)  Where  the  application  is  made  by  or  on  behalf  of  a  person 
creating  or  intending  to  create  a  trust,  the  summons,  subject  to 
any  direction  of  the  Court,  need  not  be  served  on  any  person. 

(3.)  The  Court  may  give  any  directions  it  thinks  fit,  either 
diq)ensing  with  the  service  of  the  summons  on  any  person  on 
whom  it  is  required  to  be  served  under  this  Rule,  or  requiring 
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the  service  of  the  summons  on  any  person  on  whom  it  is  not 
required  to  be  served  under  this  Rule. 

Statement  to         4. — (1.)  Where  an  apph'cation  is  made  for  the  appointment  of 

be  supplied  on  a  judicial  trustee  by  originating  summons,  the  applicant  must, 

application.      when  he  takes  out  the  summons,  supply  for  the  use  of  the  Court 

a  written   statement  signed  by   him   containing    the  following 

particulars  so  far  as   he  can   gain  information  with   regard  to 

them  : — 

(a)  A  short  description  of  the  trust  and  instrument  by  which 
it  is,  or  is  to  be,  created,  and  of  the  i-elation  which  the 
applicant  bears  to  the  trust; 
(if)  If  a  person  is  nominated  as  judicial  trustee,  the  name  and 
address  of  the  person  nominated,  and  short  particulars  of  the 
reasons  which  led  to  his  nomination  ; 
(r)  If  a  person  is  nominated  as  judicial  trustee,  a  statement 
whether  it  is  proposed  that  the  pei-son  nominaied  should  be 
remunerated  or  not ; 

(d)  Short  particulars  of  the  trust  property,  with  an  approximate 
estimate  of  its  income,  and  capital  value  ; 

(e)  Short  particulars  of  the  incumbrances  (if  any)  affecting  the 
trust  property  ; 

(/)  A  statement  whether  it  is  proposed  that  the  judicial  trustee 
should  be  a  sole  trustee  or  should  act  jointly  with  other 
trustees  ; 
((/)  Particulars  as  to  the  persons  who  are  in  possession  of  the 

documents  relating  to  the  trust ; 
(//)  The  names  and  addnsses  of   the  beneficiaries  and  short 

particulars  of  their  respective  interests  ; 
(i)  Any    exceptional    circumstances    specially    affecting    the 

administration  of  the  trust. 
(2.)  An  affidavit  by  the  applicant  verifying  the  statement  shall 
be  sufficient  prima  facie  evidence  of  the  particulars  contained  in 
the  statement. 

(3.)  Where  the  applicant  cannot  gain  the  information  necessary 
for  making  the  required  statement  on  any  point,  he  must  mention 
the  fact  in  his  statement. 


Removal  of 
restriction 
as  to  ap- 
pointment 
of  ceitain 
persons  to 
be  trustees. 


Vesting 
orders. 


5. — (1.)  The  Court  shall  not  be  precluded  by  any  existing 
practice  as  to  the  appointment  of  trustees  from  appointing  any 
person  to  be  a  judicial  trustee  by  reason  of  that  person  being  a 
beneficiary,  or  a  relation  or  husband  or  wife  of  a  beneficiary,  or 
a  solicitor  to  the  trust  or  to  the  trustee,  or  to  any  beneficiary,  or  a 
married  woman,  or  standing  in  any  special  position  with  regaird  to 
the  trust. 

(2.)  A  person  may  be  appointed  to  be  a  judicial  trustee  of  a 
trust  although  he  is  already  a  trustee  of  the  trust. 

6. — On  the  appointment  of  any  person  to  be  judicial  trustee 
the  Court  shall  make  such  vesting  or  other  orders  and  exercise 
such  other  powers  as  may  be  necessary  for  vesting  the  trust  pro- 
perty in  the  judicial  trustee  either  as  sole  trustee  or  jointly  with 
other  trustees  as  the  case  requires. 
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Appointmmt  of  Official  of  Court  to  he  Jtidkml  Trustee. 

7. — (1.)  Where  an  oflScial  of  the  Court  is  appointed  judicial  Official 
trustee,  the  official  solicitor  of  the  Court  shall  (subject  to  the  pro-  judicial 
visions  herein-after  contained  in  rules  twenty-nine,  thirty,  and  trustee, 
thirty-one)  be  so  appointed,  unless,  for  special  reasons,  the  Court 
directs  that  some  other  official  of  the  Court  should  be  so  appointed. 

(2.)  Any  official  of  the  Court  appointed  to  be  a  judicial  trustee 
shall,  on  his  ceasing  to  hold  office,  cease  to  be  such  a  trustee 
without  any  formal  resignation. 

(8.)  Where  an  official  of  the  Court  is  judicial  trustee,  any  trust 
property  vested  in  or  held  by  him,  shall  be  vested  in  and  held  by 
him  under  his  official  title  and  not  in  his  own  name. 

(4.)  Where  an  official  of  the  Court  appointed  to  be  a  judicial 
trustee  of  a  trust  dies,  or  ceases  to  hold  office,  his  successor  in 
office  shall,  unless  the  Court  otherwise  directs,  become  judicial 
trustee  of  the  trust  without  any  order  of  the  Court  or  formal 
appointment,  and  the  trust  property  shall,  without  any  con- 
veyance, assignment,  or  transfer,  m  such  a  case  become  vested  in 
the  successor  as  it  was  vested  in  his  predecessor  in  office. 

(5.)  For  the  purpose  of  the  definition  of  "  official  of  the  Court," 
in  section  five  of  the  Act,  any  paid  office  in  or  connected  with  the 
Court  shall  be  a  prescribed  office. 

Administration  of  the  Trust, 

8. — (1.)  A  judicial  trustee  must,  unless  in  any  case  the  Court  Statement 
considers  that  it  is  unnecessary,  as  soon  as  may  be  after  his  ^f  trust 
appointment,  furnish  the  Court  with  a  complete  statement  of  the  P^'^^P^^'y* 
trust  property,  accompanied  with  an  approximate  estimate  of  the 
income  and  capital  value  of  each  item. 

(2.) — It  shall  be  the  duty  of  the  judicial  trustee  to  give  such 
information  to  the  Court  as  may  be  necessary  for  the  purpose  of 
keeping  the  statement  of  the  trust  property  correct  for  the  time 
being. 

9. — (1.)  A  judicial  trustee,  if  not  an  official  of  the  Court,  must  Security, 
give  security  to  the  Court  for  the  due  application  of  the  trust 
property,  unless  the  Court  dispenses  with  security  under  this  rule. 

(2.)  The  Court  may,  on  the  appointment  of  a  judicial  trustee, 
or  at  any  time  difring  his  continuance  in  office  as  judicial  trustee, 
dispense  with  security  on  the  application  either  of  the  person  who 
is  to  be  appointed  or  is  judicial  trustee,  or  of  any  person  appearing 
to  the  Court  to  be  interested  in  the  trust,  and  shall  do  so  where  a 
judicial  trustee  is  appointed  on  the  application  of  a  person  creating 
or  intending  to  create  a  trust,  and  that  person  desires  that  security 
should  be  dispensed  with,  unless  for  special  reasons  the  Court 
consider  that  security  is  in  such  a  case  necessary  or  desirable. 

(3.J  The  security  must  be  given,  either  by  recognizance,  bond, 
or  otherwise,  as  the  Court  directs,  and  with  such  sureties  as  the 
Court  approves. 

(4.)  If  the  Court  is  satisfied  that  sufficient  provision  is  made  for 
the  safety  of  the  capital  of  the  trust  property,  the  amount  of  the 
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secarity  shall,  in  ordinary  cases,  be  an  amount  exceeding  b; 
per  centum  the  income  of  the  trust  property  as  estimatet 
Court. 

(5.)  The  Court  may  at  any  time  require  that  the  amount  or 
nature  of  the  security  given  by  a  judicial  trustee  under  this  Rule 
be  varied,  or  that  security  be  given  where  it  has  previously  been 
dispensed  with,  and  a  juaicial  trustee  shall  comply  with  any  such 
requirement. 

(6.)  It  shall  be  a  condition  of  every  recognizance,  bond,  or 
other  form  of  security  given  under  this  Rule  that  the  judicial 
trustee  shall  give  immecOate  notice  to  the  Court  of  the  death  or 
insolvency  of  any  of  his  sureties. 

(7.)  Any  recognizance,  bond,  or  other  form  of  security  given 
for  the  purpose  of  this  Rule  may  be  vacated  in  such  manner  and 
subject  to  such  conditions  as  the  Court  may  direct. 

(8.)  Where  security  is  not  dispensed  with,  the  appointment  of  a 
person  to  be  judicial  trustee  snail  not  take  effect  until  he  has 
given  the  security  required  by  the  Court  under  this  Rule. 

(9.)  Any  premium  payable  by  a  judicial  trustee  to  any  guarantee 
company  on  account  of  his  security  may,  if  the  Court  so  directs,  be 
paid  out  of  the  trust  property. 


10. — (1.)  When  a  judiciJ  trustee  is  appointed,  a  separate 
account  for  receipts  and  payments  on  behalf  of  the  trust  must  be 
kept  in  the  name  of  the  trustees  at  some  bank  approved  by  the  Court. 

(2.)  All  title  deeds  and  all  certificates  and  other  documents 
which  are  evidence  of  the  title  of  the  trustee  to  any  of  the  trust 
property  shall  be  dei)08ited  either  with  that  bank  or  in  such  other 
custody  as  the  Court  directs. 

(3.)  The  deeds  or  documents  must  be  deposited  in  the  names  of 
the  trustees,  and  the  judicial  trustee  must  give  notice  to  the  body 
or  person  with  whom  the  deeds  or  documents  are  so  deposited  not 
to  deliver  any  of  them  over  to  any  person  except  on  a  request 
signed  by  the  judicial  trustee  and  countersigned  by  the  officer  of 
the  Court,  and  also  to  allow  any  person  authorized  by  the  officer  of 
the  Court  in  writing  to  inspect  them  during  business  hours. 

(4.)  The  judicial  trustee  must  deposit  with  the  Court  a  list  of 
all  deeds  or  documents  deposited  in  any  custody  in  parsuance  of 
this  Rule,  and  must  give  information  to  the  Court  from  time  to 
time  of  any  variation  to  be  made  rn  the  list. 

(5.)  The  judicial  trustee  must,  if  at  any  time  directed  by  the 
Court,  give  an  order  to  the  bank  at  which  the  trust  account  is 
kept,  not  to  pay  at  any  one  time  any  sum  over  a  specified  amount 
out  of  the  trust  account  except  on  an  order  countersigned  by  the 
officer  of  the  Court. 

(6.)  Any  payments  on  account  of  the  income  of  the  trust 
property  may  be  provided  for  by  means  of  a  standing  order  to 
the  bank  at  which  the  trust  account  is  kept. 
'  (7.)  The  Court  may  give  such  directions  to  the  judicial  trustee 
as  may,  in  the  opinion  of  the  Court,  be  necessary  or  expedient  for 
carrying  this  Rule  into  effect,  and  for  securing  the  safety  of  the 
trust  property. 
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(8.)  Where  an  official  of  the  Court  is  judicial  trustee,  the  Court 
may  direct  that,  instead  of  a  separate  account  of  the  I'eceipts  and 
payments  on  behalf  of  the  trust  being  kept  at  some  bank  approved 
by  the  Court,  all  receipts  on  behalf  of  the  trust  may  be  dealt  with, 
and  all  payments  on  behalf  of  the  trust  may  be  made,  in  such 
manner,  and  subject  to  such  regulations  as  to  the  accounts  to  be 
kept  of  the  receipts  and  payments  and  the  procedure  to  be  followed 
in  dealing  therewith,  as  the  Treasury  direct. 

11.  A  judicial  trustee  must  pay  all  money  coming  into  his  Judicial 
hands  on  account  of  his  trust  without  delay  to  the  trust  account  ^^stee  not  to 
at  the  bank,  and  if  he  keeps  any  such  money  in  his  hands  for  a  ^^™^Ys 
longer  time  than  the  Court  considers  necessary,  shall  be  liable  to 
pay  interest  upon  it  at  such  rate  not  exceeding  five  per  centum  as 
the  Court  may  fix  for  the  time  during  which  the  money  remains 
in  his  hands. 

12. — (1.)  A  judicial  trustee  may  at  any  time  request  the  Court  Directions  to 
to  give  him  directions  as  to  the  trust  or  its  administration.  judicial 

(2.)  The  request  must  be  accompanied  by  a  statement  of  the  *^"^*®®^- 
facts  with  regard  to  which  directions  are  required,  and  by  the  fee 
required  under  these  Rules  in  respect  of  a  communication  from  the 
Court  with  regard  to  the  administration  of  the  trust. 

(8.)  The  Court  may  re(juire  the  trustee  or  any  other  person 
to  attend  at  chambers  if  it  appeal's  that  such  an  attendance  is 
necessary  or  convenient  for  the  purpose  of  obtaining  any  informa- 
tion or  explanation  required  for  properly  giving  directions,  or  for 
the  purpose  of  explaining  the  nature  of  the  directions. 

13.  The  Court,  if  satisfied  that  there  is  no  reasonable  doubt  of  Power  to 

any  fact  which  affects  the  administration  of  a  trust  by  a  judicial  dispense  with 

trustee,  may  give  directions  to  the  judicial  trustee  to  act  without  g^Jlence 
formal  proof  of  the  fact. 

Accounts  and  Audit, 

14. — (1.)  The  Court  shall  give  directions  to  a  judicial  trustee  Accounte 
as  to  the  date  to  which  the  accounts  of  the  trust  are  to  be  made  ^^^  *^<^i^- 
up  in  each  year,  and  shall  fix  in  each  year  the  time  after  that  date 
within  which  the  accounts  are  to  be  delivered  to  it  for  audit. 

(2.)  The  accounts  shall  in  ordinary  cases  be  audited  by  the 
officer  of  the  Court,  but  the  Court,  if  it  considers  that  the  accounts 
are  likely  to  involve  questions  of  difficulty,  may  refer  them  to  a 
professional  accountant  for  report,  and  order  the  payment  to  him 
of  such  amount  in  respect  of  his  report  as  the  Court  may  fix. 

15. — (1.)  The  accounts  of  any  trust  of  which  there  is  a  judicial  Filing  and 
trustee,  with  a  note  of  any  corrections  made  upon  the  audit,  shall  inspection  of 
be  filed  as  the  Court  directs.  accounts. 

(2.)  The  judicial  trustee  shall  send  a  copy  of  the  accounts,  or,  if 
the  Court  thinks  fit,  of  a  summary  of  the  accounts,  of  the  trust  to 
such  beneficiaries  or  other  persons  as  the  Court  thinks  proper. 

(8.)  The  Court  may,  if  it  thinks  fit,  having  regard  to  the 
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nature  of  the  relation  of  the  applicant  to  the  trust,  allow  any 
person  applying  to  inspect  the  filed  accounts  so  to  inspect  them  ou 
giving  reasonable  notice  to  the  officer  of  the  Court. 

16.  A  judicial  trustee  shall,  unless  the  Coart  otherwise  directs, 
be  allowed  on  the  audit  of  his  accounts  deductions  made  on 
account  of  his  remuneration  and  allowances  under  these  Rules  and 
also  on  account  of  the  fees  paid  by  him  under  these  Rules,  but 
shall  not  be  allowed  any  deduction  on  account  of  the  expenses  of 
professional  assistance,  or  his  own  work,  or  personal  outlay,  unless 
the  deduction  has  been  authorized  by  the  Court  in  pursuance  of 
the  Act.  or  the  Court  is  satisfied  that  the  deduction  is  justified  by 
the  strict  necessity  of  the  case. 

Remunerafwn  and  Allowances, 

17. — (1.)  Where  a  judicial  trustee  is  to  be  remunerated,  the 
remuneration  to  be  paid  to  him  shall  be  fixed  by  the  Court,  and 
may  be  altered  by  the  Court  from  time  to  time. 

(2.)  In  fixing  the  remuneration,  regard  shall  be  had  to  the 
duties  entailed  upon  the  judicial  trustee  by  the  trust. 

(3.)  The  Court  may  make,  if  it  thinks  fit,  special  allowances 
to  judicial  trustees  for  the  following  matters,  to  be  paid  out  of 
the  trust  property — 

{a)  for  the  statement  of  trust  property  prepared  by  a  judicial 
trustee  on  his  appointment,  an  allowance  not  exceeding  ten 
guineas ; 
{h)  for  realizing  and  re-investing  trust  property,  where  the 
property  is  realized  for  the  purpose  of  re-investment,  an 
allowance  not  exceeding  one  and  a  half  per  centum  on  the 
amount  reahzed  and  re-invested  ; 
(r)  for  realizing  or  investing  trust  property  in  any  other  cpse, 
an  allowance  not  exceeding  one  per  centum  on  the  amount 
realized  or  invested. 
(4.)  The  Court  may  also  in  any  year  make  a  special  allowance 
to  a  judicial  trustee,  if  satisfied  that  in  that  year  more  trouble 
has  been  thrown  upon   the  trustee    by  reason  of   exceptional 
circumstances  than  would  ordinarily  be  involved  in  the  adminis- 
tration of  the  trust. 

(5.)  Where  a  trustee  is  remunerated,  any  allowance  under 
this  rule  may  be  paid  in  addition  to  his  remuneration. 

(6.)  Any  remuneration  or  allowance  payable  to  a  judicial 
trustee  shall  be  paid  or  allowed  to  him  at  such  times  and  in  snch 
manner  as  the  Court  directs. 

18.  Where  an  official  of  the  Court  is  appointed  to  be  a  judicial 
trustee,  any  remuneration,  allowances,  or  other  payments  payable 
to  him  on  account  of  his  services  as  trustee  shall  be  paid, 
accounted  for,  and  applied  in  such  manner  as  the  Treasury  direct. 


Forfeiture  of         19. — (1.)  If  the  Court  is  satisfied  that  a  judicial  trustee  has 

remuneration,   failed  to  comply  with  the  Act,  or  with  these  Rules,  or  with  any 

direction  of  the  Court  or  officer  of  the  Court  made  in  accordance 
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with  the  Act  or  these  Rules,  or  has  otherwise  misconducted  himself 
in  relation  to  the  trust,  the  Court  may  order  that  the  whole  or 
any  part  of  the  remuneration  of  the  trustee  be  forfeited. 

(2.)  This  rule  shall  not  affect  any  liability  of  the  judicial  trustee 
for  breach  of  trust  or  to  be  removed  or  suspended. 

(3.)  A  judicial  trustee  shall  have  an  opportunity  of  being  heard 
by  the  Court,  before  any  order  is  made  for  the  forfeiture  of  his 
remuneration  or  any  part  of  it. 

Removal  and  Suspension  of  Judiaal  Truslee, 

20. — (1.)  The  Court  may  at   any  time,  either  without  any  Suspension  of 
application  or  on  the  application  of  any  person  appearing  to  the  judicial 
Court  to  be  interested  in  the  trust,  suspend  a  judicial  trustee,  if    "^  ®®* 
the  Court  considere  that  it  is  expedient  to  do  so  in  the  interests 
of  the  trust,  and  a  judicial  trustee  while  suspended  shall  not  have 
power  to  act  as  trustee. 

(2.)  When  a  judicial  trustee  is  suspended,  the  Court  shall 
cause  notice  to  be  given  to  such  of  the  persons  appearing  to  the 
Court  to  be  interested  in  the  trust  as  the  Court  directs,  and  also 
to  the  pereons  having  the  custody  of  the  trust  property,  and  shall 
give  any  other  directions  which  appear  necessary  for  securing  the 
safety  of  the  trust  property. 

21. — (1.)  The  Court  may,  either  without  any  application  or  Removal  of 
on  the  application  of  any  person  appearing  to  the  Court  to  be  judicial 
interested  in  the  trust,  remove  a  judicial  trustee  if  the  Court  ^''^stee. 
considers  that  it  is  expedient  to  do  so  in  the  interests  of  the  trust. 

(2.)  Any  application  to  remove  a  judicial  trustee  must  be  made 
by  summons. 

(8.)  A  judicial  trustee  shall  not  be  removed  by  the  Court 
without  an  application  for  the  purpose,  except  after  notice  has 
been  given  to  him  by  the  Court  of  the  grounds  on  which  it  is 
proposed  to  remove  him,  and  of  the  time  and  place  at  which  the 
matter  will  be  heard. 

(4.)  The  Court  shall  cause  a  copy  of  the  notice  to  the  trustee 
to  be  sent  to  such  of  the  persons  appearing  to  the  Court  to  be 
interested  in  the  trust  as  the  Court  directs,  and  the  same  pro- 
cedure shall  be  followed  in  the  matter  so  far  as  possible  as  on 
a  summons  to  remove  a  judicial  trustee. 

22.  Where  an  inquiry  into  the  administration  by  a  judicial  Inquiry  into 
trustee  of  any  trust,  or  into  any  dealing  or  transaction  of  a  judicial  ?°"y*?^'  ^^ 
trustee  is  ordered,  the  inquiry  shall,  unless  the  Court  otherwise  trustee, 
directs,  be  conducted  by  the  officer  of  the  Court,  and  he  shall 
have  the  same  powers  in  relation  thereto  as  he  has  in  relation  to 
any  other  inquiry  directed  by  the  Court. 

Resignation  and  D'tscontinuan^e  of  JuUcud  Trustee, 

23. — (1.)  If  a  judicial  trustee  desires  to  be  discharged  from  Resignation 

his  trust  he  must  give  notice  to  the  Court,  stating  at  the  same  of  judicial 

time  what  arrangements  it  is  proposed  to  make  with  regard  to  the  ^f'lst^- 
appointment  of  a  successor. 
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(2.)  The  Court  shall  give  facilities  for  the  appointment  on 
a  proper  application  of  an  oflBcial  of  the  Court  to  be  judicial 
trustee  in  place  of  a  judicial  trustee  who  desires  to  be  discharged, 
in  cases  where  no  fit  and  proper  person  appears  available  for  the 
office,  or  where  the  Court  considers  that  such  an  appointment  is 
convenient  or  expedient  in  the  interests  of  the  trust. 

24. — (1.)  Where  there  is  a  judicial  trustee  of  a  trust,  the  Court 
may  at  any  time,  on  the  application  made  by  summons  of  any 
person  appearing  to  the  Court  to  be  interested  in  the  trust,  order 
that  there  shall  cease  to  be  a  judicial  trustee  of  the  trust,  whether 
the  person  who  is  judicial  trustee  continues  as  trustee  or  not. 

(2.)  If  the  Court  is  satisfied  that  all  the  pei'sons  appearing  to 
the  Court  to  be  interested  in  the  trust  concur  in  an  application 
under  this  Eule,  the  Court  shall  accede  to  the  application,  and 
in  any  case  shall  ascertain  as  far  as  may  be  the  wishes  of  those 
appearing  to  the  Court  to  be  interested  in  the  trust  with  regard  to 
the  application. 

(8.)  Where  an  order  is  made  under  this  Rule,  the  Court  shall 
make  all  such  orders  as  may  be  necessarv  for  carrying  it  into 
effect,  and  where  in  pursuance  of  any  such  order  a  new  trustee 
is  appointed  in  the  place  of  an  officii  of  the  Court,  shall  make 
all  such  vesting  or  other  orders  and  exercise  all  such  other  powers 
as  may  be  necessary  for  vesting  the  trust  property  in  the  new 
trustee  either  as  sole  trustee  or  jointly  with  other  trustees  as  the 
case  requires. 

Spea'al  Trmts. 

25. — (1.)  Any  person  who  is  an  executor  or  administrator  may 
be  appointed  a  judicial  trustee  for  the  purpose  of  the  collection 
and  distribution  of  the  estate  of  a  deceased  person  in  the  same 
manner  and  subject  to  the  same  provisions  as  in  the  case  of  an 
ordinary  trust. 

(2.)  Where  an  administrator  has  given  an  administration  bond, 
he  need  not  give  security  as  a  judicial  trustee  under  these  Rules 
unless  the  Court  directs  that  he  is  to  do  so. 

26. — (1.)  An  official  of  the  Courfc  shJl  not  be  appointed  or 
act  as  judicial  trustee  for  any  persons  in  their  capacity  as  members 
or  debenture  holders  of,  or  being  in  any  other  relation  to,  any 
incorporated  or  unincorporated  company,  or  any  club. 

(2.)  Where  the  circumstances  of  any  trust  of  which  an  official 
of  the  Court  is  a  judicial  trustee,  or  of  which  it  is  proposed  to 
appoint  an  official  of  the  Court  to  be  a  judicial  trustee,  involve 
the  carrying  on  of  any  trade  or  business,  special  intimation  of 
the  fact  shall  be  given  to  the  Court  either  by  the  judicial  trustee 
or  by  the  person  making  the  application  for  the  appointment  of 
the  judicial  trustee,  as  the  case  may  be,  and  the  Court  shaU 
specially  consider  the  facts  of  the  case  with  a  view  to  determining 
whether  the  official  of  the  Court  should  continue  or  be  appointed 
as  judicial  trustee,  and  whether  any  special  condition  should  be 
made  or  directions  given  with  a  view  to  ensuring  the  proper 
supervision  of  the  trade  or  business. 
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Exercise  of  the  Powers  of  the  Court. 

27.  For  the  purpose  of  the  Act  or  these  Rules  the  officer  of  Exercise  of 
the  Court  may  exercise  any  power  which  may  be  exercised  by  powers  of 
the  Court  (including  the  power  of  making  an  order  for  the  ^'irt- 
appointment  of  a  judicial  trustee  or  making  any  vesting  order), 
and  may  perform  any  duty  to  be  performed  by  the  Court,  and 
may  hear  and  investigate  any  matter  which  may  be  heu*d  or 
investigated  by  the  Court,  subject  in  any  case  to  the  right  of  any 
party  U>  bring  any  particular  point  before  the  Judge. 

28. — (1.)  It  shall  not  be  necessary  to  take  out  a  summons  for  Communica- 

any  purpose  under  the  Act  or  these  Rules,  except  in  cases  where  a  tion  between 

summons  is  required  by  these  Rules,  or  where  the  Court  directs  ju<iicial 

.     t7   ^  1  X  trustee  and 

a  summons  to  be  taken  out.  Coort 

(2.)  Where  a  judicial  trustee  desires  to  make  any  application 
or  request  to  the  Court,  or  to  communicate  with  the  Court  as  to 
the  aoministration  of  his  trust,  he  may  do  so  by  letter  addressed 
to  the  officer  of  the  Court  without  any  further  formality. 

(8.)  The  Court  may  give  any  direction  to  a  judicial  trustee 
with  regard  to  the  admmistration  of  his  trust  by  letter  signed 
by  the  officer  of  the  Court,  and  addressed  to  the  trustee  without 
drawing  up  any  order  or  formal  document. 

(4.^  For  the  purpose  of  the  attendance  at  chambers  of  the 
judicial  trustee  or  any  other  person  connected  with  the  trust  for 
purposes  relating  to  the  administration  of  the  trust,  the  officer  of 
the  Court  may  make  such  appointments  as  he  thinks  fit  by  letter 
without  the  service  of  formal  notices. 

(5.)  Any  document  may  be  supplied  for  the  use  of  the  Court 
by  leaving  it  with,  or  sending  it  by  post  to,  the  officer  of  the 
CourL 

District  Registries, 

29.— (1.)  An  originating  summons  under  these  Rules,  for  the  District 
purpose  of  an  application  to  appoint  a  judicial  trustee,  may  be   registries, 
sealed  and  issued  in  a  district  registry,  and  appearances  thereon 
shall  be  entered  in  that  registry. 

(2.)  Where  a  judicial  trustee  of  a  trust  is  appointed  on  an 
originating  summons  taken  out  in  a  district  registry,  or  an 
application  in  any  cause  or  matter  pending  in  a  district  registry, 
all  proceedings  with  respect  to  the  trust  and  the  administration 
thereof  under  the  Act  or  these  Rules  shall,  unless  the  Court 
otherwise  directs,  be  taken  in  the  district  registry. 

(3.)  Where  proceedings  under  the  Act  or  these  Rules  are  taken 
in  the  district  registry,  the  official  of  the  Court  to  be  appointed 
judicial  trustee  where  an  official  of  the  Court  is  to  be  so  appointed, 
shall  not  be  the  official  solicitor,  unless  the  Court  for  special 
reasons  otherwise  directs. 

(4.)  For  the  purpose  of  the  Act  and  these  Rules  the  Court  may    • 
transfer  any  trust  of  which   there  is  a  judicial  trustee  from  a 
district  registry  to  London,  or  from  London  to  a  district  registry, 
or  from  one  district  registry  to  another  district  registry,  according 
as  it  appears  convenient  for  the  administration  of  the  tnist. 

c.  MM 
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Palatine 
Courts. 


County  court 
jurisdiction. 
'61  &  52  Vict. 
c  43. 


46  &  47  Vict. 
c.  52. 


Palaiine  Courh, 

30. — (1.)  These  Rules  sliall  apply  to  a  Palatine  Court  as  . 
respects  trusts  within  the  jurisdiction  of  such  Court,  subject  to 
such  modifications  (if  any)  as  may  be  made  by  rules  of  that 
Court  for  the  purpose  of  making  these  Rules  properly  applicable 
having  regard  to  any  special  practice  of  the  Court,  or  the  duties 
of  the  officers  attached  to  the  Court. 

(2.)  Where  proceedings  under  the  Act  or  these  Rules  are  taken 
in  the  Palatine  Court,  the  official  of  the  Court  to  be  appointed 
judicial  trustee  where  an  official  of  the  Court  is  to  be  so  appointed, 
shall  not  be  the  official  solicitor,  unless  the  Palatine  Court  for 
special  reasons  otherwise  directs. 

County  Courts, 

31. — (1.)  For  the  purpose  of  the  Act  and  these  Rules  the 
jurisdiction  of  the  county  court  judge  shall  extend  to  any  trust 
in  which  the  trust  property  dbes  not  exceed  in  value  fiY^  hundred 
pounds,  as  if  that  jurisdiction  had  been  given  under  section  sixty- 
seven  of  the  County  Courts  Act,  1888,  but  that  jurisdiction  shall 
be  exercised  only  in  a  metropolitan  county  court,  or  in  a  county 
court  for  the  time  being  having  bankruptcy  jurisdiction. 

(2.)  Where  the  district  of  any  county  court  (other  than  a 
metropolitan  county  court)  or  any  part  of  such  a  district  is 
attached  for  the  purpose  of  bankruptcy  jurisdiction  to  some  coort 
other  than  the  county  court  of  the  district,  that  district  or  part 
shall  be  attached  to  the  same  court  for  the  purpose  of  jurisdiction 
under  the  Act  and  these  Rules. 

(8.)  Where  proceedings  under  the  Act  or  these  Rules  are  taken 
in  the  county  court,  the  official  of  the  Court  to  be  appointed 
judicial  trustee,  where  an  oflScial  of  the  Court  is  to  be  so  appointed, 
shall  not  be  the  official  solicitor,  unless  the  Court  for  special 
reasons  otherwise  directs. 

(4.)  In  the  application  of  these  rules  to  the  county  court  a 
petition  shall  be  substituted  for  a  summons,  whether  an  ordinary 
or  an  originating  summons. 

(5.)  For  the  purposes  of  this  Rule  the  expression  "  Metropolitan 
County  Court "  means  any  of  the  county  courts  mentioned  in  the 
third  schedule  of  the  Bankruptcy  Act,  1883. 


Fees.  32. — (1.)  The  fees  mentioned  in  the  schedule  to  these  Rules 

shall  be  paid  in  respect  of  the  matters  therein  mentioned. 

(2.)  The  fees  paid  by  a  judicial  trustee  may  be  deducted  out  of 
the  income  of  the  trust  property  unless  the  Court  otherwise  directs. 

(8.)  Any  fees  payable  under  these  Rules  may  be  remitted  by 
post,  and  may  be  so  remitted  in  any  manner  except  by  means 
•   of  postage  stamps  or  coin. 

(4.)  All  fees  payable  under  these  Rules  in  the  High  Court, 
Palatine  Court,  or  county  court  shall,  except  as  provided  by  these 
Rules,  be  subject  to  similar  provisions  as  to  payment,  account,  and 
application  as  other  fees  payable  in  those  Courts  respectively. 
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Officer  of  the  GourU 

33.   In  these  Rules  the  expression  "oflScer  of  the  Court" 
means — 

{a)  as  regards    proceedings  in  the  High  Court  other   than 

proceedings  in  a  district  registry  the  Chancery  Master,  that 

IS  to  say,  the  Master  attached  to  the  chambers  of  the  Judge 

of  the  Chancery  Division  to  whom  the  matter  is  assigned ; 

and 
{h)  as  regards  proceedings  in  a  district  registry,  any  registrar 

of  that  registry  ;  and 
(r)  as  regarcis  proceedings  in  a  Palatine  Court,  any  registrar  of 

that  Court ; 
(^  as  regards  proceedings  in  the  county  court,  the  registrar 

of  the  county  court. 


Meaning  of 
"officer  of 
Court." 


Suj)j)Ummtal, 

34.  These  Rules  shall  be  construed,  so  far  as  they  relate  to  Rules  to  be 
the  High  Court,  as  one  with  the  Rules  of  the  Supreme  Court,  construed  as 
1888,  and  any  Rules  amending   those  Rules,  so  far  as  they  part  of  the 
relate    to  a  Palatine  Court,   as   one  with  the   Rules  of   that  ofC^ourt?^^* 
Court,  and  so  far  as  they  relate  to  the  county  court,  as  one  with 

the  County  Court  Rules,  1889,  and  any  Rules  amending  those 
Rules. 

35.  The  Interpretation  Act,  1889,  shall  apply  for  thepurpose  Api.lication 
of  the  interpretation  of  these  Rules  as  it  applies  for  the  purpose  jf  J"*®?*^" 
^f  the  interpretation  of  an  Act  of  Parliament.  52  &"53  Vict 

August  31,  1897.  ""'  ^^• 

Hdlsluryy  G. 


Schedule. 


£    8.    d. 
The  following  fees  shall  be  payable  under  these  Rules — 
1.  In  respect  of  any  thing  or  matter  for  which  a  fee^ 

is  provided  under  the  Orders  in  force  for  the  time     The  fee  so 

being  with  regard  to  Supreme  Court,  Palatine  "    provided. 

Court,  or  County  Court,  fees,  as  the  case  may  be.  J 
In  respect  of  any  communication  from  the  Court  with 

regard  to  the  administration  of  the  trust 

For  filing  the  statement  of  the  trust  property 

For  filing  any  alteration  in  the  statement 

For  filing  the  accounts  of  the  trust 

For  filing  any  other  document  relating  to  the  trust.. 


0 
0 
0 
0 
0 

M  M  2 


2 
10 
5 
5 
2 
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For  auditi^  the  aocoants  of  the  trost  when  audited 
by  the  officer  of  the  Court,  for  every  1001.  or  frac- 
tion of  lOOZ.  of  the  gross  amount  received  as  in- 
come of  the  trust  without  deducting  any  payments 


£    8.  cL 


0    2    e 
fee  equal 
to  the 
amount 
paid    to    the 
.  accountant. 
On  the  inspection  of  filed  accounts  fbr  each  hour  or 

part  of  an  hour  occupied 0    2    6 

not  exceeding  on  one  day 0  10    0 


On  the  audit  of  the  accounts  of  the  trust  where  they 
are  referred  to  a  professional  accountant  for  report. 
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TRUSTEE. 

JUDICIAL  TRUSTEES. 

The  Judicial  Trustee  Rule  (April),  1900.    Dated 
May  21,  1900. 

Notwithstanding  anything  in  these  Rules  contained,  where  an 
official  of  the  Court  is  sole  judicial  trustee  the  trust  funds  and 
the  title  deeds,  certificates,  and  other  documents  which  are 
evidence  of  the  title  of  the  trustee  to  any  of  the  trust  property, 
and  all  receipts  on  behalf  of  the  trust,  shall  be  dealt  with,  and  all 
payments  on  behalf  of  the  trust  shall  be  made,  and  accounts  shall 
be  kept,  in  such  manner  and  subject  to  such  regulations  as  the 
Treasury  may  direct. 

This  Rule  shall  be  construed  as  one  with  the  Judicial  Trustee 
Rules,  1897. 

HaUbwry^  C. 

Dated  the  21st  of  May,  1900. 

Note, — This  Rule  is  signed  in  confirmation  of  the  Rule  signed  and  declared 
urgent  on  the  9th  of  April. 
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LAim  Drainage  Act,  1861,  Sects.  84,  35,  and  36        .  .  535 

Agricultural  Holdings  (England)  Act,  1883,  Sect.  29  .  536 

Agricultural  Holdings  Act,  1900,  Sect.  3  .        .        .  .  538 

Glebe  Lands  Act,  1888,  Sect.  8,  Sub-Sect.  (4)      .        .  .  540 

Housing  of  the  Working  Classes  Act,  1890,  Sect.  74  .  541 

S^iALL  Holdings  Act,  1892,  Sects.  12  and  13      .        .  .  542 

''The  Times"  Report  of  Marquis  Camden  \,  Murray    .  .  543 
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THE  LAND  DEAINAGE  ACT,  1861. 
(24  &  25  Vict.  c.  133.) 

Sections  34,  35,  and  86. 

"  LiaUliiies  by  reason  of  Tenure. 

"  34,  The  commisflioners  may,  with  the  consent  of  the  Inclosure       8eet.  54. 

Commissioners,  testified  in  writing  under  their  common  seal,  com-  Power  to 

mute,  for  such  sums  of  money  as  they  think  expedient,  the  oommute 

obligation  imposed  on  any  person,  by  reason  of  tenure,  custom,  liabilities  to 

prescription,  or  otherwise,  to  repair  any  walls,  maintain  any  sewer,  J^^  J^ 

or  do  any  other  work  within  their  jurisdiction.  tenure. 

'*  35,  Any  commutation  so  made  may  be  by  way  of  gross  or      sect.  85. 
annual  charge  on  the  lands  of  the  person  in  respect  of  which  the  Nature  of 
original  obligation  arose ;  and  any  charge  so  created  shall  be  commutation, 
recoverable  by  the  commissioners  in  the  same  manner  in  which 
tithe  rentcharge  is  recoverable,  and  shall  have  priority  over  all 
incumbrances  created  or  to  be  created  by  any  proprietor  of  the 
lands  on  which  the  same  is  charged. 

"  86.  The  record  of  any  such  charge  as  aforesaid  shall  be  Sect.  36. 

deposited  in  the  office  of  the  clerk  of  the  peace  of  the  county  in  Deixwit  of 

which  the  district  or  the  greater  part  of  the  distnct  within  the  record  of  com- 

jurisdiction  of  the  commissioners  is  situate ;  and  such  record,  or  ™"^tion. 
any  certified  copy  thereof,  shall  be  receivable  in  evidence  in  all 
legal  proceedings." 
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Sect.  39. 

Power  for 
landlord  on 
paying 

compensation 
to  obtain 
charge. 


45  &  46  Vict. 
c.  38. 


THE  AGRICULTURAL  HOLDINGS 
(ENGLAND)  ACT,  1883. 

(46  &  47  Vict.  c.  61,) 
Section  29. 

29,  A  landlord,  on  paying  to  the  tenant  the  amonnt  dae  to 
him  in  respect  of  compensation  under  this  Act,  or  in  respect  of 
compensation  authorized  by  this  Act  to  be  substituted  for  com- 
pensation under  this  Act,  or  on  expending  such  amount  as  may 
be  necessary  to  execute  an  improvement  under  the  second  part  of 
the  First  Schedule  hereto,  after  notice  given  by  the  tenant  of  his 
intention  to  execute  such  improvement  in  accordance  with  this 
Act,  shall  be  entitled  to  obtain  from  the  county  court  a  charge  on 
the  holding,  or  any  part  thereof,  to  the  amount  of  the  sum  so  paid 
or  expended. 

The  Cyjxxvt  shall,  on  proof  of  the  payment  or  expenditure,  and 
on  being  satisfied  of  the  observance  in  good  faith  by  the  parties 
of  the  conditions  imposed  by  this  Act,  make  an  order  charging 
the  holding,  or  any  part  thereof,  with  repayment  of  the  amount 
paid  or  expended,  wich  such  interest,  and  by  such  instalments,  and 
with  such  directions  for  giving  effect  to  the  charge,  as  the  court 
thinks  fit. 

But,  where  the  landlord  obtaining  the  charge  is  not  absolute 
owner  of  the  holding  for  his  own  benefit,  no  instalment  or  interest 
shall  be  made  payable  after  the  time  when  the  improvement  in 
respect  whereof  compensation  is  paid  will,  wJiere  an  award  has 
been  made,  be  taken  to  have  been  exhausted  according  to  the  declara- 
tion of  the  award,  and  in  any  other  case  after  the  time  when  any 
such  improvement  taill  {a)  in  the  opinion  of  the  court,  after  hearing 
such  evidence  (if  any)  as  it  thinks  expedient,  have  become 
exhausted. 

The  instalments  and  interest  shall  be  charged  in  favour  of  the 
landlord,  his  executors,  administrators,  and  assigns. 

The  estate  or  interest  of  any  landlord  holding  for  an  estate  or 
interest  determinable  or  liable  to  forfeiture  by  reason  of  his 
creating  or  suffering  any  charge  thereon  shall  not  be  determined 
or  forfeited  by  reason  of  his  obtaining  a  charge  under  this  Act, 
anything  in  any  deed,  will,  or  other  instrument  to  the  contrary 
thereof  notwithstanding. 

Capital  money  arising  under  the  Settled  Land  Act,  1882,  may  be 
applied  in  payment  of  any  moneys  expended  and  costs  incurred 

(a)  The  words  in  italics  are  repealed  by  sect  12  of  the  Agricultural 
Holdings  Act,  1900. 
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by  a  landlord  under  or  in  pursuance  of  this  Act  in  or  about  the 
execution  of  any  improvement  mentioned  in  the  first  or  second 
parts  of  the  schedule  (b)  hereto,  as  for  an  improvement  authoru&ed 
Dy  the  said  Settled  Land  Act ;  and  such  money  may  also  be 
applied  in  discharge  of  any  charge  created  on  a  holding  under  or 
in  pursuance  of  this  Act  in  respect  of  any  such  improvement  as 
aforesaid,  as  in  discharge  of  aft  incumbrance  authorized  by  the 
said  Settled  Land  Act  to  be  discharged  out  of  such  capital  money. 


FIRST  SCHEDULE. 

PART  I. 
Improvements  to  which  Consent  of  Landlord  is  required. 

(1.)  Erection  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  works  of  irrigation. 

(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  wells,  or 
reservoirs,  or  of  works  for  the  application  of  water 
power  or  for  supply  of  water  for  agricultural  or  domestic 
purposes. 

(9.)  Making  of  fences. 
(10.)  Pknting  of  hops. 
(11.)  Planting  of  orchards  or  fruit  bushes. 
(12.)  Reclaiming  of  waste  land. 
<13.)  Warping  of  land. 
{14.)  Embankment  and  sluices  against  floods. 

PART   II. 

Improvement  in  Respect  of  which  Notice  to  Landlord  is 

required. 
{15.)  Drainage. 

(6)  This  seems  to  mean  the  First  Schedule. 
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THE   AGRICULTURAL  HOLDINGS  ACT, 

1900, 
(63  &  64  Vict.  c.  50.) 

Section  3. 

Sect.  8.  3^ — (2.)  The  powers  of  the  county  court  under  the  principal 

Land  charges.    Act  with  respect  to  charges  shall  be  exercised  by  the  Board  of 

Agriculture,  and  accordingly  the  Board  of  Agriculture  shall  be 

substituted  for  the  county  court  in  sections  twenty-nine,  thirty^ 

thirty -one,  thirty-two,  and  thirty-nine  of  that  Act. 

(2.)  Where  a  charge  may  be  made  under  the  principal  Act  or 
this  Act  for  compensation,  the  person  making  the  award  shall,  at 
the  request  and  cost  of  the  party  entitled  to  obtain  the  charge, 
certify  the  amount  to  be  charged  and  the  term  for  which  the 
charge  may  properly  be  made,  having  regard  to  the  time  at  which 
each  improvement  in  respect  of  which  compensation  is  awarded  ia 
to  be  deemed  to  be  exhausted. 

(3.)  Sections  twenty-nine,  thirty,  and  thirty-one  of  the  principal 
Act  shall  apply  to  any  money  paid  by  or  due  from  a  landlord  to  a 
tenant  as  compensation  for  any  improvement  comprised  in  the 
First  Schedule  to  this  Act,  whether  the  compensation  be  claimed 
under  this  Act  or  under  custom  or  agreement  or  otherwise. 

(4.)  A  charge  made  by  the  Board  of  Agriculture  pursuant  to 
this  section  shall  be  a  land  charge  within  the  meaning  of  the 
Land  Charges  Registration  and  Searches  Act,  1888,  and  may  be 
registered  accordingly.  This  sub-section  shall  not  apply  to 
Scotland. 

FIRST  SCHEDULE. 

PART   I. 

Improvements  to  which  consent  of  Landlord  is  required. 

(1.)  Erection,  alteration,  or  enlargement  of  buildings. 

1'2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  works  of  irrigation. 

((».)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  weUs,  or 
reservoirs,  or  of  works  for  the  application  of  water  power 
or  for  supply  of  water  for  agricultural  or  domestic  purposes. 

(9.)  Making  or  removal  of  permanent  fences. 
(10.)  Planting  of  hops. 
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(11.)  Planting  of  orchards  or  fruit  bushes. 

(12.)  Protecting  young  fruit  trees. 

(13.)  Reclaiming  of  waste  land. 

(14.)  Warping  or  weiring  of  land. 

(15.^  Embankments  and  sluices  against  floods. 

(16.)  The  erection  of  wirewbrk  in  hop  gardens. 

[N.B. — This  part  is  subject  as  to  market  gardens  to  the  provisions 
of  Part  IIL2 

PAET   II. 

Improvements  in  respect  of  which  notice  to  Landlord  is 

required. 

(17.)  Drainage. 

PART  III. 

Improvements  in  respect  of  avhioh  consent  of  or  notice  to 
Landlord  is  not  required. 

(18.)  Chalking  of  land. 

(19.)  Clay-burning. 

(20.)  Claying  of  land  or  spreading  blaes  upon  land. 

(21.)  Liming  of  land. 

(22.^  Marling  of  land. 

(23.)  Application  to  land  of  purchased  artificial  or  other  purchased 

manure. 
(24.)  Consumption  on  the  holding  by  cattle,  sheep,  pigs,  or  by 

horses  other  than  those  regularly  employed  on  tne  holding, 

of  corn,  cake,  or  other  feeding  stuff  not  produced  on  the 

holding. 
(25.)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs,  or  by 

horses  other  than  those  regularly  employed  on  the  holding, 

of  com  proved  by  satisfactory  evidence  to  have  been 

produced  and  consumed  on  the  holding. 
(2G.)  Laying  down  temporary  pasture  with  clover,  grass,  lucerne, 

sainfoin,  or  other  seeds,  sown  more  than  two  years  prior  to 

the  determination  of  the  tenancy. 
(27.)  In  the  case  of  a  holding  as  to  which  section  three  of  the 

Market  Gardeners'  Compnsation  Act,  1895,  applies — 
(i.)  Planting  of  standard  or  other  fruit  trees  permanently  set  out ; 
(ii.)  Planting  of  fruit  bushes  permanently  set  out ; 
(iii.)  Planting  of  strawberry  plants  ; 
(iv.)  Planting  of  asparagus,  rhubarb,  and  other  vegetable  crops 

which  continue  productive  for  two  or  more  years  ; 
(v.)  Erection  or  enlargement  of  buildings  for  the  purpose  of  the 

trade  or  business  of  a  market  gardener. 
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THE  GLEBE   LANDS  ACT,    1888. 
(51   &    52  Vict.   c.    20,   s.    8,   sub-sect.    (4).) 

(4.)  Subject  to  the  provisions  of  this  Act,  the  provisions  of  the 
46  &  46  Vict  Settled  Land  Act,  1882,  with  respect  to  the  sale  of  land  by  a  tenant 
^  ^®*  for  life  shall,  so  far  as  circumstances  admit,  apply  to  a  sale  under 

this  Act  by  an  incumbent  in  like  manner  as  if  he  were  the  tenant 
for  life  of  the  land,  and  accordingly  he  shall  have  the  like  power 
with  respect  to  contracts  as  a  tenant  for  life  under  that  Act,  and 
may  do  all  things  necessary  and  proper  for  carrying  into  effect  a 
sale  under  this  Act. 
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THE  HOUSING  OF  THE  WORKING 
CLASSES  ACT,    1890. 

(53  &  54  ViOT.  c.   70,  s.  74.) 

74. — (1.)  The  Settled  Land  Act,  1882,  shall  be  amended  as  Amendment 
follows  :—  ^>5  k  46 

(a)  Any  sale,  exchange,  or  lease  of  land  in  pursuance  of  the  said  ^^^^ 

Act,  when  maide  for  the  purpose  of  the  erection  on  such  ere^nof 
land  of  dwellings  for  the  working  classes,  may  be  made  buiidlngB  for 
at  such  price,  or  for  such  consideration,  or  for  such  rent,  working 
as  having  regard  to  the  said  purpose,  and  to  all  the  ^^""^^ 
circumstances  of  the  case,  is   the  best  that   can   be 
reasonably  obtained,   notwithstanding   that   a   higher 
price,  consideration,  or  rent  might  have  been  obtained 
if  the  land  were  sold,  exchanged,  or  leased  for  another 
purpose. 

(b)  The  improvements  on  which  capital  money  may  be  expended, 

enumerated  in  section  twenty-five  of  the  said  Act,  and 

referred  to  in  section  thirtv  of  the  said  Act,  shall,  in 

addition  to  cottages  for  labourers,  farm  servants,  and 

artizans,  whether  employed  on  the  settled  land  or  not, 

include  any  dwellings  available  for  the  working  classes, 

the  building  of  which  in  the  opinion  of  the  co^  is  not 

injurious  to  the  estate. 

(2.)  Any  body  corporate  holding  land  may  sell,  exchange,  or 

lease  the  land  for  the  purpose  of  the  erection  of  dwellings  for  the 

working  classes  at  such  price,  or  for  such  consideration,  or  for 

such  rent  as  having  regard  to  the  said  purpose,  and  to  all  the 

circumstances  of  the  case,  is  the  best  tnat  can  reasonably  be 

obtained,  notwithstanding  that  a  higher  price,  consideration,  or 

rent  might  have  been  obtained  if  the  land  were  sold,  exchanged, 

or  leased  for  another  purpose. 
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Extension  of 
provisions  of 
45  &  46  Vict, 
c.  38. 


Power  to 
limited  owner 
to  sell  at  a  fee 
iarm  rent. 


THE  SMALL  HOLDKVGS  ACT,    1892. 
(55  &  56  Vict.  c.  31,  sects.   12,   13.) 

12,  Where  a  person  having  the  powers  of  a  tenant  for  life 
within  the  meaning  of  the  Settled  Land  Act,  1882,  sells,  exchanges, 
or  leases,  any  settled  land  to  a  county  council  for  the  purposes  of 
this  Act,  such  sale,  exchange,  or  lease  may  be  made  at  such  a  price, 
or  for  such  consideration,  or  at  such  rent  as,  havings  regard  to  the 
said  purposes,  and  to  all  the  circumstances  of  the  case,  is  the  best 
that  can  be  reasonably  obtained. 

13.  A  person  having  the  powers  of  a  tenant  for  life  within  the 
meaning  of  the  Settled  Land  Act,  1882,  may  grant  the  settled 
land,  or  a  part  thereof,  to  a  county  council  for  the  purposes  of 
this  Act  in  perpetuity,  at  a  fee  farm  or  other  rent  secured  by 
condition  of  re-entry,  or  otherwise,  as  may  be  agreed  upon. 
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REPORT 

Of  the  Case  q/*  Marquis  Camden  v.  Murray  (r). 

{Reprinted,  hy  permit Jtioriy  from  "  Ths  Times,''  I9t7i  July,  1883.] 

The  present  case  was  a  petition  presented  under  the  Settled 
Estates  Act  on  behalf  of  the  present  Marquis  Camden,  an  infant 
of  eleven  years  of  age,  the  tenant  in  tail  in  possession  of  the 
family  estates,  for  the  confirmation  by  the  Court  of  the  sale  of 
the  Wildemesse  mansion-house  and  land  adjoining  thereto  to  its 
present  lessee  for  a  sum  of  160,000/.,  the  timl^r  (which  was 
estimated  to  be  worth  20,000/.)  to  be  taken  at  a  valuation.  It 
appeared  that  the  Camden  family  property  comprised,  among 
other  properties,  two  estates  in  Kent,  some  twenty  miles  apart, 
namely,  Wildernesse  estate,  Sevenoaks,  consisting  of  some  1,400 
acres,  producing  about  1,500/.  net  annual  income,  and  the  Bayham 
Abbey  Estate,  Lamberhurst,  consisting  of  a  mansion-house  and 
some  10,000  acres,  producing  about  6,000/.  or  7,000/.  net  annual 
income.  It  w^as  proposed  to  sell,  with  the  Wildernesse  mansion- 
house,  about  1,240  acres,  at  present  producing  1,400/. .net  per 
annum.  The  sale  was  opposed  by  the  infant's  paternal  uncles. 
Lord  George  Pratt  and  Lord  Charles  Pratt,  who  were  the  tenants 
for  life  in  remainder  under  the  settlement,  and  who  had  on 
previous  occasions  successfully  opposed  proceedings  taken  in 
Chancery,  having  as  their  object  that  of  the  present  petition. 
The  trustees  of  the  settlement,  which  was  made  by  the  will  of  the 
second  marquis,  had  powers  of  sale  extending  over  the  whole  or 
any  part  of  the  devised  estates,  but  one  of  the  two  present  trustees 
declined  to  exercise  such  power. 

Mr.  Justice  Chitty  said  that  when  a  similar  application  was 
made  to  the  late  Vice-Chancellor  MaUns,  the  sole  question  before 
the  Court  was  whether  the  Court,  supposing  it  had  any  juris- 
diction, could  properly  exercise  such  jurisdiction  in  controlling 
the  power  of  sale  vested  in  the  trustees,  when  one  of  the  trustees 
declined  to  put  such  power  in  force.  That  learned  judge  held 
(Marquis  Camden  v.  Murrai/,  L.  R.  16  Ch.  D.  165,  at  p.  165)  that 
the  only  state  of  circumstances  which  could  authorize  the  inter- 
ference of  the  Court,  by  entertaining  applications  of  the  present 
kind,  was  one  of  absolute  and  overwhelmmg  necessity.  He  quite 
agi'eed  with  the  decision  of  the  Vice-Chancellor,  for  the  Court 
would  not  compel  the  trustees  to  exercise  a  power  which  was  not 
compulsoiT  upon  them,  and  interfere  with  their  discretion  in  the 
exercise  or  what  was  a  mere  power  and  not  a  trust.  The  decision, 
which  might  almost  be  treated  as  a  matter  of  course  result  of  the 

(c)  See  p.  332,  arUe. 
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case  as  then  before  the  Court,  in  no  way  involved  the  general 
question  of  the  jurisdiction  to  sell  estates  belonging  to  infants. 
The  present  question,  in  the  same  form  as  it  was  put  before  the 
Vice-Chancellor,  was  afterwards  put  by  the  present  parties  before 
Lord  Justice  (then  Mr.  Justice)  Fry,  and  he  had  no  other  course 
to  tfie  but  to  adopt  the  decision  of  the  Vice-Chancellor,  and  refuse 
the  application.  The  case  then  found  its  way  to  the  Court  of 
Appeal,  and  the  decision  of  Lord  Justice  Fry  was  affirmed,  but  the 
late  Master  of  the  Rolls,  while  dismissing  the  appeal,  suggested, 
without  passing  any  judicial  opinion,  that  the  case  was  put  before 
the  Court  in  the  wrong  form,  and  that  the  better  course  would  be 
to  adopt  the  means  of  procedure  provided  by  the  Settled  Estates 
Act,  1877.  He  (Mr.  Justice  Chitty)  therefore  had  to  decide  the 
case  according  to  the  provisions  of  that  Act.  The  position  of  the 
parties  was  as  follows  : — The  infant  was  tenant  in  tail  in  possession, 
and  the  respondents,  the  paternal  uncles  of  the  infant,  were  tenants 
for  life  in  remainder,  whose  sons,  if  they  had  any — and,  as  a 
matter  of  feet,  at  the  preset  time  they  had  no  children  now 
living — would  take  in  succession  in  the  ordinary  way  as  tenants  in 
tail.  While  the  paternal  uncles  opposed  the  petition,  it  was  sup- 
ported by  Lord  Koden,  who  had  been  appointed  guardian  of  the 
infant  for  the  purposes  of  the  Act,  and  also  by  t£e  guardians  of 
the  person  of  the  infant — namely,  his  mother.  Lady  Camden^ 
Captain  Green,  and  the  late  Duke  of  Marlborough.  The  evidence 
of  the  last-mentioned  nobleman,  whose  opinion  on  such  a  matter 
was  of  weight,  as  based  on  knowledge  and  experience,  clearly 
pointed  to  the  advisability  of  adopting  the  proposed  sale.  He 
stated  in  his  affidavit  that,  having  regard  to  the  acute  depression 
of  agricultural  property  and  tbe  doubt  whether  landed  estate 
would  ever  again  acquire  its  former  fancy  value,  the  realization  of 
so  large  a  sum  as  160,000?.,  exclusive  of  timber,  would  in  his 
judgment,  be  of  great  advantage  to  the  plaintiff  and  all  other 
persons  interested  in  the  estate,  and  he  was  of  opinion  that  it  was 
for  the  benefit  of  all  such  persons,  and,  as  one  of  the  guardians  of 
the  infant,  he  was  desirous  that  the  conditional  contract  should  be 
confirmed  and  carried  into  effect.  Mr.  P.  B.  Beresford-Hope,  who 
had  been  appointed  a  trustee  of  the  settlement,  stated  his  opinion 
in  the  same  way,  and  also  Supported  the  sale.  The  remaindermen 
had  filed  affidavits  in  opposition,  pointing  to  the  inadequacy  of  the 
price  and  the  undesirability  of  selling  a  place  to  which  the  femilv 
was  attached.  The  evidence  on  both  sides  had  to  be  considereo, 
and  also  the  value  of  the  estates  subject  to  the  settlement.  The 
whole  of  the  estates  in  settlement,  less  deductions  and  charges^ 
appeared  to  produce  at  present  some  9,000/.  pr  annum.  Of  this 
income  about  1,400/.  was  produced  by  the  Wildernesse  estate  and 
about  6,400/.  by  the  Bayham  Abbey  estate.  With  reference  to- 
the  question  of  family  affection,  it  was  certainly  more  likely  that 
such  affection  should  attach  to  the  Wildernesse,  for  it  was  the 
older  residence  of  the  family.  But  when  this  point  was  advanced 
by  the  remaindermen,  there  was  to  be  considered  the  circumstance 
that  both  of  them,  together  with  the  third  marquis,  the  father  of 
the  infant,  were  i»rties  to  a  private  Act  of  1869,  whereby  the  sum 
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of  50,0007.  was  raised  out  of  the  estates  for  the  purpose  of  building 
at  Bayham  Abbey  a  house  "suitable  for  the  residence  of  the 
Marquis  Camden  for  the  time  bein.^,"  and  under  which  the  heir- 
looms were  removed  from  the  Wildernesse  to  Bayham  Abbey* 
The  language  of  the  Act,  although  in  one  sense  that  of  the 
Legislature,  was  in  another  that  of  the  persons  who  promoted  the 
Act,  and  therefore  the  preamble  of  the  Act  which  recited  its 
desirability  must  be  held,  to  some  extent,  to  express  the  opinion  of 
the  present  respondents.  Moreover,  the  Wildernesse  estate  had 
been  let  to  its  present  tenant  for  some  seventeen  years,  commencing 
during  the  lifetime  of  the  second  marquis  and  covering  the  whole 
marq^uisate  of  the  third  marquis.  It  therefore  appeared  to  his 
lordship  that  the  Wildernesse  had  been  abandoned  as  the  residence 
of  the  family,  and  that  Bayham  Abbey  must  be  considered  to  be  the 
family  residence.  The  proposed  sale,  if  carried  out,  would  materially 
increase  the  income  of  the  family  settlement.  Roughly  speaking, 
the  sum  of  180,000/.  would,  if  invested  in  Consols,  produce  5,400/» 
Such  a  sum,  if  accumulated  during  the  minority  of  the  present 
marquis,  would,  when  he  became  of  age,  be  represented  by  a  sum 
of  some  230,000/L  This  calculation  was  based  on  the  supposition 
that  the  income  of  the  proceeds  of  sale  would  follow  the  trusts  of 
the  settlement,  and  its  accumulation  form  part  of  the  corpus  of  the 
trust  estate.  It  was,  however,  said  that  the  accumulations  would 
never  amount  to  the  sum  estimated,  for  if  this  sale  was  effected 
applications  for  increased  maintenance  would  forthwith  be  made 
by  the  guardians  of  the  infant.  Such  a  consideration,  however^ 
could  not,  in  determining  the  desirability  of  the  sale,  be  regarded 
by  the  Court,  for  each  and  every  application  which  might  tend  to 
diminish  the  fund  would  have  to  be  made  to  the  Court,  and  be 
considered  on  its  own  merits.  The  increase  to  the  estate  as 
approximately  arrived  at  must  be  considered,  and  also  the  fact 
that,  were  the  exceptionally  favourable  offer  by  the  present  lessee 
of  the  Wildernesse  declined,  the  house  and  lands  held  therewith 
might  be  unoccupied  for  a  time,  and  prove  the  cause  of  positive 
loss  to  the  estate,  the  present  lessee  being  a  tenant  from  year  to 
year  onljr,  and  having  expressed  his  intention  of  securing  a  perma- 
nent residence  elsewhere  if  his  offer  fell  through.  It  was  true  that 
evidence  had  been  advanced  by  the  remaindermen,  showing  that 
the  estate  might  be  laid  out  as  a  building  estate,  and  as  such  had 
a  rising  value,  but  the  material  advantage  arising  from  treating 
the  estate  in  that  way,  and  its  preference  over  the  sale  now  pro- 
posed, was  not  pointed  out  in  the  affidavits  of  the  surveyors,  whose 
opinion  had  been  given,  and  the  sum  of  180,000/.  down  for  the 
whole  estate  might  clearly  be  said  to  more  than  counterbalance 
the  uncertain  and  speculative  sale  of  the  estate  in  portions  of 
building  lots  for  comparatively  small  sums  payable  from  time  to 
time.  It  was,  in  his  lordship's  opinion,  an  advantage  to  all  parties 
to  sanction  the  proposed  sale.  The  Court,  however,  would  be 
very  reluctant  to  put  in  force  its  jurisdiction,  derived  from  the 
Settled  Estates  Act,  to  sell  an  old  family  estate.  Here,  however, 
there  was  more  than  one  family  estate,  and  the  principal  family 
estate  appeared  to  be,  not  the  estate  proposed  to  be  sold,  but 
c.  N  N 
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Bayham  Abbey,  and  he  was  also  satisfied  that  the  income  of  the 
settled  property,  if  not  increased  by  some  such  measure  as  that 
now  proposed,  would  be  insufficient  to  keep  up  a  second  mansion- 
house.  For  these  considerations,  while  not  losing  sight  of  the 
family  affection  entertained  for  the  Wildemesse  by  the  remainder- 
men, he  felt  that  it  was  truly  advantageous  to  the  property  and 
parties  interested  to  sanction  the  sale.  By  the  16th  section  of  the 
Settled  Estates  Act  it  was  provided  that  it  should  be  lawful  for 
the  Court,  if  it  should  deem  it  proper  and  consistent  with  a  due 
regard  for  the  interests  of  all  parties  entitled,  and  subject  to  the 
restrictions  in  the  Act  contained,  from  time  to  time  to  authorize  a 
sale  of  the  whole  or  any  parts  of  any  settled  estates,  or  of  any 
timber  (not  being  ornamental  timber')  growing  on  an^r  settled 
estates,  &c.  It  was,  therefore,  clear  tnat  the  Court,  while  exer- 
cising its  power  under  the  Act,  must  have  regard  to  the  interests 
of  the  tenant  in  tail,  but  also  would  fail  in  its  duty  if  it  regarded 
those  interests  solely  to  the  exclusion  of  other  parties  interested. 
There  was,  moreover,  another  and  an  important  provision  in  the 
Act,  which  was  an  entirely  new  introduction,  and  was  carefully 
considered  by  those  who  framed  the  Act.  This  was  the  provision 
of  the  25th  section,  to  the  effect  that  where  an  infant  was  tenant 
in  tail  under  the  settlement  it  should  be  lawful  for  the  Court,  if  it 
should  think  fit,  to  dispense  with  the  concurrence  or  consent  of 
the  peraon,  if  only  one,  or  all  or  any  of  the  persons,  if  more  than 
one,  entitled,  whether  beneficially  or  other?rise,  to  any  estate  or 
interest  subsequent  to  the  estate  tail  of  such  infant.  After  having 
fairly  considered  the  case  in  all  its  details,  he  was  satisfied  that 
the  sale  was  to  the  interest  of  all  parties,  and  the  case  was  one  in 
which,  under  the  jurisdiction  conferred  by  the  25th  section,  the 
concurrence  of  the  remaindermen  might  be  properly  dispensed  with. 
He  should,  therefore,  make  an  order  confirming  the  sale,  but  as  the 
opposition  was  not  of  an  improper  kind,  he  should  direct  the  costs 
of  all  parties  to  come  out  of  the  sale  moneys. 
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ABEYANCE, 

of  freehold,  imder  s.  30  of  C.  A.,  1881,  where  there  is  no  personal 
i-opresentative,  104. 

ABSTRACT  OF  TITLE.    And  see  Title  ;  Title  Deeds. 
commencement  of,  what  should  be  the  stipulated,  18. 
effect  of  recital  in  deed  twenty  years  old  iu,  2,  17. 
an  open  contract  must  generally  go  back  forty  years,  1. 
on  purchase  of  several  lots  with  common  title,  22. 
title  prior  to  root,  not  to  be  investigated,  16 — 19. 
vendor  must  produce  complete,  21, 
when  declarations  of  trust  should  be  placed  on,  312. 

ACCOUNT,  JOINT, 

discharge  for  money  advanced  on,  149. 

ACCOdNTS, 

of  judicial  trustee,  auditing  of,  408,  409. 

ACCUMULATION, 

** contrary  intention"  within  s.  43  of  C.  A.,  1881,  as  to,  124. 

of  income  of  infant's  property,  119,  123. 

results  of,  application  of,  119,  123. 

trust  for,  effect  of,  on  powers  of  tenant  for  life,  303,  304. 

ACCUMULATIONS  ACT,  1892, 

direction  that  accumulations  shall  be  capital  moneys,  is  not  void 
under,  238. 

ACKNOWLEDGMENT.    And  see  Separate  Acknowledgment  ;  Title 
Deeds  ;  Undertaking  by  Married  Woman. 
of  deeds  by  married  women,  183 — 186. 
certificates  of,  index  to,  185. 
necessity  of,  after  31st  December,  1882.. .184,  185. 
of  deeds  executed  by  attorney  of  married  woman,  115. 
of  right  of  production  of  deeds,  46 — 51. 
on  voluntary  enfranchisement  of  copyholds,  16. 
trustees  by,  50. 

ADMINISTRATION, 

by  the  Coui-t,  costs  of  applications  under  S.  L.  A.  in,  244. 
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ADMINISTRATION— co?i<inM«i. 

decree  for,  effect  of,  on  appointment  of  new  trastees,  861 . 

on  exercise  of  statutory  powers  by  tenant  for  life,  209. 
grant  of  lettere  of,  for  real  estate,  468. 
real  estate,  of,  469. 

ADMINISTRATOR.    And  see  Executor  ;  Personal  Representative  ; 

Legal  Personal  Representative. 
Court  cannot  appoint,  383. 
statutory  powers  of  executor  and  trustees  to  compound,  etc.,  now 

extended  to,  377,  379. 
trustee  is,  within  Judicial  Trustees  Act,  1896. ..407. 

ADMINISTRATRIX.    See  Married  Woman. 

ADMITTANCE, 

of  new  trustees,  appointed  under  statutory  power,  to  copyholds,  869. 
person  entitled  to,  may  be  admitted  by  attorney,  46. 
right  to,  can  generally  only  be  conferred  by  surrender,  45. 
sale  under  S.  L.  A.,  fines  on,  and  rights  to,  on,  236,  237. 

ADVOWSON, 

appendant  to  manor,  whether  passes  on  demise,  84. 

AGENT, 

appointment  of,  by  trustee,  372. 

duty  of  trustee  in  employing,  282. 

lease  by,  of  a  lessor,  132. 

liability  of  trustee  for  acta  of,  282. 

payment  by  cheque,  has  no  authority  to  receive,  143. 

payments  to,  142,  872. 

AGRICULTURAL  HOLDINGS  ACTS, 

application  of  capital  money  arising  under  S.  L.  A.  for  purposes- 

of,  245,  253,  254. 
list  of  improvements  under,  538. 

"ALL  THE  ESTATE," 

every  conveyance  now  effectual  to  pass,  151. 

defect  in  words  of  limitation  cannot  be  healed  by,  clause,  188. 

ANNUAL  SUM, 

charged  on  land,  discharge  of,  on  sale,  24 — 28. 
modes  of  recovery  of,  124 — 128. 
redemption  of,  128—130. 

ANNUITY.    Aiidsee  Annual  Sum  ;  Incumbrance. 

charged  on  income,  whether  deficiency  can  be  made  good  out  of 
subsequent  surplus,  128. 

ANTICIPATION,  RESTRAINT.      See  Married  Woman;  Restraint 
on  Anticipation. 

APPEAL, 

of  tenant  for  life  from  refusal  of  trustees  to  sanction  sale,  etc.,  or 

mansion  house,  833. 
time  for  bringing,  from  order  on  V.  and  P.  summons,  7. 
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APPLICATIONS  TO  THE  COURT, 
under  C.  A.,  1881, 

generally  by  snmmons,  160. 

under  s.  14  must  be  in  action  commenced  by  writ,  63,  160. 
under  Judicial  Trustees  Act,  1896... 408. 
under  S.  L.  A.,  1882, 

for  leave  to  exercise  statutory  powers,  310,  822. 
generally  by  summons,  286. 

on  differences  between  tenant  for  life  and  trustees  of  settle- 
ment, 283. 
on  questions  of  apportionment,  269. 

of  conflict  of  powers,  298. 
under  Trustee  Act,  1893...381,  382. 

APPOINTMENT  OF  TRUSTEES.     And  9U  Judicial  Teustees  ;  New 
Trustees  ;  Separate  Trustees  ;  Trustees  for  Management 
OF  Infants*  Land  ;  Trustees  for  Purposes  of  S.  L.  A. 
for  purposes  of  S.  L.  A., 
by  tlie  Court,  278—280. 
under  the  Trustee  Act,  1893.. .363,  899. 
of  policy  moneys  under  M.  W.  P.  A.,  1882...434,  436. 
imder  the  Trustee  Act,  1893... 360— 366,  381—383. 

APPORTIONMENT,    ^joi  *?«  Lease. 

of  assignees'  covenants  on  part  surrender  of  leaseholds,  39. 

of  costs  of  action  to  foi-eclose  two  properties,  70. 

of  expenses  of  joint  improvements  by  tenant  for  life  and  others,  258. 

of  fines  and  expenses  of  renewal  of  leases,  375. 

of  miuing  rent  between  capital  and  income,  222. 

of  moneys   received  for  lease  or  reversion  sold  under  powers  of 

S.  L.  A.,  269—271. 
of  proceeds  of  windfalls,  273. 
of  purchase  money  on  sale  by  trustees  in  concurrence  with  other 

vendors,  371. 
on  severance  of  reversion,  of  conditions,  56. 

of  lessees*  covenants,  55. 
of  rent,  54. 

APPROPRIATION, 

by  personal  representatives,  in  satisfaction  of  legacy,  etc.,  471. 

APPURTENANCES, 

effect  of  contract  for  sale  of  land  with,  29. 

ARBITRATION, 

executors,  administrators,  or  trustees  empowered  to  refer  to,  377. 

ARRANGEMENT,  DEED  OP, 
definition  of,  455. 
registration  of,  458,  459. 
unregistered,  protection  of  purchasers  against,  459. 

ASSIGNEE, 

for  value  of  estate  of  tenant  for  life,  rights  and  powers  of,  291, 

who  is  an,  329. 


Digitized  by 


Google 


550  INDEX. 

ASSIGNEE— co^Uinued. 

of  lease  cannot  take  advantage  of  condition  broken  previously  to- 

assignment,  54. 
of  lease,  liability  of,  to  indemnify  original  lessee,  89. 
of  reversion  of  lease,  whether  benefit  of  lessee's  covenants  will  pass  to,  55» 
of  tenant  for  life,  cannot  exercise  statutory  powers,  291,  292. 
costs  of,  244. 

ASSIGNMENT, 

by  husband  to  wife  of  leaseholds,  136,  137. 

by  person  to  himself  and  another,  135. 

by  wife  to  husband  of  leaseholds,  186,  187. 

for  value  under  S.  L.  A.,  what  is  an,  291,  829. 

of  leaseholds,  covenants  to  be  expressly  inserted  in,  89. 

of  life  estate,  effect  on,  of  statutory  powers,  291, 292. 

of  term  of  years,  is  a  conveyance  within  s.  6  of  C.  A.,  1881... 80. 

or  under-letting,  covenant  against,  right  of  re-entry  on  breach  of^ 

64,  65. 
what  is,  64. 

ATTESTATION, 

of  conveyance,  in  presence  of  purchaser  or  agent,  45,  46. 

ATTORNEY.    And  sec  Power  op  Attorney. 
acting  in  his  own  name,  law  as  to,  181. 
admittance  to  copyholds  by,  46. 
authority  of,  must  be  strictly  pursued,  181. 
conveyance  by,  after  death  of  principal,  138. 
execution  of  deeds  by,  on  behalf  of  companies,  132. 
may  be  appointed  for  special  purpose,  131. 
payments  by,  or  to,  132,  880. 
surrender  of  copyholds  by,  46, 132. 
tenant  for  life  cannot  exercise  i>ower8  by,  296. 

ATTORNMENT, 

clause  in  mortgage  may  make  deed  bill  of  sale,  74,  75. 
will  not  prejudice  mortgage,  75. 
utility  of,  74. 
AUCTIONEER, 

authority  of,  to  accept  payment  of  deposit  by  cheque,  143. 

AUTHORIZED  IMPROVEMENTS.    Se^  Improvements. 

BANKRUPT, 

definition  of,  in  Trustee  Act,  1893... 400. 

BANKRUPTCY, 

covenant  not  to  assign,  is  not  breach  of,  65. 

meaning  of  in  C.  A.,  1881.. .14,  65. 

of  donor  of  power  of  attorney,  is  now  no  revocation,  132. 

of  lessee,  forfeiture  of  lease  on,  65,  194. 

of  married  woman,  41 6,  421,  425. 

of  tenant  for  life,  effect  of,  on  exercise  of  statutory  powers,  292. 

when  a  trustee  may  be  removed  for,  381,  382. 

whether  registration  under  Land  Charges,  etc.,  Act  applies  to,  456,  457. 
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BARE  TRUSTEE, 
meaning  of,  4. 

pnisne  incumbrancer  cannot,  with  notice  of  prior  puisne  incumbrance, 
get  in  legal  estate  from,  177. 

BARONETCY, 

distinction  between,  and  earldom,  277. 

limitation  of,  to  grantee  and  heirs  male,  whether  creates  an  estate 

tail,  277. 
whether  incorporeal  hereditament,  206,  277. 

BASE  FEE, 

person  entitled  to,  has  statutory  powers  under  S.  L.  A.,  801. 

with  reversion  in  Crown,  302. 

within  operation  of  s.  4  of  C.  A.,  1881... 24. 

BENEFICIAL  OWNER, 

covenant  implied  by  conveying  as,  85^42. 

BERWICK-UPON-TWEED, 

included  in  England  in  statutes,  213. 

BEST  RENT, 

meaning  of,  76,  217. 

must  be  reserved  on  lease,  by  mortgagee  or  mortgagor  in  possession,  76. 

by  tenant  for  life,  217. 
sums  laid  out  by  tenant  in  improvements  may  be  taken  into  balcula- 

tion  in  determining,  217. 
voluntary  expenditure  by  lessee  is  not,  within  s.   7  of  S.   L.  A., 
1882...219. 

BILL  OF  SALE, 

given  by  way  of  mortgage,  void  under  s.  9  of  Bills  of  Sale  Act,  1882. .  .38. 

BOARD  OF  AGRICULTURE, 

applications  to,  procoedure  under,  257. 
certificates  of,  256,  257,  258,  260. 
consent  of,  to  grant  of  new  copyholds,  229. 
Documentary  Evidence  Acts  apply  to,  289. 
substituted  for  Land  Commissioners,  289. 

BOND, 

effect  of,  with  two  or  more  jointly,  148. 
real  estate  liable  in  respect  of,  146. 

BREACH  OF  COVENANT.     And  see  Forfeiture. 

vendor  committing,  after  execution  of  contract  cannot  avail  himself  of 
s.  3,  sub-s.  4  of  C.  A.,  1881. ..20. 

BREACH  OF  TRUST, 

by  continuing  to  hold  investment,  restriction  on  liability  of  trustee 

for,  406. 
committed  at  instigation  of  beneficiary,  power  of  Court  to  indemnify 

trustees  against,  396 — 398. 
jurisdiction  of  Court  to  relievo  tnistee  from  liability  for,  409. 
liability  of  trustee  for  improper  investments,  359. 
Statutes  of  Limitation,  how  far  may  be  pleaded  in  cases  of,  345,  346. 
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BUILDING  LEASE, 

by  mortgagee,  or  mortgagor,  in  possession,  72 — 80. 

regulations  respecting,  76,  77. 
definition  of,  in  C.  A.,  1881. ..13. 

S.  L.  A.,  207. 
distinguished  from  repairing  lease  in  Settled  Estates  Act,  1877... 207. 
under  S.  L.  A.,  218—220. 

option  for  lessee  to  purchase  may  be  contained  in,  219,  327. 

part  of  consideration  may  be  undertaking  by  lessee  to  lay  out 
sum  in  improvements,  etc.,  219. 

regulations  respecting,  218 — 220. 

repairing  lease  is  a,  219. 

reservation  of  minerals  in,  215,  231. 

value  of  buildings  to  be  erected  under,  219. 

variations  in,  according  to  circumstances  of  district,  221,  222. 

BUILDING  PURPOSES, 

definition  of,  in  C.  A.,  1881.. .18. 

inS.  L.  A.,  1882. ..207. 
grants  in  fee  for,  by  tenant  for  life  in  consideration  of  perpetual  rent 
charge,  831. 

CAPITAL  MONEY  ARISING  UNDER  S.  L.  A., 
applicable'  as,  what  money  is : — 
fines,  207,  317. 
forfeited  deposit,  264. 
moneys  liable  to  be  laid  out  in  land  in  hands  of  trustees,  237, 

267,  268. 
money  liable  to  be  laid  out  in  purchase  of  land,  which  has  beuir 

paid  into  Court  under  statutes,  265—267. 
money  paid  for  dilapidations  in  lieu  of  performing  covenants  in 

lease,  228. 
money  raised  on  mortgage  by  tenant  for  life,  232,  333,  334. 
option  of  purchase,  price  paid  for,  327. 
proceeds  of  sale  of  heirlooms,  239,  274. 
in  partition  action,  266. 
of  charity  lands,  266. 
of  glebe  lands,  266. 
purchase  money  paid  imder  option  for  purchase  in  building 
lease,  327. 
application  of,  237—246. 

absolute  owner,  in  payment  to,  243. 
costs,  in  payment  of,  209,  244. 
estate  duty,  in  payment  of,  237. 

exchange  or  partition,  in  obtaining  equality  of,  240,  313. 
improvements,  in  payment  for,  240,  246,  247,  248,  251—257, 
335—337. 
even  where  no  scheme  submitted,  336. 
in  any  mode  in  which  money  produced  by  exercise  of  power  of 

sale  in  settlement  is  applicable,  245. 
incumbrances,  in  discharge  of,  238,  276,  333. 
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CAPITAL  MONEY  ARISING  UNDER  S.   L.  K.^continued, 
application  of — coiUinued. 
land,  in  purchase  of,  241. 

restrictions  on,  313. 
long  leaseholds,  in  purchase  of,  241. 
mansion  house,  in  rebuilding,  242,  335. 
mines,  in  purchase  of,  243. 
new  buildings,  in  erection  of,  241. 
Public  Health  Acts,  in  payment  of  expenses  incurred  under, 

238,  334,  337. 
quit  rents,  in  redemption  of,  238. 
rent  charges,  created  for  payment  of  improvements,  in  discharge 

of,  325. 
reversions  on  settled  leaseholds,  in  purchase  of,  240. 
sale  of  lease  or  reversion,  arising  from,  268 — 271. 
seignory,  in  purchase  of,  240. 
tenant  for  life,  consent  of,  required  to,  247. 
where  land  settled  by  way  of  trust  for  sale,  313. 
cannot  be  paid  to  less  than  two  trustees  in  the  absence  of  power  in 

settlement,  280. 
change  of  investments  of,  247. 

charge  upon,  cannot  be  created  before  it  is  received,  238. 
considered  as  land,  247. 

unless  settlement  by  way  of  trust  for  sale,  313. 
compensation  paid  by  lessee  in  consideration  of  acceptance  of  surrender 

of  lease,  whether,  227. 
consent  of  tenant  for  life  to  varying  investments  of,  247. 
costs  of  imsucccssful  attempt  to  sell  payable  out  of,  209,  244. 
definition  of,  205. 
derived  from  sale  of  freeholds,  whether  can  be  expended  in  improving 

leaseholds,  251. 
devolution  of,  247. 

dilapidations,  compensation  paid  for,  in  lieu  of  repairing,  is,  228. 
direction  of  tenant  for  life  as  to  application  of,  246. 
discharge  of  mortgage  on  part  of  settled  land  out  of,  289. 
improvements  in  foreign  land  settled  by  English  settlement,  whether 

applicable  for,  247,  248. 
income  of,  247. 
interim  investment  of  purchase  money  of  land  compulsorily  acquired 

by  public  body  as,  costs  of,  266. 
investment  and  application  of,  generally,  237 — 247. 
when  mised  for  special  purpose,  237. 
land  in  Ireland,  arising  from  sale  of,  may  be  employed  in  improve- 
ment of  land  in  England,  239. 
land  out  of  England  may  not  be  purchased  with,  unless  settlement 

authorizes  such  purchases,  247. 
lands  purchased  with,  settlement  of,  248. 
liability  of  trustees  to  see  to  application  of,  246. 
option  of  tenant  for  life  as  to  payment  of,  245 
paid  into  Court,  245. 

to  credit  of  lunatic  absolutely  entitled,  is  unconverted,  244. 
under  Lands  Clauses  Act,  remains  unconverted,  243. 
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CAPITAL  MONEY  ARISING   UNDER  S.   L.   A — cojUinuecL 

payment  out  of  Court,  to  settlement  trustees  as  absolute!}'  entitled 
when  in  Court,  under  Lands  Clauses  Act,  243. 
to  trustees  for  purposes  of  S.  L.  A.,  243,  336. 
persons  residing  abroad,  will  not  be  ordered  to  be  paid  out  to,  238. 
securities  arising  from,  ma}-  be  converted  into  money,  247. 
survey  of  whole  estate  where  part  only  to  be  dealt  with,  expenses  of» 

ought  not  to  be  paid  out  of,  244. 
to  whom  should  be  paid  for  investment  or  application,  245. 
trustees  to  have  control  of,  246. 
unaccrued,  no  order  will  be  made  for  application  of,  337. 

CENTRAL  OFFICE.     Atid  see  Searches. 
business  transferred  to,  173. 

Office  of  Land  Registry,  457,  462. 
filing  powers  of  attorney  at,  134. 

inrolment  at,  of  deeds  under  S.  L.  A.,  1882,  s.  16. ..230. 
searches  in,  172 — 176. 

CERTIFICATES, 
filing  of,  290. 
of  acknowledgments  by  married  women,  provisions  of  C.  A.,  1882,  as 

to,  183. 
of  Board  of  Agriculture  or  of  surveyor,  authority  for  payment  by 
trustees  for  improvements,  256. 
prescribing  maintenance  of  improvements 
at  expense  of  tenant  for  life,  258. 
of  redemption  of  annual  sums  charged  on  land,  129. 
of  searches,  174. 

CHANCERY  DIVISION, 

matters  arising  under  C.  A.,  1881,  assigned  to,  160. 
S.  L.  A.,  assigned  to,  286. 

CHARGES.    Aiid  see  Annual  Sum  ;   Incumbrance  ;   Kent  Charge. 
affecting  part  only  of  settled  land,  250. 
created  by  way  of  family  arrangement,  328,  329. 
what  are,  and  what  are  not,  defeated  by  conveyance  by  tenant  for 

life,  234—237.  315,  316. 
whether  duplicated  by  trusts  created  in  reference  to  existing  trusts, 

248. 

CHARITY, 

investment  of  proceeds  of  sale  of  laud  belonging  to,  as   ** capital 

money  "  under  S.  L.  A. ,  266. 
Trustee  Act,  1893,  applies  to  trustees  of,  393. 
trustees  of,  full  number  must  be  kept  up  on  appointment  of  new, 

363. 

CHATTELS.     And  see  Heirlooms. 

settlement  of,  by  reference  lo  trusts  of  land,  167. 

CHEQUE, 

authority  of  agent  to  accept,  in  imyment  of  purchase  money,  143. 
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CHIEF  RENT.    See  Annual  Sum  ;  Rent  Charge. 
redemption  of,  128. 

CHOSE  IN  ACTION, 

assignment  of,  by  husband  to  ^vife,  136. 
by  wife  to  husband,  136. 
to  self  jointly  with  others,  135. 
vesting  of,  in  new  trustees,  by  declaration,  368. 

by  order  of  Court,  390. 
CODICIL, 

included  in  **  will  "  in  C.  A.,  1881. ..13. 

COMMITTEE  OP  A  LUNATIC.     And  see  Lunatic. 
execution  of  lease  by,  132. 
exercise  of  powers  of  tenant  for  life  by,  309. 
notice  by,  of  intention  to  sell  under  S.  L.  A.,  1882,  s.  45...28.^. 

COMMUTATION, 

of  liability  for  repairs  by  reason  of  tenure,  535. 

COMPENSATION, 

costs  of  lessor  of  notice  requiring,  61,  193. 
for  breach  of  covenant  or  condition  in  lease,  60,  61. 
in  lieu  of  repairing,  is  capital  money,  228. 

notice  under  s.  14  of  C.  A.,  1881,  is  not  bad  merely  because  it  omits 
to  require,  61. 
must  specify  breach,  62. 
summary  determination  of  claims  for,  between  vendor  and  purchaser,  5. 
whether  capital  money,  when  paid  in  consideration  of  the  acceptance 
of  the  sun'ender  of  a  lease,  227. 

COMPLETION  OF  CONTRACT.     Sec  Contract. 

COMPOSITION  AND  COMPROMISE, 

powers  of,  given  to  executora,  etc.,  377 — 379, 

CONCURRENCE, 

of  heir  when  necessary,  in  completion  of  contract  after  death,  23. 
of  tenant  for  life,  with  adjacent  owners,  233,  257. 

with  other  owners  of  undivided  shares,  211,  232. 
with  other  persons  interested,  in  improvements,  257. 

CONCURRENT  INTERESTS, 

consent  of  one  only  of  several  persons  entitled  for,  necessary'  to 

exercise  of  powers,  204,  319. 
several  persons  entitled  for,   constitute  one  tenant  for  life  under 
S.  L.  A.,  204. 

separately  represented  are  entitled  to 
several  sets  of  costs,  204. 
CONDITION, 

in  lease,  apportionment  of,  on  severance  of  reversion,  56,  58. 
breach  of,  relief  against  forfeiture  for,  60 — 68. 
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CONDITION— <5on/in««ci. 
in  lease — continued. 

effect  on,  of  assignment  of  reversion,  56. 

of  severance  of  reversion,  66. 
one  co-parcener  cannot  enter  alone  for  breach  of,  59. 
who  may  take  advantage  of,  and  who  not,  56,  57. 

CONDITIONAL  LIMITATION, 

meaning  of;  in  S.  L.  A.,  1882,  s.  58...308. 

powers  of  tenant  for  life  having  estate  subject  to,  808. 

CONDITIONS  OF  SALE, 
depreciatory,  22,  371. 

effect  of,  in  covering  defects  of  title,  17,  18. 
misleading,  17,  18. 
statutory  under  C.  A.,  1881. ..14—22,  59. 

on  sale  by  mortgagee  under  power  in  mortgage  by  demise  of 

leaseholds,  20. 
on  sale  by  trustees,  22. 
on  sale  of  enfranchised  copyholds,  16. 
on  sale  of  lease,  19,  20. 

on  sale  of  lease  with  leasehold  reversion,  14,  19,  20,  59. 
on  sale  of  property  generally,  16,  17,  20,  21. 
on  sale  of  property  in  lots,  22. 
on  sale  of  underlease,  19,  20. 

l>roduction  of  documents  dated  prior  to  time  fixed  for  commence- 
ment of  title,  as  to,  16. 
title  prior  to  time  specified  for  commencement,  as 
to,  16. 
statutory  under  V.  and  P.  Act,  1 — 3. 

CONFIRMATION  OF  LEASE, 
under  powers  of  S.  L.  A.,  226. 

CONFLICTING  POWERS, 

under  S.  L.  A.  and  settlement,  297. 

CONSENT, 

of  Board  of  Agriculture,  to  grant  of  new  copyholds,  229. 
of  infant,  under  S.  L.  A.,  how  given,  203. 
of  lunatic,  under  S.  L.  A.,  how  given,  203. 

of  tenant  for  life  to  exercise  of  powers  by  trustees,  203,  297,  298,  319. 
when  may  be  dispensed  with,  319. 
to  varying  investments  of  capital  mone^',  247. 
of  trustees,  to  cutting  of  timber  by  tenant  for  life,  271,  272. 
to  sale  or  lease  of  mansion  house,  331 — 333. 
appeal  from  refusal  of,  333. 
to  breach  of  trust,  renders  beneficiary's  estate  liable  to  indemnify, 
396. 

CONSIDERATION.    A7id  see  Receipt. 
in  building  lease,  76,  217. 
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CONSIDERATION--c(m/ini««£. 

payment  of,  to  solicitor  producing  receipt,  142 — 144. 
most  be  in  specie,  and  not  by  cheque,  143. 
where   deed  executed   under   fraudulent    misrepresentation    of 
solicitor,  144. 
trustees  may  permit  soUcitor  to  receive,  372. 

CONSOLIDATION  OF  MORTGAGES, 

costs  of  action  for  foreclosure  when  mortgages  not  consolidated^  70. 
different  kinds  of,  71,  72. 
distinguished  from  tacking,  71. 
with  bond  or  other  debt,  71,  72. 
as  against  executor,  72. 

heir,  71. 

liquidator  of  insolvent  company,  72. 
with  other  incumbrances,  71. 

liability  of  solicitor  not  excluding  statutory  restriction  on,  159. 
statutory  restriction  on,  70. 

CONSTRUCTIVE  NOTICE.    See  Notice. 

CONTINGENCY, 

infant  entitled  upon,  is  not  a  tenant  for  life,  306. 
maintenance  of,  120 — 122. 
CONTRACT.    ATid  see  Conditions  of  Sale  ;  Death. 
completion  of,  after  death  of  vendor,  23. 

necessary  parties  to  conveyance  in  case  of,  after  death 

of  vendor,  28. 
operation  of  s.  4  of  C.  A.,  1881,  as  to,  23. 
under  powers  in  S.  L.  A.,  225,  262,  264,  330. 
where    contract   entered   into   by  settlor  absolutely 

entitled,  225. 
where  successor  in  title  is  an  infant,  264. 
definition  of,  in  M.  W.  P.  A.,  1882... 446. 
for  purchase,  when  purchaser  may  rescind,  17. 
.  not  to  exercise  power,  138. 

statutory  powers  under  S.  L.  A.,  void,  290. 
preliminary,  relating  to  a  lease,  not  part  of  title,  180,  265. 
rescission  of,  how  far  conditions  of  sale  can  prevent,  17. 

judgment  on.V.  and  P.  summons  disentitles  vendor  to,  7. 
questions    as    to,   will  be  dealt  with  on  a  V.   and  P. 
summons,  7. 
under  seal,  covenant,  whether  distinct  from,  in  C.  A.,  1881,  s.  59.. .147. 
under  S.  L.  A., 

adoption  of,  by  trustees  for  purposes  of  S.  L.  A.,  282. 

advisability  of  applying  to  Court  with  respect  to,  264. 

by  tenant  in  tail,  264,  300. 

enforceable  against,  and  by  whom,  263,  264. 

enforceable  against  tenant  for  life,  if  within  powers,  though  he 

contracted  as  absolute  owner,  214,  234. 
for  improvements,  263. 
for  sale,  lease,  etc.,  power  of  tenant  for  life  to  give  effect  to,  225,. 
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CONTRACT— ccmeinwrf. 

under  S.  L.  A. — continued. 

power  of  Court  with  respect  to,  264. 

powers  of  tenant  for  life  with  respect  to,  226,  262 — 266,  330. 

surrender  of,  263. 

trustees  may  complete  on  behalf  of  infant,  264. 

when  binding  on  the  remainderman,  263. 

CONTRARY  INTENTION, 

what  is  within  C.  A.,  1881,  s,  6,  sub-s.  (4)... 29. 

S.  L.  A.,  1882,  ss.  39,  46... 281,  285. 
Trustee  Act,  1893,  s.  10.. .362,  366. 
CONVERSION, 

constructive,  of  capital  money  under  S.  L.  A,,  243,  247. 

not  effected  by  payment  into  Court  to  the  credit  of  a  lunatic,  244. 

CONVEY, 

meaning  of,  in  C.  A.  1881. ..11. 

in  V.  and  P.  Act,  1874.  s.  4. ..4. 
CONVEYANCE, 

attestation  of,  in  presence  of  purchaser  or  agent  can  be  insisted  on, 

45,  46. 
between  husband  and  ^vife,  136. 
by  mortgagees  in  exercise  of  power  of  sale,  86. 
by  person  to  himself,  136. 

by  person  appointed  to  convey  under  Trustee  Act,  1893. ..388. 
by  personal  representatives  of  deceased  vendor,  23. 
by  personal  representatives,  of  real  estate  to  persons  entitled,  469,  470. 
by  tenant  for  life  under  S.  L.  A.>  233—237. 
discharges,  limitations  of  settlement,  234. 
estates  and  charges,  is  subject  to  wliat,  235. 
in  completion  of  predecessor's  contract,  330. 
jointure  charges  are  discharged  by,  235. 
of  copyholds,  formalities  attending,  236. 

one  fine  only,  when,  237. 
portions,  whether  discharged  by,  236. 
purchaser  under,  takes  free  from  succession  duty,  235. 
trustees,  parties  to,  236. 
what  passes  by,  233. 
covenant  to  surrender  made  by  deed  is  a,  '45. 
definition  of,  in  C.  A.  1881. ..11. 

in  Trustee  Act,  1893... 400. 
in  Voluntary  Conveyances  Act,  1893... 467. 
execution  of,  in  presence  of  purchaser  or  agent  cannot  be  insisted  on, 

45,  46. 
general  words  in,  28—34. 
meaning  of,  in  C.  A.,  1881,  s.  7.. .35,  38,  44,  46. 
surrender  of,  or  admittance  to,  copyholds  is  not  a.  12,  46. 
use  of  word  **  grant  '*  unnecessary  in,  135. 
voluntary,  not  to  be  avoided,  466. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 
short  title,  commencement,  and  extent  of  Act,  s.  1...8. 
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CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  ISSl-^continued, 
interpretation  of  terms,  s.  2...  8. 
statutory  conditions  of  sale,  s.  3...  14 — 28. 
completion  of  contract,  after  death  of  vendor,  s.  4... 23. 
sale  freed  from  incumbrances,  s.  5... 24. 
general  words  in  conveyances,  s.  6... 28. 
implied  covenants  for  title,  s.  7... 34. 
rights  of  purchaser  as  to  execution  of  conveyance,  s.  8... 45. 
acknowledgment  of  right  to  production,  and  undertaking  for  safe 

custody  of  documents,  s.  9. ..46. 
rent  and  benefit  of  lessee's  covenants  and  conditions  to  run  with 

reversion  notwithstanding  severance,  s.  10... 53. 
obligation  of  lessor's  covenants  to  run  with  reversion  notwithstanding 

severance,  s.  11... 57. 
apportionment  of  conditions,  on  severance,  s.  12... 58. 
on  sub-sub-demise,  title  to  leasehold  reversion  not  to  be  required, 

8.  13.. .59. 
restrictions  on  and  relief  against  forfeiture  of  leases,  s.  14... 60 — 68. 
mortgagee  to  transfer  instead  of  reconveying,  s.  15. ..68. 
mortgagor  may  inspect  title  deeds,  s.  16. ..70. 
restriction  on  consolidation  of  mortgagees,  s.  17... 70. 
leases  by  mortgagors  or  mortgagee  in  possession,  s.  18... 72 — 80. 
powers  of  mortgagee,  s.  19. ..80. 
regulation  of  exercise  of  power  of  sale,  s,  20... 85. 
conveyance,  receipt,  etc.,  on  sale,  s.  21. ..86 — 90. 
mortgagee's  receipts,  s.  22. ..90,  91. 

amount  and  application  of  insurance  money,  s.  23. ..91 — 94. 
powers  and  duty  of  receiver,  s.  24..  94 — 97. 
sale  in  action  for  foreclosure,  etc.,  s.  25... 97 — 100. 
statutory  mortgages,  s.  26— 29...  100— 104. 
devolution  of  trust  and  mortgage  estates  on  death  of  sole  trustee, 

s.  30...104-107. 
power  for  Court  to  bind  interest  of  married  women,  s.  39... 112 — 115. 
power  of  attorney  of  married  woman,  s.  40. ..115. 
sale  and  leases,  on  behalf  of  infant  owner,  s.  41. ..116. 

management  of  land  and  application  of  income  during  minority, 

s.  42...1 17—120. 
application  of  income  of  infant  for  maintenance,  etc.,  s.  43... 
120—124. 
recovery  of  annual  sums  charged  on  land,  s.  44...  124 — 128. 
redemption  of  quit  rents,  s.  45...  128 — 130. 
mode  of  execution  under  power  of  attorney,  s.  46...  130 — 132. 
payment  by  or  to  attorney  without  notice  of  death,  etc.,  s.  47... 

132—134. 
filing  of  original  powers  of  attorney,  s.  48...  134. 
use  of  word  "grant"  unnecessary  to  convey  hereditaments,  &•  49... 

185. 
conveyance  by  a  person  to  himself  and  others,  etc.,  s.  50...  135^1 37. 
words  of  limitation  in  fee  or  in  tail,  s.  51. ..137,  138. 
release  of  collateral  powers,  s.  52. ..138— 140. 
construction  of  supplemental  or  annexed  deed,  s.  53. ..140,  141. 
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CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  ISSl— continued, 
receipt  in  body  of  deed,  s.  54. ..141. 
receix)t  in  deed  or  endorsed,  as  evidence  for  subsequent  purchases, 

8.  65.. .141,  142. 
payment  to  solicitor  producing  deed  containing   receipt,   s.    66.. • 

142—144. 
sufficiency  of  forms  in  fourth  schedule,  s.  67. ..144. 
covenants  deemed  to  bo  made  with  heirs,  etc.,  s.  68... 144. 
heir  though  not  named  bound  by  specialty,  146 — 148. 
covenant  with  two  or  more  jointly,  s.  60. ..148. 
advance  on  joint  account,  s.  61. ..149. 
easements,  etc.,  granted  by  way  of  use,  s.  62. ..160,  161. 
**  all  the  estate  "  clause,  s.  63...  151. 
consti'uction  of  implied  covenants,  s.  64. ..162. 
enlargement  of  long  terra  into  fee  simple,  s.  66...  152 — 158. 
protection  of    solicitors    and  trustees   adopting  Act,   s.    66...158y 

159. 
notices,  s.  67...  168,  160. 
short  title  of  5  &  6  Will.  4,  c.  62,  s.  68. ..160. 
procedure,  s.  69.. .160. 

orders  of  Court,  when  conclusive,  s.  70.. .161 — 168. 
repeals,  etc.,  s.  71. ..163,  164. 
modifications  respecting  Ireland,  s.  72. ..164. 
repeal  of  enactments  respecting  bare  ti'ustee,  s.  73. ..165. 
schedule,  165—170. 

CONVEYANCING  ACT,  1882. 

short  title,  commencement,  and  interpretations,  s.  1...171,  172. 

certificate  of  official  search  for  judgments,  etc.,  s.  2.. .172 — 176. 

restrictions  on  constructive  notice,  s.  3... 176 — 180. 

contract  for  lease  not  pai't  of  title  to  lease,  s.  4. ..180,  181. 

disclaimer  of  powers,  s.  6. ..181 — 183. 

acknowledgments  by  married  women,  s.  7...  183 — 186. 

power  of  attorney,  for  value,  may  be  made  absolutely  in-evocable^ 

s.  8..  186. 
power  of  attorney,  for  value  or  not,  may  be  made  irrevocable  for  fixed 

time,  8.  9.. .186—188. 
restriction  on  certain  executory  limitations,  s.  10...  188,  189. 
amendment  of  enactment  respecting  long  terms,  s.  11. ..189,  190w 
transfer  of  mortgage,  instead  of  reconveyance,  s.  12. ..190,  191. 
saving  clause,  s.  13...  191. 
schedule  of  repealed  enactments,  191,  192. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1892. 
short  title  and  extent,  s.  1...193. 
costs  of  waiver  and  forfeiture  in  case  of  bankruptcy  or  execution,  s.  2... 

193,  194. 
no  fine  to  be  exacted  for  licence  to  assign,  s.  3...  194, 195. 
power  of  Court  to  protect  uuderlessees  on  forfeiture  of  superior  leases^ 

8.  4. ..195,  196. 
extension  of  definitions  of  **  lease,"  "underlease,"  and  '^underlessee,*'' 

8.  5. ..196. 
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COPARCENERS, 

one  cannot  enter  alone  for  breach  of  conditions  in  lease,  59. 

COPIES  OF  DOCUMENTS.    And  see  Title  Deeds. 
expense  of  furnishing  on  sale,  20,  21. 
mortgagor's  right  to  take,  70. 
office  copies  of  powers  of  attorney,  134. 
right  to,  under  acknowledgment,  46 — 51. 

COPYHOLD  COMMISSIONERS, 

powers  and  duties  of,  transferred  to  Board  of  Agriculture,  289. 

COPYHOLDS.    And  see  Enfranchisement  ;  Manor  ;  Surrender. 
admittance  to,  right  to,  how  conferred,  45. 
conveyance  of,  on  sale  under  S.  L.  A. ,  233,  236. 
enrolment  of,  236. 

to  trustees,  on  purchase  under  S.  L.  A. ,  248. 
should  be  followed  by  surrender,  249. 
enfranchised,  sale  of,  16. 

title  to  make  enfranchisement  cannot  be  called  for  on,  16. 
enfranchised,  not  so  described,  sale  of,  16. 
enfranchisement  of,  by  limited  owners,  210,  213. 

regulations  of  S.  L.  A.,  1882,  respecting,  213. 
lease  of  by  mortgagor  or  mortgagee  without  licence  not  authorized  by 

C.  A.,  1881,  8.  18.. .79. 
lease,  power  to,  without  special  custom,  228. 
licence  to  lease,  may  be  granted  by  tenant  for  life,  228. 

fines  paid  for,  when  casual  profits,  217,  228. 
minerals,  reservation  of,  on  enfranchisement,  16. 
mortgagee's  conveyance  in  exercise  of  power  of  sale  under  s.  21  of 

C.  A.,  1881,  does  not  pass  right  of  admittance,  86. 
mortgaged,  devolution  of,  on  death  of  mortgagee,  105. 
powers  of  lord  of  manor,  tenant  for  life,  to  make  fresh  grants  of,  229* 
real  estate,  are  not  included  in,  under  Land  Transfer  Act,  1897. ..468. 
settlement  of,  purchased  or  taken  in  exchange  under  S.  L.  A.,  248. 
surrender  of,  or  admittance  to,  is  not  a  conveyance  within  C.  A., 

1881. ..12. 
surrender  to  uses  necessary  to  raise  successive  legal  estates  in,  249. 
surrendered  by  attorney,  may  be  surrendered  in  name  of  either  attorney 

or  principal,  132. 
tenants  for  life  in  leasing,  cannot  exceed  customs  of  manor,  229. 
vesting  declaration  inapplicable  to,  368. 
vesting  of,  in  trustees,  under  S.  L.  A.,  249. 
vesting  order  as  to,  effect  of,  389. 
fines  payable  on,  389. 
lord  need  not  appear  in  Court  to  consent  to,  389. 

CORPORATION, 

is  a  person  within  C.  A.,  1881... 14. 
S.  L.  A.,  208. 
not  within  Trustee  Act,  1893... 362. 
trustee,  whether  can  be  appointed  by  Court,  362. 
words  of  limitation  in  fee,  whether  applicable  to,  137. 
C.  0  0 
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COSTS, 

against  married  woman, 

form  of  order  giving,  421,  451. 
payable  oat  of  separate  estate,  421. 
set  off,  when  costs  awarded  to  her,  421. 

when  ordered  to  be  paid  out  of  property  subject  to  restraint,  451. 
when  trustees  entitled  to  may  retain,  out  of  income  subject  to 
restraint,  422. 
lessor's,  in  reference  to  a  breach  giving  rise  to  forfeiture,  61,  63,  193. 
of  applications  under  C.  A.,  1881,  in  discretion  of  Court,  161. 
of  foreclosure  action  of  two  properties  must  be  apportioned,  70. 
of  purchaser,  succeeding  on  V.  and  P.  summons,  of  investigating 

title,  6. 
on  granting  of  relief  against  forfeiture,  62. 
on  sale,  freed  from  incumbrances,  24. 

solicitor's  and  surveyor's,  underlessee  cannot  be  charged  with,  by 
lessor,  61. 
.  whether  lessee  can  be  charged  with,  61,  193. 
under  S.  L.  A., 

discretion  of  Court  as  to,  283,  286. 

form  of  order  for  payment  of,  244. 

mortgage  to  raise  money  for  payment  of,  232,  288. 

payment  of,  out  of  capital  moneys,  244. 

of  applications,  in  discretion  of  Court,  283,  286. 

when  estate  being  administered  by  Court,  244. 
when  may  be  raised  by  mortgage,  288. 
of  application  to  Parliament,  274. 
of  dedicating  settled  land  for  streets,  etc.,  230. 
of  improvements,  240,  336. 
of  interim  investment  of  purchase  money  paid  into  Court  by 

public  body,  266. 
of  petition  for  payment  out  of  Court,  267,  286. 
of  proceedings  for  protection  or  recovery  of  settled  land,  273. 
of  tenant  for  life,   of  action  to  restrain  exercise  of  statutxiry 
powers,  244. 
of  obtaining  consent  of   mortgagee  of  life 

estate,  244. 
of  separate  representation,  where  consisting 

of  several  persons,  204,  244. 
of  survey  of  whole  estate  on  sale  of  part,  244. 
of  unsuccessful  sale,  209,  244. 
of  trustees  simply  concurring  in  application  as  to  improvements, 

244. 
payable  out  of  settled  property,  244,  288. 
under  Trustee  Act,  1893... 398. 

COUNSEL, 

notice  to,  177. 

COUNTERPART.     And  see  Lease. 

execution  of,  by  lessee,  of  mortgagor  or  mortgagee,  76. 
of  tenant  for  life,  218, 


Digitized  by 


Google 


INDEX.  56% 

COUNTY  COURT, 

powers  of,  under  Judicial  Trustees  Act,  1896... 409. 
under  M.  W.  P.  A.,  440. 
under  S.  L.  A.,  287. 
under  Tru.stee  Act,  1893.. .398. 
title  under  order  of,  improperly  made  will  not  be  forced  on  unvdlling 
purchaser,  162. 

COUNTY  PALATINE.    See  Lancaster,  County  Palatine  of. 

COURT, 

applications  to,  under  C.  A.,  1881. ..26,  160. 
under  M.  W.  P.  A.,  440. 
under  S.  L.  A.,  286. 
under  Trustee  Act,  1893... 382. 
under  V.  and  P.  Act,  5. 
meaning  of,  in  C.  A.,  1881. ..14,  26,  161. 

in  Judicial  Trustees  Act,  1896... 409. 
in  S.  L.  A.,  208,  287. 
in  Trustee  Act,  1893... 398. 
leave  of,  necessary  for  exercise  of  statutory  powers  where  settlement  by 
way  of  trust  for  sale,  320. 
effect  of  order  of,  giving,  321. 
order  of,  effectual  protection  to  purchaser,  161. 
payment  into,  on  discharge  of  incumbrances  on  sale,  24. 
under  S.  L.  A.,  245,  286. 
under  Trustee  Act,  1893... 394. 
payment  out  of,  under  C.  A.,  1881... 28. 

under  S.  L.  A.,  243,  336. 
powers  of,  under  C.  A.,  1881, 

as  to  discharge  of  incumbrances  on  sale,  24 — 28. 
as  to  enforcing  rights  under  acknowledgment  or  under- 
taking, 48,  49. 
as  to  removal  of  restraint  on  anticipation,  112 — 115. 
as  to  sale  of  mortgaged  property,  97 — 100. 
under  general  jurisdiction, 
as  to  repairs,  242,  336. 
under  Judicial  Trustees  Act,  1896, 

as  to  appointment  of  judicial  trustees,  407. 
as  to  relief  in  cases  of  breach  of  trust,  409. 
under  M.  W.  P.  A., 

to  determine  questions  between  husband  and  wife  sum- 
marily, 440. 
to  order  payment  of  costs  out  of  property  subject  to  restraint 
on  anticipation,  451. 
under  S.  L.  A. , 

as  to  appointment  of  trustees,  278 — 280. 

as  to  capital  money,  268. 

as  to  conflict  of  powers,  298. 

as  to  contracts,  264. 

as  to  cost*,  244,  283,  286,  288. 

as  to  differences  between  trustees  and  tenant  for  life,  283. 

0  o  2 
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COUKT—corUimied. 

powera  of,  under  S.  L.  A. — continued, 

as  to  exercise  of  S.  L.  A.  powers  where  land  settled  by  way  of 
trust  for  sale,  820—323. 

as  to  heirlooms,  274. 

as  to  improvements,  255 — 257,  336. 

as  to  mansion  house,  331 — 383. 

as  to  proceedings  for  recovery  or  protection  of  settled  land,  273. 

as  to  timber,  271. 

as  to  vacation  of  writ  or  order  affecting  land,  339. 

as  to  variations  of  building  and  mining  leases,  221. 
under  Trustee  Act,  1893, 

as  to  appointment  of  trustees,  381. 

as  to  costs,  393. 

as  to  indemnification  of  trustee  by  beneficiary   concurring   in 
breach  of  trust,  396. 

as  to  judgment  in  absence  of  trustee,  395. 

as  to  payment  into  court,  394. 

as  to  sale  of  land  or  minerals  separately,  396. 

as  to  vesting  land,  383 — 389. 

as  to  vesting  stock  and  choses  in  action,  390. 
under  V.  and  P.  Act, 

as  to  determining  disputes  between  vendor  and  purchaser,  6 — 7. 
vesting  orders  of,  conclusive  evidence,  393. 

COURT  BARON, 

does  not  admit  of  severance  on  grant  of  manor,  83. 
is  an  inseparable  ingredient  of  every  manor,  11. 
two  suitors  required  for,  11. 

COURT  ROLLS, 

entry  on,  of  conveyances  under  S.  L.  A.,  236. 

of  licences  for  leasing  under  S.  L.  A.,  228. 
expenses  of  production  and  inspection  of,  20. 

COVENANTS.    And  see  Lease. 

assigning  or  underletting,  against,  64 — 66. 
breach  of,  after  contract  for  sale  of  leaseholds,  20. 

forfeiture  on,  relief  against,  60 — 68. 
evidence  of  performance  of,  on  sale  of  leaseholds,  19,  20. 
freedom  from  incumbrance,  for,  36,  88,  40. 

expenses  of  paving  new  street  incurred  under  Public  Health  Act,. 
1875,  are  within,  38. 
Private  Street  Works  Act,  1892,  are  within,  38. 
MetroiKilis  Management  Amendment  Act,  1862,  are  not 
within,  38. 
where  thing  conveyed  intrinsically  a  part  of  a  possibly  larger 
whole,  38. 
further  assurance,  for,  36,  38,  40,  42. 

incumbrance  not  referred  to  in  conveyance  is  within,  38. 
implied  under  C.  A.,  1881,  for  title, 

bill  of  sale  rendered  void  by  reason  of,  38. 


Digitized  by 


Google 


INDEX.  565 

COVENANTS— contrnwed. 

implied  under  C.  A.,  1881,  for  title — continued, 
breach  of,  mea«are  of,  damages  on,  38. 
construction  of,  152. 
defect  of  title  appearing  on  face  of  conveyance  not  excluded  from 

operation  of,  34. 
enlarge  thing  granted,  will  not  operate  to,  35. 
liability  under,  of  lessor  selling  fee  after  his  lessee  had  made  and 

concealed  a  mortgage  by  snbdeniise,  38. 
use  of  prescribed  words  necessary,  44. 
variation  and  extension  of,  45. 
when  not  implied,  35,  39,  44. 
when  run  with  land,  45. 

what  are,  by  person  conveying  as  beneficial  owner,  35 — 41,  43. 
in  conveyance  other  than  mortgage,  35 — 40. 
of  freeholds,  35—38. 
ofloaseholds,  38— 40. 
in  mortgage  of  freeholds,  40. 
of  leaseholds,  41. 
by  person  conveying  as  mortgagee,  43. 
by  person  conveying  as  settlor,  42. 
by  person  conveying  as  trustee,  43. 
by  person  directing  as  beneficial  owner;  43. 
in  conveyances  by  husband  and  wife,  43. 
incumbrances  against,  43. 
indemnity  against  future  rents  and  covenants,  for,  should  still  be 

inserted,  39. 
in  lease,  against  assigning  or  underletting  without  consent,  64,  194. 
continuing  breach  of,  gives  assignee  a  new  right  of  entry  accruing 

after  assignment,  54. 
one  coparcener  cannot  enter  alone  for  breach  of,  59. 
lessee's,  apportionment  of  benefit  of,  on  severance  of  reversion,  65. 

when  runs  with  i-eversion,  53. 
lessor's,  reversion,  when  bound  by,  57. 

reversions  on  estates  tail  not  bound  by,  58.  , 

payment  of  rent  and  performance  of  covenants,  for,  39,  41. 
production  of  deeds,  for,  48. 
purchaser  not  bound  by,   in  conveyance  if  unexecuted,  though  he 

takes  the  estate,  78. 
quiet  enjoyment,  for,  36,  40. 
relating  to  land  of  inheritance,  144. 
heir  takes  benefit  of,  144. 
heir  bound  by,  145. 
relating  to  land  not  of  inheritance,  144. 

renewal,  for,  cannot  be  inserted  in  lease  by  tenant  for  life  under 
statutory  powers,  216,  262. 
insertion  of,  in  leases  by  tenant  for  liie,  on  proof  of  local  custom, 

222. 
lease  by  tenant  for  life  to  give  etfect  to,  225. 
restrictive,  when  enforceable,  179. 
right  to  convey,  for,  35,  40. 
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COVENANTS— con^mif^f. 

statutory  mortgage  or  transferi  joint  and  several,  implied  in,  103. 

what  implied  iu,  102. 
tenant  for  life,  discretion  of,  as  to  insertion  of,  in  lease,  215, 
tenants  in  common,  by,  37. 

title,  for,  by  the  only  one  of  several  tenants  for  life  who  consents  to  a 
sale  under  S.  Ij.  A.,  1884,  s.  6... 320. 
do  not  run  back  beyond  purchase  for  value,  37. 
implied  under  C.  A.,  1881. ..34 — i5. 
validity  of  lease,  for,  38,  41 
voluntary  sun-ender  of  lease,  not  implied  on,  35. 
with  joint  covenantees,  148» 

COVENANTEE, 

assigns  of  original,  cannot  sue  on  covenant  if  deed  fails  to  pass  any 
estate,  45. 

COVENANTOR, 

assigns  of,  named  in  covenant,  effect  of,  145. 

CRANWORTH'S  (LORD)  ACT, 

discussion  of  s.  15  of,  86,  153.  , 

CRIMINAL  PROCEEDINGS, 

between  husband  and  wife,  435,  439. 

evidence  of  both  parties,  admissible  on,  448. 

CROWN, 

escheated  land  does  not  vest  in  nominees  of,  469. 
Land  Transfer  Act,  1897,  does  not  bind,  469. 

CURTESY, 

characteristics  of,  414. 
commencement  of  tenancy  by  the,  323. 
estate  of  tenant  by  the,  323. 

deemed  to  arise  under  settlement  made  by  wife  for 
purposes  of  S.  L.  A.,  323. 
tenant  by  the,  has  statutory  powers  under  S.  L.  A.,  304. 
whether  affected  by  M.  W.  P.  A.,  1882... 414. 

CUSTODY  OF  DEEDS.    And  see  Title  Deeds. 
rules  as  to  right  to,  61. 

CUSTOMARY  COURT, 

remains,  if  there  be  copyholders,  though  manor  be  lost,  11. 

CUSTOMARY  FREEHOLDS, 

effect  of  enfranchisement,  on,  21 3. 
what  are,  9. 

DAMAGES, 

measure  of,  on  breach  of  covenants  for  title,  37,  38. 
recovered  against  or  by  married  woman,  420. 

recovered  for  injuries  to  wife,  married  after  M.  W.  P.  A.,  1882,  in 
a  joint  action  by  husband  and  wife,  are  her  separate  property-,  430. 
undertaking  in,  of  married  woman,  420. 
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DEATH, 

devolution  of  trust  and  mortgage  estates  on,  104—107. 
payment  by  or  to  attorney  without  notice  of,  132. 

by  trustees,  380. 
payment  to  irrevocable  attorney,  with  notice  of,  186 — 188. 
power  of  attorney,  effect  on,  of  donor's,  132,  186—188. 
real  estate,  devolution  of  legal  estate  in,  on,  468. 
vendor's,  before  completion  of  contract,  23. 

heir's  concurrence,  when  may  be  required,  on,  23. 
will  of  married  woman  speaks  from,  451. 

DEBENTURES, 

creating  floating  charge,  do  not  confer  a  mortgagee's  statutory  powers 

on  the  holders,  81. 
trustees  of  covering  deed,    which   creates  en  express  charge,   can 

exercise  mortgagee's  statutory  powers,  81 . 

DEBTS, 

administrator,  allowance  or  payment  of,  by,  377. 

executor,  allowance,  comjKwition  or  payment  of,  by,  377 — 379. 

married  woman's,  ante-nuptial,  437 — 439. 

liability  of  husband  for,  438. 
suits  for,  439. 
real  estate  liable  for  payment  of,  146. 
specialty  and  simple  contract,  146 — 147. 

abolition  of  distinction  between,  146. 
dower  has  priority  over,  147. 
trustees,  composition  of,  by,  377 — 379. 

DECLARATIONS, 

expenses  of,  on  sale,  20. 
statutory^  short  title  of  Act  of  1835...  160. 
trust,  of,  when  should  be  placed  on  abstract  of  title,  312. 
vesting  trust  property  in  new  or  continuing  trustees,  367 — 370. 
extent  of  such  vesting,  368. 

DEDICATION, 

by  tenant  for  life  to  public  for  streets,  etc.,  219 — 221. 

DEEDS.    And  see  Acknowledgment,  Conveyance,  Execution,  Title 
Deeds,  Undertaking. 
acknowledgment  to  right  to  production  of,  46 — 53. 
constiniction  and  effect  of,  135. 
in  exercise  of  statutory  power,  whether  must  expressly  purport  to 

exercise  power,  234,  297,  300. 
limitation,  words  of,  in,  137. 
mortgagor's  right  to  inspect  and  take  copies  of,  70. 
production  of,  dated  before  commencement  of  title,  not  to  be  required,. 

15—19. 
receipt  in  or  indorsed  on,  140. 

authority  for  payment  to  solicitor,  142. 
evidence  for  subsequent  purchaser,  141. 
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D  KEDS— continued, 

sufficiency  of  forms  in  schodulo  to  C.  A.,  1881. ..144. 
supplemental  or  annexed,  how  read,  140. 
title,  rules  as  to  custody  and  right  to,  51,  52. 
undertaking  for  safe  custody  of,  49 — 53. 

DEEDS  OF  ARRANGEMENT.    See  Arrangement,  Deed  of. 

DEPOSIT, 

forfeited  is  capital  money,  264. 

in  Court,  of  reasonable  sum  to  meet  expenses  of  sale  under  s.  25  of 

C.  A.,  1881...98,  99. 
recovery  of,  by  purchaser,  16,  18. 

DEPRECIATORY  CONDITIONS, 
sale  by  trustee*  under,  22,  371. 

DETERMINABLE  FEE, 

within  operation  of  s.  4  of  C.  A.^  1881. ..24. 

DETERMINABLE  INTEREST  IN  LAND, 
meaning  of,  in  C.  A.,  1881,  s.  5...27. 

DEVASTAVIT, 

by  executor,  relief  against  liability,  for^  410. 

by  married  woman,  form  of  order  to  make  good  loss,  421. 

DILAPIDATIONS, 

compensation  paid  for,  in  lieu  of  repairing,  is  capital  money,  228. 
tenant  for  life,  when  liable  for,  258—261. 

DIRECTORS 

are  trustees  within  Trustee  Act,  1888,  s.  8... 345. 

DISCHARGE  OF  INCUMBRANCES.    See  Incumbrance. 

DISCLAIMER, 

of  legal  estate,  by  conduct,  366. 
of  powers,  138—140. 

by  married  woman,  139,  182. 

by  trustees,  138,  181. 

DISCRETIONARY  TRUST, 

for  payment  among  a  class,  204,  304. 

DISTRESS, 

no  power  of,  in  equitable  tenant  for  life,  216. 

in  mortgagor  after  appointment  of  a  receiver,  94. 

DOWER, 

mines,  due  out  of  opened,  223. 

priority  of,  over  debts  of  husband,  147. 
tenant  in,  is  not  person  having  statutory  powers  of  tenant  for  life,  299. 

leases  by,  under  Settled  Estates  Act,  1877.. .299. 

DRAINAGE, 

is  an  authorized  improvement  under  S.  L.  A.,  251. 
what  it  includes,  251. 
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EARLDOM, 

distinction  between,  and  baronetcy,  277,  278. 

EASEMENTS.     Aitd  we  General  Words. 

appurtenant  or  api)eudant  are  within  **  general  words,*'  31. 
characteristics  of,  150,  206. 

contract  for,  when  vendor  retains  contiguous  land,  33. 
covenant  may  operate  as  gmut  of,  in  .favour  of  covenantee,  150. 
creation  of,  dt  7iovo  by  express  grant,  150. 

on  exchange  or  partition  of  settled  land,  329. 
definition  of,  206. 
difference  between,  and  rights  created  by  statute,  206. 

distinguished  from  licences,  150. 
garden  rights,  150. 
grant  of,  by  v;ay  of  use,  150,  151. 

by  words  denoting  user,  doctrine  as  to,  32,  33. 

bow  far  applies  to  rights  of  common,  33. 

in  connection  with  mines,  231. 

on  exchange  or  partition  under  S.  L.  A. ,  329. 
implied  grant  of,  doctrine  as  to,  31,  32. 
law  of,  discussed,  31 — 34. 
lease  of,  by  tenant  for  life,  214. 

over  park  in  connection  witb  mansion  house  is  void,  382. 
limitations  of,  purchased  for  the  benefit  of  the  settlement,  250. 
of  necessity,  extinguishment  of,  by  unity  of  seisin,  32. 

recreation  of,  on  severance,  32. 
recreation  of,  extinguished  by  way  of  implied  grant,  31. 
revivor  of,  suspended,  31. 

by  express  grant,  82. 
right  as  to,  of  grantor  as  between  tenement  granted  and  tenenu'ut 

retained  by  him,  31. 
right  of  way,  grant  of,  by  implication,  33. 
sale  of,  by  tenant  for  life,  209. 
what  are,  150,  206. 

EJECTMENT, 

action  of,  not  condition  precedent  to  grant  of  relief  against  forfeiture 
for  non-payment  of  rent,  67. 

ENFRANCHISEMENT.    Aiid  see  Copyholds. 

acknowledgment  and  undertaking  on  voluntary,  16. 

by  limited  owners  of  manors,  210. 

by  tenant  for  life,  under  S.  L.  A.,  210,  213,  240. 

costs  of,  how. raised,  232. 

re-grant  of  commons,  on,  218. 

easements,  etc.,  unaffected  by,  213. 

effect  of,  on  copyholder's  rights,  213. 

extinguishes  right  of  common  at  law,  not  in  equity,  213 

title  to  make,  when  not  to  be  called  for,  16. 

objection  to,  if  ascertained  almnde,  may  be  taken,  16. 

ENLARGEMENT  OP  TERM.    See  Long  Teums. 
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ENTIRETIES,  TENANCY  BY, 

effect  of  M.  W.  P.  Act,  1882  upon,  427. 

ENTRY.     A7id  see  Fokfeiture. 

of  tenant  for  life  to  make  improvements,  260. 
power  of,  of  owner  of  rent-charge,  126. 

EQUITABLE  CONVERSION, 

purcha^te  money  of  land  sold  under  Lands  Clauses  Act,  not  converted^ 

243. 
same  rule  applies  to  S.  L.  Acts,  248,  247. 

EQUITABLE  ESTATES, 

in  copyholds,  whether  pass  by  declaration  under  Trustee  Act,  1893... 

369. 
not  included  in  sect.  4  of  C.  A.,  1881. ..23. 
require  formal  words  of  conveyance,  370. 
limitation,  137. 
vesting  of,  in  new  trustees,  369,  370. 

ESTATE, 

contracted  to  be  sold,  how  far  trust  estate,  24. 
meaning  of,  in  Vendor  and  Purchaser  Act,  1874... 3. 

ESTATE  DUTY, 

how  far  payable  out  of  capital  moneys,  237. 

ESTATE  PUR  AUTRE  VIE, 
is  a  freehold,  248. 
settlement  of,  248. 

tenant  of,  has  powers  of  tenant  for  life  under  S.  L.  A.,  302. 
whether  can  be  conveyed  by  personal  representatives  of  vendor  under 
C.  A.,  1881,  s.  4...24. 

ESTATES  TAIL, 

limitation  of,  by  use  of  words  in  tail,  187. 
not  within  C.  A.,  1881,  ss.  10,  11. ..63,  58. 

EVIDENCE, 

applications  under  S.  L.  A.,  on,  466. 

criminal  proceedings  bet-ween  husband  and  wife,  in,  436,  440,  448. 

execution  of  lease   is,   of  execution  and  delivery  of  counterpart  in 

certain  cases,  76,  218. 
indorsements  on  or  statements  contained  in  lease  are,  in  favour  of 

lessee,  218. 
maintenance  money  for  infant,  as  to  proper  application  of,  123. 
receipt  for  rent  is,  of  performance  of  covenants,  19,  20. 
recital  in  title  deed,  how  far  is,  2,  17. 
sub-recital  is  not,  18,  141. 
vendor  and  purchaser  summons,  on,  6. 

EXCHANGE.     And  see  Incumbrance. 
creation  of  easements  on,  329. 

for  the  erection  of  dwellings  for  the  working  classes,  211. 
minerals,  subject  to  or  in  consideration  of  an  undivided  share  of,  231* 
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EXCHANGE— cmtimied. 

money  for  equality  of,  how  raised,  232. 

part  of  settled  land  may  be  given  iu,  for  easements  over  other  land, 

329. 
power  to,  of  tenant  for  life,  211,  231. 

does  not  apply  to  principal  mansion  house,  331. 
regulations  respecting,  212. 
restricted  to  land  in  England,  213. 

to  a  county  cou^icil,    for   purposes  of  Small    Holdings    Act, 
1892...212. 
with  tenant  for  life,  trustees  to  exercise  the  statutory  powers  on, 
334. 

EXECUTION, 

appointment  of  receiver  is  a  "process  of,"  458. 
delivery  in,  how  far  avoided  by  want  of  registration,  458. 
of  purchase  deed,  rights  of  purchaser  as  to,  45,  46. 
under  power  of  attorney,  of  deed,  180 — 132. 

EXECUTORS.    Aiid  see  Legal  Personal  Representative. 
act  of  one  is  act  of  all,  378. 
assent  by,  to  devise  of  real  estate,  470. 
compromise  with  one  of  themselves,  whether  they  can,  378. 
concurrence  of  all,  necessary  to  effect  conveyance  of  testator's  real 

estate,  469. 
Court  cannot  appoint,  383. 
cUvastavU  by,  relief  against  liability  for,  410. 
judicial  trustee  may  be  appointed  in  place  of,  408. 
liability  of,  for  omission  to  perform  testator's  covenants  to  insure, 

374. 
mortgagee  who  had  contracted  to  sell,  of,  could  not  convey  legal 

estate  under  V.  and  P.  A.,  4. 
one  of  several,  cannot  sell  or  transfer  real  estate,  469. 
powers  of,  under  Trustee  Act,  1893,  s.  21,  to  compound  or  compro- 
mise debts,  377—379. 
as  to  matters  outside  the  scope  of  that  section,  378. 
cannot  be  deprived  of,  378. 
protection  of,  on  adopting  C.  A.,  1881... 158. 
questions  on  the  validity  of  a  will  under  which  they  claim  cannot  be 

compromised  by,  379. 
"trustees  "  for  infant  within  C.  A.,  1881,  s.  43. ..120. 

within  Judicial  Trustees  Act,  1896... 408. 
within  Trustee  Act,  1893... 402. 
trustees  cannot  be  appointed  to  take  place  and  exercise  powers  of, 

361. 
whether  they  can  compromise  with  one  of  themselves,  378. 

"EXECUTORS,  ADMINISTRATORS,  AND  ASSIGNS," 

benefit  of  covenants  relating  to  land  extends  to,  in  what  cases,  144. 

EXECUTORY  LIMITATIONS, 

in  defeasance  of  an  equitable  fee  simple,  whether  C.  A.,  1882,  s.  10, 
applies  to,  188. 
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EXECUTORY  LIMITATIONS— «wi<inM<jd. 
methods  of  defeating,  189. 
of  terms  of  years,  189. 
restrictions  on,  on  failure  of  issue,  188. 

tenant  in  fee  simple,  with  executory  limitation,  has  powers  of  tenant 
for  life  under  S.  L.  A.,  1882...189,  801. 

EXECUTRIX.    See  Mareied  Woman. 

EXISTING  INVESTMENTS, 

trustee  not  liable  for  retaining,   though  they  liave  ceased  to   be 
authorized,  406. 

EXPENSES.    And  see  Costs. 

of  management,  what  included  within  sub-s.  (1)  (iz.)  ofs.  58,S.  L,  A., 

1882.. .806. 
of  sale,  3,  20,  21. 

EXTINGUISHMENT, 

of  rights  of  common  in  waste,  etc.,  on  enfranchisement,  213. 
of  seigniory,  on  sale  to  tenant,  210. 

FAMILY  ARRANGEMENT, 

assignment  by  way  of,  how  far  one  of  instruments  creating  settlement, 

328. 
charges  created  by  way  of,  are  not  assignments  for  value,  291,  323. 
trustees  of  deed  of,  whether  necessary  parties  to  conveyance  on  sale, 

236,  329. 

FEE  FARM  RENT, 

building  or  mining  leases  for,  221. 

leases  for,  land  not  discharged  from,  by  conveyance  of  tenant  for 
life,  236. 

FEE  SIMPLE, 

enlargement  of  long  terms  into,  162 — 168,  189. 

tenant  in,  subject  to  executory  limitation,  statutory  powers  of,  301. 

words  of  limitation  in,  137. 

FEOFFMENT, 

by  infant,  of  laud  subject  to  custom  of  gavelkind,  201 . 
settlement  made  by,  200. 

FINES, 

apportionment  of,  on  renewal  of  lease,  217,  375. 
definition  of  in  C.  A.,  1881...  13. 

inS.  L.  A.,  1882.. .206. 
different  kinds  of,  receivable  under  S.  L.  A.  for  purposes  of  settle- 
ment, 217. 
for  licence  to  assign,  not  to  be  exacted,  194. 
grant  of  new  lease,  on,  217,  228,  317. 

lease  granted  by  tenant  for  life,  under  power  in  settlement  on,  225. 
lease  in  consideration  of,  investigation  of  lessor's  title,  16. 
mining  leases,  on  grant  of,  207,  224,  226. 
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Yl'SES—emUiniied. 

money  paid  to  ton&nt  for  life  to  induce  him  to  grant  lease  is  not, 

207,  217. 
on  grant  of  lease  under  statutory  power  are  capital  money,  317. 
on  lease  by  tenant  for  life  who  has  incumbered,  217. 
payable  on  conveyance  of  copyholds  by  tenant  for  life,  when,  287. 
temporarily  invested,  are  not  exempt  from  income  tax,  218. 
tenant  for  life  of  manor,  where  custom  that  copyholder  on  payment 
of  fine  obtains  licence  to  lease  by  right,  is  entitled  to,  228. 
or  where  special  custom  to  grant  new  copyholds,  229. 

FIRE  INSURANCE.    See  Insurance. 

FIXTURES, 

comprised  in  mortgage  of  leaseholds  are  not  within  definition  in  Bills 

of  Sale  Act,  s.  7... 9. 
what  are,  in  mansion  house,  833. 

FORECLOSURE, 

at)portionment  of  costs  of  action  for,  between  two  properties,  70. 
C.  A.,  1881,  s.  15,  applies  after  judgment  for,  68. 
right  to,  not  affected  by  statutory  power  of  sale,  90. 
sale  in  action  for,  97 — 100. 

application  for,  when  to  be  made,  98. 

conduct  of,  to  whom  given,  98. 

discretion  of  Court  as  to,  97. 

equitable  mortgagee  may  now  have,  98. 

may  be  ordered  to  be  made  out  of  Court,  99. 

not  ordered,  except  for  the  benefit  of  all,  98. 

security  for  costs  of,  98,  99. 

time  fixed  for  redemption  on  order  for,  99. 

will  not  readily  be  ordered  against  wish  of  first  mortgagee,  99. 

FORFEITED  DEPOSIT, 

on  sale  by  tenant  for  life,  whether  capital  money,  264. 

FORFEITURE 

of  lease,  bankruptcy  of  original  lessee  after  assignment  of  term  will 
not  cause,  66. 
costs  recoverable  by  lessor  on,  61,  198. 
notice  to  be  given  before  enforceable,  60,  61,  62. 
relief  against,  under  C.  A.,  1881,  s.  14. ..60—67. 

applications  for,  must  be  in  action  commenced  by  writ,  63. 
ejectment  action  not  condition  precedent  to  granting,  67. 
in  case  of  non-payment  of  rent,  66,  67. 
lessee  cannot  apply  for,  when  once  lessor  in  possession,  61. 
lessee  should  be  a  party  to  an  application  for,  by  mortgagees, 

61. 
none,  in  cases  of  assignment,  64,  194. 
bankruptcy,  64,  194. 

covenants  in  mining  leases  to  allow  access 
to  lessor,  64. 
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FORFEITURE— ca?i^t7ii^(f. 
of  lease,  etc. — coritimied, 

relief  against,  etc. — contintced. 

privilege  cannot  be  obtained  by  a  party  who  has  not  per- 
formed the  condition  on  which  it  was  granted  by  virtue  of,  67. 
terms,  on  which  granted,  63. 
under-lessee  may  obtain,  63,  195. 

even  where  lessee  could  not,  195.* 
of  life  interest,  liability  to,  defeated  by  exercise  of  statutory  powers 

of  sale,  294. 
S.  L.  A.  powers,  exercise  of,  not  to  cause,  293. 

FORMS, 

under  Con  v.  Acts,  496. 

under  Land  Charges,  etc.,  Act,  616. 

under  S.  L.  A.,  506. 

FORMS  OF  DEEDS,  STATUTORY, 

in  schedules  to  C.  A.,  1881,  effect  of,  in  third  schedule,  100 — 105. 

how  far  sufficient,  144. 
precedents  of,  166—170. 

FRANCHISES, 

appurtenant  to  the  manor  are  not  destroyed  by  extinction  of  the 
services,  11. 

FREEHOLD, 

abeyance  of,  under  s.  30  of  C.  A.,  1881,  where  there  is  no  l^al 

personal  representative,  104. 
conveyance  of,  between  husband  and  wife,  135. 
to  self  jointly  with  others,  135. 
settlement  of,  when  purchased  with  capital  money  under  S.  L.  A.,  248. 
title  to,  cannot  be  called  for  on  open  contract  to  grant  or  assign  a 
term  of  years,  2. 

FREEHOLD  LAND, 

meaning  and  extent  of,  in  s.  24  of  S.  L.  A.,  1882...248. 

GARDEN  RIGHTS, 

in  London  leases,  remarks  upon,  150. 

GARDENS.    j4nd  sec  Open  Spaces. 

are  "improvements'*  within  S.  L.  A.,  1882. ..230,  253. 

GENERAL  WORDS, 

express  insertion  of,  cannoi  now  be  insisted  on    in  conveyance  by 

purchaser  buying  on  open  contract,  33. 
implied  in  conveyances,  28 — 34. 

right  of  way  that  is  not  apparent  does  not  pass  by,  29. 
what  denoted  by,  in  conveyances  of  land  or  manors,  30. 

GRANT, 

use  of  word  in  conveyances  now  unnecessary,  135, 

but  still  appropriate,  to  imply  covenants  declared  by  statute  to 
be^implied  thereby,  135. 
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<}UARDIAN  OF  INFANT, 

applications  by,  for  appointment  of  persons  to  exercise  powers  of 
•  management,  117. 

persons  to  exercise  powers  of 

S.  L.  A.,  306. 
trustees  for  purposes  of  S.  L.  A. , 
278. 
consent  of,  to  exercise  of  powers  by  trustees,  unnecessary,  306. 
includes  father,  in  Lord  CranwortU's  Act,  s.  26. ..121. 
of  infant  tenant  for  life,  power  to  grant  leases  under  Settled  Estates 

Act,  1877. ..117. 
j)ayment  to,  for  maintenance,  119,  120. 
survivorship  of  powers  of,  379. 

HEIRLOOMS, 

definition  of,  strictly  so-called,  275. 
sale  of,  274—278. 

application  of  money  arising  from,  239,  276. 

devolving  with  baronetcy,  277. 

duties  of  tenant  for  life  as  to,  275. 

land  purchased  with  proceeds  of,  not  subject  to  charges  affecting 

the  settled  lands,  278. 
no  jurisdiction  to  sanction,  ex  p)si  fcudOy  275. 
on  purchase  of  new  mansion  house,  277. 
principles  on  which  the  Court  acts  as  to,  275. 
proceeds  are  capital  money,  274. 

settled  by  reference   to  mansion  house,   receipt    for    purchase 
money  can  be  given  by  trustees,   having  'power  of  sale  of 
mansion  house,  276. 
what  are  within  s.  37  of  S.  L.  A.,  1882... 275. 

HEIRS, 

benefit  of  covenants  running,  with  land  extends  to,  144. 

burden  of  covenant  extends  to,  146. 

concurrence  of,  when  necessary  on  death  of  vendor  before  completion, 

23. 
liability  of,  for  covenants,  etc.,  of  ancestor,  146. 
limitation  of  estates  in  fee  and  in  tail  without  use  of  word,  137. 

HEIRS  AND  ASSIGNS, 

covenants  deemed  to  be  made  with,  of  covenantee,  144. 
personal  representatives  of  sole  trustee  or  mortgagee  are  deemed  to 
bo,  104. 

HEREDITAMENTS, 

cur|K)real  and  incorporeal,  are  land  within  C.  A.,  10. 

S  L.  A.,  206. 
Trustee  Act,  1893...401. 
incorporeal,  are  not  land  within  V.  and  P.  Act,  10. 

include  baronetcy,  206,  277. 
meaning  of,  10. 
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HUSBAND.    And  see  Husband  and  "Wife  ;  Married  Woman. 
action  by  or  against  wife,  is  not  necessary  party  to,  419. 
concurrence  of,  in  wife's  conveyance^  44. 
conveyance  to  wife  by,  and  by  wife  to,  185. 
criminal  proceedings  may  be  taken  by,  against  wife,  439. 

wife  against,  435. 
curtesy  of,  414,  418. 

tenant  by,   has  power  of  tenant  for  life  under  S.  L.  A.,  304, 
323. 
equitable  estates  of  wife,  rights  of,  as  to,  418. 
evidence  by,  against  wife,  436,  440,  448. 
wife  against,  436,  440,  448. 
executor  of  wife  is  trustee  for,  as  to  property  which  she  cannot 

dispose  of,  418. 
lease  by,  to  wife  under  S.  L.  A.,  137. 

legal  personal  representative  of  wife,  without  taking  out  adminis- 
tration, 446. 
liability  of,  for  debts  of  wife  contracted  before  marriage,  488. 
wife's  devaslavU  or  breach  of  trust,  446. 
wife's  torts,  422. 
libel,  communication  by,  to  wife  does  not  amount  to   publioatioD 
of,  436. 
whether  wife  can  sue,  for,  420,  436. 
loans  by  wife  to,  427. 

to  firm  of  which  husband  is  member,  427. 
lunatic,  having  together  with  wife  powers  of  tenant  for  life,  809. 
marital  right  of,  generally,  412. 

unaffected  unless  wife  exercises  statutory  powers  of 
alienation,  418. 
policy  on  life  or  for  benefit  of,  433. 

protection  of,  against  fraudulent  investment  by  wife,  433. 
real  estate  of  wife,  rights  of,  as  to,  413,  418. 
remedy  of,  against  wife's  separate  estate,  422. 
right  of,  as  to  personal  property  of  wife  which  she  has  not  alienated 

under  powers  of  M.  W.  P.  A.,  418. 
right  of,  as  to  undisposed  of  realty  of  wife,  418. 
tenant  for  life,  seised  in  fee  in  wife's  right,  has  not  powers  of, 
299. 
together  with  wife,  has  powers  of,  307. 
title  deeds  of  wife,  when  entitled  to  custody  of,  52. 
trespass  in  entering  wife's  house,  cannot  commit,  420. 
vesting  of  chattels  in  wife  by,  by  bargain  and  sale,  137. 

HUSBAND  AND  WIFE.    And  see  Husband  ;  Married  Woman. 

action  and  judgment  against,  jointly,  for  her  ante-nuptial  liabilities, 

487,  439. 
common  law  doctrine  of  identity  of,  how  far  affected  by  M.  W.  P.  A., 

1882...186. 
conveyances  between,  135. 
covenants  for  title  in  conveyances  by,  48,  44. 
criminal  proceedings  between,  485,  489. 
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HUSBAND  AND  WIFE— contimied. 
evidence  between,  436,  440,  448. 
gift  to,  by  will,  with  others,  419. 
questions  of  title  between,  decided  in  summary  way,  440. 

IMPLIED  COVENANTS.     And  see  Covbnants. 
in  conveyances  generally,  34 — 46. 
to  extend  to  heirs,  etc.,  146, 
in  statutory  mortgage,  96,  101,  103. 

transfer  of  mortgage,  102,  103. 

IMPROVEMENT  OF  LAND  ACT,  1864, 

its  operation  extended  by  S.  L.  A.,  s.  30... 261. 
meaning  of  "improvement  of  land  "  in,  261. 

IMPROVEMENTS, 

authoiized  under  Agricultural  Holdings  Act,  1883... 253,  485. 
Agricultural  Holdings  Act,  1900... 253,  524. 
Housing  of  Working  Classes  Act,  1890. ..252,  487. 
Improvement  of  Laud  Act,  1864. ..232,  261. 
Limited  Owners  Residences  Acts,  242. 
Limited    Owners    Reservoirs    and    Water     Supply 

Further  Facilities  Act,  1877  ..232. 
Public  Money  Drainage  Acts,  232. 
Settled  Estates  Act,  1877. ..232. 
S.  L.  A.,  1882.. .250— 255. 
S.  L.  A.,  1890...255,  335. 
capital   money,    application    of,    in    payment  for,   240,   246,    247,. 

260—257,  276,  325,  335—337. 
certificate  of  execution  of,  256,  257. 
concurrence  of  joint  owners  in,  232,  257. 

tenant  for  life  in,  257. 
duty  of  tenant  for  life  to  maintain,  etc.,  268 — 260. 
entry  by  tenant  for  life  for  execution  and  inspection  of,  260. 
erection  of  estate  agent's  house  is  not,  265. 
leasehold,  paid  out  of  capital  money  arising  from  sale  of  freeholds,. 

261. 
maintenance  of,  tenant  for  life  responsible  for,  258 — 260. 
mode  of  payment  for,  by  trustees,  255,  256. 
money  for,  raised  by  mortgage,  232. 

rent-charge,  232. 
payable  out  of  capital  money  in  spite  of  power  in  settlement  for  trustees- 

to  pay  for  them  out  of  income,  246. 
payment  for,  out  of  capital  money  in  Court,  257. 
payment  for,  where  no  scheme  submitted,  255,  336. 
reimbursement  of  money  spent  on,  to  tenant  for  life,  251,  256,  826,  336. 

trustees,  251,  256. 
rent-charges  for  payment  of,  may  be  discharged  out  of  capital  money, 

326. 
repairs,  distinction  between,  and,  255. 
repairs  to  mansion  house,  how  far  are,  251. 
C.  P  P 
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IMPROVEMENTS— <»n^i»u«rf. 

scheme  for  execution  of,  254 — 257. 
approval  of,  254. 

where  no  moneys  in  hands  of  trustees,  256. 
improvident,  possible  liability  of  trustees  approving,  261, 
256. 
tenant  for  iife  executing  and  paying  for,  cannot  claim  reimbursement 
against  remainderman,  251. 
nor  for  past  payments,  326. 

reimbursement  to,  out  of  capital  moneys,  251,  255,  836. 
unauthorized,  trustee  allowed  costs  of,  251. 

under  Act,  but  authorized  under  clause  in  settlement, 
837. 
waste  in  execution  and  repair  of,  protection  of  tenant  for  life  against, 
260. 

INCOME, 

meaning  of,  in  relation  to  land  in  C.  A.,  1881... 10. 

meaning  of,  in  S.  L.  A.,  1882.. .206. 

person  entitled  to,  of  land,  when  he  has  the  powers  of  tenant  for 

life,  804. 
of  property  of  infant,  applicable  for  maintenance,  118,  120. 

INCORPOREAL  HEREDITAMENT;    See  Hbreditambnts. 

INCUMBENT, 

in  sales  under  Glebe  Land  Acts,  1888,  has  statutory  power  of  sale  of 
tenant  for  life,  211,  299,  486. 

INCUMBRANCER.     And  see  Mobtoaoee. 

notice  to,  or  sale  under  C  A.,  1881,  s.  6. ..26. 

of  tenant  for  life,  not  to  be  prejudiced  by  exercise  of  powers  under 
S.  L.  A.,  1882...291. 

INCUMBRANCES.    And  see  Judgments. 
covenant  against,  43. 

as  to  freedom  from,  86,  40. 
definition  of,  in  C.  A.,  1881.. .12,  26. 

discharge  of,  on  sale,  by  payment  into  Court  under  s.  5  of  C.  A., 
1881... 24— 28. 
under  S.  L.  A.,  out  of  capital  moneys,  238,  325. 

out  of  money  arising  from  sale  of  heir- 
looms, 239,  276. 
out  of  money  raised  by  mortgage,  333. 
when  affecting  part  only  of  settled  land, 
239. 
meaning  of,  in  S.  L.  A.,  1882,  s.  5...214. 

8.  21  (ii.)...239. 
terminable  charges  are  now  within,  325. 
shifting  of,  on  sale,  exchange,  or  partition  under  S.  L.  A.,  213. 

but  only  to  a  part  going  to  same  person  in  remainder, 
214. 
tenant  for  life,  effect  of  exercise  of  statutory  powers  of,  on,  285. 
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INDEMNITY, 

to  trustee  for  breach  of  trust  committed  at  the  instigation  of  a 
beneficiary,  396. 

INFANT.    And  see  Guardian. 

absolutely  entitled,  is  deemed  tenant  for  life  under  S.  L.  A.,  305. 

even  if  entitled  subject  to  executory  limitation, 
805. 
accumulation  of  income  for,  119,  123. 
application  of  income  of,  during  minority,  118. 
consents  to  be  given  on  behalf  of,  203,  306. 

contingently  entitled,  has  not  powers  of  tenant  for  life,  pending  con- 
tingency, 306. 
contract,  power  of  trustees  to  complete,  vary,  or  rescind  on  behalf  of, 

264. 
domiciled  abroad,  trustees  of  share  of,  who  are  resident  abroad,  may 

be  appointed,  306. 
having  vested  equitable  estate  is  deemed  tenant  for  life,  806. 
management  of  property  of,  during  minority,  117 — 120. 
maintenance  of,  out  of  income  of  land,  118. 

of  other  property,  120. 
married  woman,  appointment  of  attorney  by,  115. 

whether  is  tenant  fur  life  under  S.  L.  A.,  308. 
mortgagee,  vesting  order  in  place  of  conveyance  by,  385. 
sales  and  leases  of  property  of,  under  Settled  Estates  Act,  1877...  11 6. 
settlement  by,  of  lands  subject  to  gavelkind,  201. 
shares  of,  under  partnership,  306. 
tenant  for  life,  powers  of,  how  exercised,  306. 

form  of  summons  for  appointment  of  persons 
to  exercise,  513. 
trustee,  Court  may  appoint  new  trustee  in  place  of,  381. 

other  trustees  cannot  make  appointment  in  place  of,  362. 
vesting  order  in  case  of,  883. 

INJUNCTION, 

preventing  sale  at  inadequate  price  by  tenant  for  life,  granted  at 
instance  of  purchaser  from  remainderman,  211. 

INROLMENT  OF  DEEDS, 

executed  by  tenant  for  life,  on  dedication  for  streets,  280. 
regulations  as  to  official  searches  do  not  apply  to  inroUed  deeds,  176. 

INROLMENTS, 

Statute  of,  remarks  upon,  188. 

INSPECTION  OF  DEEDS, 
expenses  of,  20. 
power  of  mortgagor  to  require,  70. 

does  not  apply,  where  mortgage  was  executed  before  C.  A.,  1881, 
to  subsidiary  deed  executed  after,  70. 

4NSTRUMENT, 

deemed  one  of  instruments  forming  settlement,  328. 
meaning  of,  in  C.  A.,  1881. ..14. 

p  p  2 
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IXSURAXCE, 

amouut  of,  effected  by  mortgagee,  91. 

by  mortgagee,  how  far  desirable,  92. 

contract  of  indemnity,  is,  259. 

duty  of  tenant  for  life  as  to,  258. 

moneys  payable  under,  effected  under  M.  W.  P.  A-,  1S82,  not  to- 

form  part  of  estate  of  insured,  433. 
mortgagee  may  effect,  at  any  time  after  date  of  mortgage  deed,  80. 
onus  of  proving  whether  kej»t  up,  thrown  on  mortgagor,  92. 
policy  moneys  under,  application  of,  92,  93. 

mortgagee  cannot  claim  where  mortgage  not  to 
be  called  in  for  a  term  certain,  93, 
power  of,  conferred  on  mortgagee  under  C.  A.,  1881,  s.  19... 80,  32. 
premiums  paid  on,  are  charge  on  the  propert}',  under  C.  A.,  1881,  but 

not  recoverable  from  the  mortgagor  as  a  debt,  82. 
receiver  may  effect,  96. 
trustees  may  effect,  out  of  income,  374. 
vendor  and  purchaser,  rights  of,  as  to  money  received  under,  93. 

INTENTION, 

contrary,  within  S.  L.  A.,  1882,  ss.  39,  45,  what  is,  281,  285. 

Trustee  Act,  1893,  s.  10,  what  is,  366. 
to  exercise  powers,  not  necessarily  requisite  to  exercise  of  power» 
under  S.  L.  Acts,  214. 

INTERPRETATION  OF  WORDS, 
by  Lord  Brougham's  Act,  10. 
by  Interpretation  Act,  1889.. .10. 
in  C.  A.,  1881...9— 14. 
in  C.  A.,  1882...171. 

in  Land  Charges  Registration  and  Searches  Act,  18S0...453. 
inM.  W.  P.  A.,  1882...446. 
in  S.  L.  A.,  1882...198— 208. 
in  Trustee  Act,  1893.. .400. 

INVESTMENTS.    And  see  Capital  Money. 

authorized  securities  for,  what  are,  under  Trustee  Act,  1893... 350 — 354. 

certificates  to  bearer  not  lawful,  for  trustee,  356. 

company  incoi-porated  by  Act  of  Parliament,  on,  352. 

discretion  of  trustees,  as  to,  354. 

distinction    between    unauthorized    investment  and    an    authorized 

investment  improvidently  made,  as  regards  trustees'  liability,  360. 
duties  of  trustees  in  making,  358. 
enlargement  of  express  powers  of,  355. 
leaseholds  on,  whether  authorized,  under  power  to  invest  on  real 

security,  351. 
mortgage  of  property  held  for  long  terms,  on,  355. 
protection  of  trustee  making,  where  security  insufficient,  357. 

where  title  defective,  358. 
purchase  of  redeemable  stocks  at  premium,  on,  354. 
retainer  of,  ceasing  to  be  authorized,  352,  406. 
under  S.  L.  A.,  237—247. 
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INVESTMENTS— con^tnt^. 
under  S.  L.  A.^continxud, 
conversion  of,  243,  247. 
devolution  of,  247. 
income  of,  247. 

of  money  in  hands  of  trustees  liable  to  be  laid  out  in  purchase  of 
land,  267. 
paid  for  sale  of  lease  or  reversion,  268 — 271. 
paid  into  Court  under  statutes,  266. 
tenant  for  life,  powers  of,  as  to,  247,  256, 
variation  of,  247. 

IRELAND, 

application  to  Court  of  Chancery  in,  under  V.  and  P.  Act,  5. 
custom  in,  on  open  contract,  for  vendor  to  supply  copies  of  documents 

with  abstract,  21. 
modifications  respecting,  in  S.  L.  A.,  1882... 315. 
sects.  25  and  45  of  C.  A.,  1881,  do  not  extend  to,  100,  130. 
Voluntary  Conveyances  Act,  1893,  extends  to,  467. 

JOINT  ACCOUNT, 

effect  of  advance  on,  149. 

JOINT  AND  SEVERAL  COVENANTS.     And  see  Covenants. 
implied  in  statutory  mortgage,  103. 

JOINT  TENANCY, 

conveyances  by  way  of,  to  husband  and  wife  with  another,  135. 
to  self  with  another,  135. 

JOINT  TENANTS.     Sec  Concurrent  Interests. 

JUDGMENTS.     And  see  Seabches. 

Acts  relating  to  the  registration  of,  173. 

meaning  of,  in  Land  Charges,  etc..  Act,  1888... 455. 

JUDICIAL  TRUSTEE. 

accounts  of,  auditing  of,  408. 

passing  of,  does  not  exonerate  from  liability  for  improper 
investment,  409. 
applications  for  appointment  of,  to  be  made  by  summons,  408. 

who  may  make,  407. 
appointment  of,  by  Court,  407. 
beneficiary  may  be  appointed,  408. 
discretion  of  Court  as  to  appointing,  40H,  409. 
executor,  may  be  appointed  in  place  of,  408,  409. 
officer  of  Court,  is  an,  407. 
official  of  Court  may  be  appointed,  407,  409. 
remuneration  of,  408. 
resignation  of,  408. 

JUDICIAL  TRUSTEES  ACT,  1896. 

power  of  Court  on  application  to  appoint  judicial  trustee,  407. 
by  what  Court  jurisdiction  is  exercisable,  409. 
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JUDICIAL  TRUSTEES  ACT,  lS96—€(mtinu€d, 

jarisdiction  of  Court  in  cases  of  breach  or  trust,  409. 

rules,  410. 

definitions,  411. 

short  title,  extent  and  commencement  of  Act,  411. 

LANCASTER,  COUNTY  PALATINE  OF, 
powers  of  Court,  as  regards  land  in  : — 

under  C.  A.,  1881. ..161. 

under  Judicial  Trustees  Act,  1896... 409. 

under  S.  L.  A.,  1882...287. 

under  Trustee  Act,  1898. ..898. 
rules  of  the  Court  of  Chancery  of : — 

under  C.  A.,  1881...161. 

under  S.L.  A.,  1882...287. 

LAND.     And  see  Settled  TjAND. 
administration  of,  on  death,  469. 
annuities  on,  how  recovered,  124 — 128. 
conveyance  of,  includes  assignment  of  term  of  years,  80. 
covenants  relating  to,  burden  and  benefit  of,  144,  146. 
definition  of  in  C.  A.,  1881. ..9. 

in  Land  Charges,  etc..  Act,  1888... 458. 
in  S.  L.  A.,  1882.. .206. 
in  Trustee  Act,  1898.. .401. 
devolution  of  legal  estate  in,  on  death,  469. 
freehold,  what  is,  248. 
general  words  implied  in  conveyance  of,  28. 
infant's,  management  of,  117 — 120. 

sales  and  leases  of,  116. 
meaning  of,  in  C.  A.,  1881,  s.  5... 26. 

in  Interpretation  Act,  1889...  10. 

in  Lord  Brougham's  Act  (13  &  14  Vict,  c.  21),  s.  4... 10. 
in  V.  and  P.  Act,  1874...1,  10. 
money  to  be  laid  out  in  purchase  of,  whether  applicable  for  erection 

of  new  buildings,  241. 
**  of  any  tenure,"  meaning  of,  9. 

out    of   England,  not  to  be  accepted  in  exchange   for    land    in. 
England,  218. 
not  to  be  purchased  with  money  arising  from 
sale  of  land  in  England,  247. 
purchased  or  taken  in  exchange  under  S.  L.  A.  may  be  substituted  as 
security,  249. 
but  not  where  charges  affect  part  only  of  settled  land,  250. 
purchased  with  proceeds  of  sale  of  heirlooms  not  subject  to  charges, 

278. 
sale  of,  statutory  conditions  as  to,  under  C.  A.,  1881...  14 — 24,  59. 
settled,  definition  of,  201. 
settled  by  way  of  trust  for  sale,  310—314. 
settlement  of,  purchased  or  taken  in  exchange,  etc.,  imder  S.  L.  A., 

248,  314. 
transfer  of,  by  personal  representatives  to  persons  entitled,  470. 
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LAND  CHARGES, 
definition  of,  454. 
include  only  chai*ge8  which  are  the  result  of  a  Yoluntary  proceeding 

on  the  part  of  an  owner,  454,  459. 
registration  of,  Tacation  of,  461. 
registry  of,  459. 

suppression  of  existence  of,  a  misdemeanour,  460. 
unregistered,  protection  of  purchasers  against,  460. 

LAND  CHARGES  REGISTRATION  AND  SEARCHES  ACT,  1888, 
short  title,  commencement,  extent,  453. 
interpretation,  453 — 455. 

register  of  writs  and  orders  affecting  land,  455 — 457. 
protection  of  purchasers  against  non-registration,  457. 
register  of  deeds  of  arrangement  affecting  laud,  458. 
registration  of  such  deeds,  459. 
expenses,  460. 

protection  of  purchasers  against  unregistered  charges,  460. 
non -registered  land  charge  existing  at  commencement  of  Act,  461. 
vacation  of  entr}',  461. 
index  to  registers,  searches,  official  searches,  general  rules,  461,  462. 

LAND  CHARGES  ACT,  1900, 

transfer  to  Land  Registry  Office  of  business  relating  to  the  registry'  of 

judgments,  463. 
closing  of  register  of  judgments,  463. 
amendments  of  51  k  52  Vict.  c.  51..  464. 
7  Anne,  c.  20,  not  to  apply  to  certain  charges,  464. 
repeal,  464. 
exteut,  commencement,  short  title,  and  construction,  465. 

LAND  COMMISSIONERS.    Sec  Boabd  of  Agriculture. 

LAND  DRAINAGE  ACT, 

deposit  of  record  of  commutation,  521. 

nature  of  commutation,  521. 

power  to  Commissioners  to  commute  liability  to  repair,  521. 

LAND  OF  ANY  TENURE, 
meaning  of,  9. 

LAND  TAX, 

may  be  redeemed  with  ca])ital  money,  238. 

LAND  TRANSFER  ACT,  1897, 

devolution  of  legal  interest  in  real  estate  on  death.  468. 
provisions  as  to  administration.  469. 
provision  for  transfer  to  heir  or  devisee,  470. 

appropriation  of  land  in  satisfaction  of  legacy  or  share  in  estate,  47 i. 
liability  for  duty,  472. 
settled  land,  472. 

right  to  indemnity  in  certain  cases,  473. 

land  certificates,  office  copies  of  registered  leases,  and  certificates  of 
charge,  474. 
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LAND  TRANSFER  ACT,  lS97—€OJUmu^. 
transfers  and  charges,  475. 

penalty  for  unqualified  persons  drawing  instruments,  476. 
as  to  statute  of  32  Hen.  8,  c.  9... 476. 
as  to  title  by  possession,  476. 
as  to  succession  and  estate  duty,  477. 
repeal  in  part  of  88  A:  39  Vict.  c.  87,  s.  83... 477. 
provisions  as  to  land  held  by  incumbents  of  benefices,  477. 
provisions  as  to  vendor  and  purchaser  on  sales,  478. 
power  to  remove  land  from  the  register,  479. 
minor  amendments  in  Schedule  (1.),  479. 
registration  of  small  holdings,  479. 
power  to  require  registration  of  title  on  sale,  480. 
insurance  fund  for  providing  inde.mnity,  481. 
rules  and  fee  orders,  481. 

provision  for  the  Yorkshire  registries  of  deeds,  483. 
interpretation,  483. 
commencement  of  Act,  484. 
short  title  and  construction,  484. 
schedules,  485—488. 

LEASE.     And  see  Apportionment  ;   Building  Lease  ;    Covenants  ; 
Conditions  of  Sale  ;  Forfeitube  of  Lease  ;  Mining  Lease  ; 
Surrender. 
agreement  to  grant,  mortgagor  cannot  enter  into,  78. 
provisions  of  s.  18  of  C.  A.,  1881,  apply  to,  80. 
apportionment  of  conditions  on  severance  of  reversion,  66,  58. 
of  covenants  on  severance,  63,  65. 
of  rent  on  severance,  53,  64. 
assignee  of,  cannot  take  advantage  of  right  of  entry  for  condition 

broken  previously  to  assignment,  64. 
assignment  of  existing,  is  a  conveyance  within  C.  A.,  1881,  s.  7. ..38. 

what  is  an,  within  C.  A.,  1881,  s.  14.. .64. 
Assumed  to  be  duly  granted  on  sale,  19. 
bankruptcy,  what  is  within  condition  of  forfeiture  of,  65,  66, 
breach  of  covenant  in,  by  vendor  after  execution  of  contract,  20. 
conditions  in,  against  assigning  or  for  forfeiture  on  bankruptcy,  etc — 
64,  65. 
apportionment  of,  on  severance,  66,  68. 
•contract  for,  is  not  part  of  title,  180. 

questions  arising  out  of,  may  be  determined  on  V.  and 

P.  summons,  6. 
surrender  of,  under  S.  L.  A.,  263. 
under  C.  A.,  1881,  s.  18,  enforceable,  in  what  cases,  77. 
copyholds,  of,  niust  conform  to  the  custom,  215. 

unauthorized  by  C.  A.,  1881,  s.  18... 76. 
counterpart,  delivery  of,  is  not  acknowledgment  of  mortgagee's  right 
within  Real  Property  Limitation  Act,  1874... 77. 
duplicate,    mortgagor     should     stipulate     for,    where 

mortgage  comprises  an  undivided  share  of  land,  76. 
execution  of,  by  lessee  of  mortgagor  or  mortgagee,  76,  77. 
of  tenant  for  life,  218. 
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LEASE— cOTi/inu^. 

counterpart,  delivery  of,  etc. — contimicd, 

execution  of  lease  by  lessor,  evidence  of  execution  and 

delivery  of,  76,  218. 
failure  to  deliver,  does  not  invalidate  lease,  77. 
covenants  in,  against  assigning  or  underletting  without  consent,  64,  65. 

proviso  as  to,  in  C.  A.,  1892,  s.  3... 
194. 
breach  of,  right  of  re-entry  for,  cannot  be  enforced  till 

I)roper  notice  given  under  C.  A.,  1881,  s.  14. ..61. 
lessee's  and  lessor's,  benefit  and  burden  of,  53 — 68. 
definition  of,  in  C.  A.,  1881,  s.  14. ..63. 
in  C.  A.,  1892,  s.  5.. .196. 
evidence,  statements  in  or  indorsements  on,  are,  218. 
excluded  from  operation  of  C.  A.,  1881,  s.  3. ..22. 
execution  of,  by  agent  of  lessor,  130, 131,  132. 
committee  of  lunatic,  132. 

lessor,  evidence  of  execution  of  counterpart,  76,  218. 
fine,  for,  lessors  title  should  be  investigated  on  grant  of,  15. 
forfeiture  of,  relief  against  and  restrictions  on,  60 — 68. 
grant  of,  de  novo,  at  rent  is  not  a  conveyance  within  C.  A.,  1881, 

s.  7. ..38. 
husband,  by,  to  wife  under  statutory  power,  137,  216. 
meaning  of,  in  C.  A.,  1881,  s.  10. ,.53. 
merger  of,  to  tenant  for  life  in  remainder,  on  his  coming  into  possession, 

216. 
mining,  definition  of,  in  C.  A.,  1881. ..13. 
mortgagee  in  possession,  by,  73. 

disadvantage  to  first  mortgaf^ee,  74. 

effect  of  Bills  of  Sale  Act,  1878. ..74. 

exclusion  of  subsequent  mortgagees  from  power  of  granting, 

74. 
of  life  interest  of  tenant  for  life,  75. 
provisions  as  to,  under  C.  A.,  1881,  s.  18... 73 — 80. 
mortgagor  in  possession,  by,  72. 

contract  for,  against  whom  may  be  enforced,  77. 

delivery  of  counterpart  to  mortgagee,  77. 

lessee  under,  can  restrain  mortgagee  from  obstructing  easements, 

73. 
parol,  may  be  made  for  three  years,  80. 
provisions  as  to,  under  C.  A.,  1881,  s.  18... 72,  75 — 80. 
relation  between  mortgagee  and  lessee  on,  73. 
statutory  powers  to  grant,  under  C.  A.,  1881,  s.  18,  may  be 
extended,  78. 
parol,  for  three  years  by  mortgagor  in  possession,  80. 
privilege  annexed  to,  forfeiture  of,  67. 
provisions  as  to,  under  C.  A.,  1881,  s.  18.. .72 — 80. 
proviso  for  ro-entrj'  in,  should  not  extend  to  breach  of  covenant 

generally,  67,  68. 
receipt  for  payment  of  rent,  evidence  of  performance  of  covenants  and 
conditions  in,  19. 
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LEASE— continued, 

reversion  on,  apportionment  of  rent  reserved  on  severance  of,  54. 
bound  by  lessor's  covenants,  67. 
severance  of,  what  is,  67. 

whether  benefit  of  lessee's  covenants  will  pass  to  assignee 
of,  66. 
sale  of,  what  to  be  assumed  by  purchaser  on,  19. 
surrender  of,  under  S.  L.  A.,  226—228. 

apportionment  of  rent  on,  226. 
tenant  for  life,  by,  214—226. 
building,  216,  218—220. 
contract  for,  268. 

surrender  of,  to,  263. 
cx)utracts,  to  give  effect  to,  225. 
covenant  for  renewal,  to  give  effect  to,  225. 
covenants  in,  discretion  of  tenant  for  life  as  to  insertion  of,  215. 

for  renewal,  216. 
of  unusual  kind,  216. 
remainderman  will  be  bound  by,  if  validly  granted, 
58. 
effect  of,  where  tenant  for  life  believes  himself  absolute  owner, 

214. 
fines,  when  may  be  taken  on,  217. 

land  for  the  erection  of  dwellings  for  the  working  classes,  of, 
211. 
for  the  purposes  of  the  Small  Holdings  Act,  1892.. .212. 
mining,  215,  220—225. 
notice  to  be  given  before  grant  of,  284,  317. 

except  iu  case  of  lease  not  exceeding  21  years, 
330. 
option  of  purchase  in,  262,  327. 

preliminary  contract  relating  to,  not  to  form  part  of  title,  264. 
protection  of  lessee  on,  296. 
regulations  respecting,  216 — 218. 
restriction  on,  as  to  principal  mansion  house,  831. 

as  to  time  iu  which  to  take  effect,  216,  263. 
subsequent  statutory,  whether  overrides  previous  common  law- 
lease,  292. 
surrender  of  existing  lease,  on,  226. 
time  within  which,  must  take  effect,  216,  268. 
to  trustee  for  himself,  215. 

wife,  137,  216. 
under  hand,  may  be,  if  not  exceeding  3  years,  380. 
void,  as  an  exercise  of  a  power,  will  not  take  effect  out  of  the 

estate  of  the  donee,  224. 
whether  may  comprise  properties  having  different  remainders,. 
216. 
tenant  for  life  in  remainder,  to,  does  not  merge  on  his  becoming 

tenant  for  life  in  possession,  216. 
void,  power  of  tenant  for  life  to  confirm,  226. 
voluntary  surrender  of,  incapable  of  containing  implied  covenants,  35. 
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LEASEHOLD  EEVERSION, 

meaning  of,  in  C.  A.,  1881,  s.  3.. .14,  15. 

8.  13.. .59. 
title  to,  cannot  be  callod  for  on  contract  to  sell  or  assign  term  of 
years,  14. 
nor  on  contract  to  grant  lease  derived  ont  of  under  lease,  59. 

LEASEHOLDS.     And  see  Leasehold  Beversiox  ;  Renewable  Lease. 
application  of  proceeds  of  sale  of,  or  of  reversion  on,  under  S.  L.  A., 

268—271. 
assignment  of,  by  husband  to  wife,  or  wife  to  husband,  185,  136. 

to  self  jointly  with  others,  185. 
bought  with  capital  money,  241. 

whether  tenant  for  life  takes  whole  income  of,  241. 
discharge  of  incumbrances  on,  on  sale  under  C.  A.,  1881,  s.  5. ..27. 
expenses  of  renewal  of,  374. 
implied  covenants,  in  conveyance  of,  88 — 40. 

in  mortgage  of,  41. 
meaning  of,  in  S.  L.  A.,  1882,  s.  24. ..249. 
mortgaged  by  demise,  conditions  of  sale  as  to,  20. 
purchase  and  settlement  of,  under  S.  L.  A.,  248. 
repairs  of,  how  far  tenant  for  life  liable  for,  258. 
reversion  on,  purchase  of,  under  S.  L.  A.,  240. 

sale  of,  application  of  purchase  money  on,  268,  270. 
surrender  of,  by  deed,  is  conveyance  within  C.  A.,  1881... 12. 
under  S.  L.  A.,  226—228,  268. 

LEGAL  ESTATE, 

conveyance  of,  by  mortgagee,  86. 

equitable,  86. 
protection  and  prioiity  by,  repeal  of  section  of  V.  and  P.  Act,  1874,. 
as  to,  4. 

LEGAL  ESTATE  FOR  LIFE, 

may  be  created  by  will,  but  not  by  deed,  out  of  a  term  of  years, 

155.  271. 
such  bequest  would  be  specific,  271. 

LEGAL  PERSONAL  REPRESENTATIVE.     AtuI  see  Administrator  ; 
Executor  ;  Personal  Representative. 
conveyance  by,  under  C.  A.,  1881,  s.  4,  to  complete  contract  after 

death,  23. 
implied  covenants  for  title  by,  43. 
long  term,  enlargement  of,  by,  154. 
married  woman,  of,  446. 

whether  husband  is,  without  administration,  446. 
mortgagee  of,  conveyance  by,  under  V.  and  P.  Act,  4,  105. 
power  of  sale  when  exercisable  by,  105. 
vesting  in,  of  mortgage  estates,  and  powers,  104 — 107* 
of  trustee  is  tnistee  for  purposes  of  S.  L.  A.,  280. 
transferee  of  mortgage,  of,  could  not  convey  legal  estate  to,  4. 
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LEdAL  PERSONAL  REPRESENTATIVE— «m<i»M«rf. 
trustee  of,  power  of,  to  appoint  new  trustees,  361,  366. 

vesting  in,  of  trust  estates,  and  powers  of,  104 — 107 
vendor,  of,  completion  of  contract  by,  23. 

LESSEE, 

apportionment  of  rent,  how  far  bound  by,  65. 

covenants  by,  benefit  of,  runs  with  reversion,  53 — 57. 

definition  of,  in  C.  A.,  1881,  s.  14. ..63. 

interest  of,  compensation  for,  cannot  be  paid  out  of  capital  money  on 

surrender,  227. 
when  new  leases  granted  in  consideration  of  surrender,  227. 
lessor's  title,  cannot  be  called  for  by,  2. 
meaning  of,  in  C.  A.,  1881,  s.  10.. .53. 
notice  to,  of  lessor's  title,  2. 
protection  of,  dealing  with  tenant  for  life,  296. 
relief  to,  against  forfeiture,  60 — 68. 

LESSOR, 

covenants  by,  obligation  of,  runs  with  reversion,  67,  68. 

whht,  are  implied,  for  title,  38,  39. 
definition  of,  in  C.  A.,  1881,  s.  14. ..63. 
entitled  to  recover  costs,  where  waiver  of  breach  of  covenant,  193. 

but  not  from  underlessees,  194. 
notice  to  be  given  by,  before  re-entry,  60,  61,  62,  63,  65. 

costs  of,  61,  63. 
title  of,  cannot  be  called  for  by  lessee,  2. 
when  should  be  investigated,  15. 

LIBERTIES.    See  Easements. 

LICENSE, 

easements  distinguished  from,  1 50. 
mere,  is  incapable  of  assignment,  150. 

is  not  revoked  by  death  of  licensor,  131. 
not  coupled  with  an  interest,  cases  relating  to  revocation  of,  150. 
parol,  payments  under,  are  in  the  nature  of  rent,  215. 
to  assign,  no  fine  to  be  exacted  for,  194. 

LICENSE  TO  LEASE.     Sec  Copyholds. 

LIFE  ESTATE, 

assignee  of,  of  tenant  for  life,  not  to  be  prejudiced  by  exercise  of 

statutory  powei-s,  291. 
whether  has  powei-s  of  a  tenant  for 
Ufc,  302. 

LIGHTS, 

grant  of,  how  far  implied  in  conveyance,  30. 

LIMITATION.    Arid  see  Executory  Limitations. 
words  of,  efiect  of  complete  omission  of,  137. 

in  fee  simple  or  in  tail  under  C.  A.,  1881.. .138. 
whether  applicable  to  corporations,  137. 
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LIMITATIONS,  STATUTES  OF, 

fraud  prevents  running  of,  344,  345. 

married  woman,  when  begin  to  run  against,  422. 

may  now  be  pleaded  by  trustees,  344—348. 

running  of,  as  between  trustees,  in  respect  of  claims  for  contribution, 

397. 
time  from  which  running  of,  begins,  346. 

LIS  PENDENS, 

doctrine  of,  applies  to  actions  only  relating  to  land,  322. 
excepted  from  operation  of  Land  Charges  Act,  1888,  s.  6... 458. 
order  under  S.  L.  A.,  1884,  s.  7,  registered  as,  against  trustees  of 

settlement,  322. 
registration  of,  458. 
searches  for,  173. 

LONG  TERMS, 

conveyance  and  enlargement  of,  whether  can  be  by  one  deed,  153. 
enlargement  of,  152,  189. 

covenants,  burden  of,  on,  156. 

effect  of,  on  estate  of  reversioner,  156. 

fee  simple  acquired  by,  when  includes  uusevered    mines    and 

minerals,  157. 
settled  in  trust  by  reference  to  other  land,  156. 
stamp  on,  153. 
who  may  effect,  153. 
equitable  owner  cannot  enlarge,  154. 
investment,  by  trustees,  on  mortgage  of,  355. 
mortgagor  of,  by  assignment,  can  enlarge,  when  in  possession,  155. 

by  demise,  can  enlarge,  155. 
mortgagee  of,  by  assignment  in  possession,  whether  can  enlarge,  155» 

not  in  possession,  cannot  enlarge,  155. 
trusts,  remain  subject  to,  on  enlargement,  156. 

LUNATIC, 

committee  of,  covenants  for  title  may  be  given  by,  234,  809. 
execution  of  lease  by,  132. 
exercise  of  statutory  powers  by,  309. 
implied  covenants  for  title  by,  43. 
notices  to  be  given  by,  285,  309. 
power  of  appointing  new  trustees,  jurisdiction  of  Court 
to  authorize  exercise  of  by,  362. 
payment  into  Court,  to  the  credit  of,  absolutely  entitled,  does  not 

effect  a  conversion,  244. 
power  of  attorney,  donor  of,  132,  186—188. 
tenant  for  life,  consent  on  behalf  of,  203. 

co-owner,  order  may  be  made  for  sale  of  undivided 

share  of  land  to  co-owners,  309. 
married  woman,  309. 

notice  by  committee  of,  of  intention  to  sell,  etc.^ 
under  S.  L.  A.,  1882,  s.  45. ..285,  295. 
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LVHJATlC—contimud. 

tenant  for  life — contimied. 

not  80  found,  statutory  powers  of,  cannot  be  exercised, 

809. 
powers  of,  how  exercised,  309. 
trustee,  appointment  of  new  tnistee  in  place  of,  362. 
by  Court,  381,  382. 
vesting  order  on,  381. 

MAINTENANCE  OF  IMPROVEMENTS, 

tenant  for  life  may  enter  for,  without  impeachment  of  waste,  260. 
responsible  for,  258—260. 

MAINTENANCE  OF  INFANT, 
out  of  income  of  land,  118. 

of  other  property,  120—128. 

evidence  as  to,  123. 

where  gift  deferred,  121. 

where  infant  contingently  entitled,  120—122. 
trustee  must  exercise  discretion  in  granting,  123. 

MANAGEMENT, 

of  infant*s  property  during  minority,  117 — 120. 

expenses  of,  whether  payable  out  of  corpus,  118. 

where  trust  for  sale,  117. 
trust  for,  effect  of,  on  S.  L.  A.  powers,  304. 

MANOR.    Aiid  see  Copyholds. 

advowson  appurtenant  to,  does  not  pass  by  a  demise  of,  unless  the 

demise  be  cum  pertincniiiSy  34. 
creation  of,  de  novOj  can  now  only  be  effected  by  the  Crown,  11. 
definition  of,  in  C.  A.,  1881. ..11. 

in  S.  L.  A.,  208. 
franchises  and  appurtenants  to,   not    destroyed    by   extinction    of 

services,  11. 
general  words  in  conveyances  of,  29. 
loss  of,  by  extinction  of  freehold  tenants,  11. 
powers  of  tenant  for  life  as  to,  210,  213,  228. 
reputed,  origin  of,  11. 

severance,  what  things  admit  of,  on  grant  of,  38. 
whether  a  mere  freehold  qualifies  a  suitor  to  the  Court  Baron  of,  11. 

MANSION  HOUSE.    And  see  Rebuilding  of  Mansion  House. 
principal,  building  of,  under  Limited  Owners  Residences  Act,  242. 
capital  money,  not  exceeding  one  half  of  annual  rental  may  be 

expended  in  rebuilding,  835. 
condition  as  to  residence  in,  does  not  prevent  sale,  etc,  294,  333. 
Court  may  consent  to  sale  of,  though  settlement  forbids,  333. 
easement  over  park  in  connection  with,  lease  of,  void,  332. 
fixtures  in,  what  are,  333. 
exchange  of,  restrictions  on,  331. 

may  be  on  each  separate  property  comprised  in  settlement,  882. 
meaning  of,  332. 
rebuilding  of,  242,  335. 
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MANSION  ROVSE—corUinued, 
principal,  etc. — continued, 

sale  or  lease  of,  principles  by  which  Court  is  guided  as  to,  332. 
restrictions  on,  831. 

service  of  notices  on  applications  for,  833,  503. 
where  life  interest  is  mortgaged  to  full  value,  338. 
what  is,  in  law,  332. 

MARGINAL  NOTES, 

of  statutes,  have  no  authority,  188. 

MARRIAGE, 

irrevocable  power  of  attorney  not  revoked  by,  186 — 188. 

MARRIAGE   SETTLEMENTS, 

how  far  and  what  covenants  for  title  ore  implied  in,  85,  42. 
statutory  form  of,  170. 

MARRIED  WOMAN.    And  see  Acknowledgment  ;  Costs  ;  Husband  ; 
Husband  and  Wife  ;  Procedure  ;  Restraint  on  Anticipation. 
acknowledgment  of  deeds  by,  183 — 186. 

of  deeds  executed  by  attorney,  by,  115. 
actions  by  and  against,  419 — 423. 

interlocutory  injunction  in,  undertaking  of,  in  damages  must  be 

accepted  on  granting,  420. 
joinder  of  husband  in,  420. 
administratrix,  425,  441,  446. 

may  sae  or  be  sued  as  such  as  it  feme  sole,  441. 
right  of  retainer  of,  428. 
ante* nuptial  debts,  liability  of,  for,  437. 
assignment  of  choses  in  action  by,  to  husband,  135. 
to,  by  husband,  135. 
assignment  of  leaseholds  by,  to  husband,  136. 
to,  by  husband,  136. 
attorney  of,  appointment  of,  115. 

receipt  of  income  by,  where  restraint  on  anticipation,  115. 
bankrupt,  may  be  made,  under  what  circumstances,  425. 
bankruptcy  of,  trading  apart  from  husband,  425. 
notice  against,  form  of,  425. 

service  of,  on,  425. 
chattels  belonging  to  husband  may  be  acquired  by,  419. 
•concurrence  of  husband  in  conveyances  by,  not  required,in  what  cases,  44. 
contract  by,  419. 

definition  of,  446. 
property  bound  by,  423 — 425,  450. 

whether  notice  of  election  as  to  rating  under  the  Poor  Rate,  etc.. 
Act,  1869,  is,  423. 
conveyance  between,  and  husband,  135. 

costs  recovered  against,  Court  may  order  to  be  paid  out  of  property 
subject  to  restraint,  451. 
payable  out  of  separate  estate,  421,  451. 

though  separate  estate  acquired  since  cause  of  action  arose,  422. 
set-off  as  to,  421. 
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MARRIED  WOMAN— con/mw«f. 

costs  recovered  against,  etc. — c&ntinucd. 

trustees  entitled  to,  when  may  retain  out  of  income  subject  to- 
restraint,  422. 
costs  recovered  by,  are  separate  estate,  420. 

may  be  set  oif  against  costs  recovered  against,  421. 
costs,  security  for,  by,  420. 

covenant  by,  to  be  performed  after  husband's  death,  423. 
covenants  implied  by,  conveying  as  beneficial  owner  where  husband 

also  conveys,  43. 
damages,  recovered  by,  and  against,  420,  424,  430. 
debts  of,  428,  437. 
disclaimer  of  powers  by,  182. 
discoverture,  eflfect  of,  on  contracts  by,  425. 

on  judgments  against,  424. 
disputes  as  to  property  between,  and  husband,  summary  decision  of,  440. 
election  could  not  be  enforced  against,  restrained  from  anticipation,  115. 
equity  to  a  settlement,  414. 

executrix,  may  sue  or  be  sued  as  such  as  i^fcine  sole,  441. 
gift  to,  and  husband  together  with  other  persons,  effect  of,  419. 
guardian  ad  litem,  cannot  act  as,  420. 
infant,  how  far  within  C.  A.,  1881,  s.  42.. .120. 

S.  L.  A.,  powers  of,  308. 
investments  of,    fraudulent,    protection  of   husband   and   creditors 
against,  433. 
in  her  own  name,  to  be  separate  property,  430. 
joint,  not  made  jointly  with  husband,    as    to   her 

interest  to  be  separate  property,  431. 
transler  of,  may  be  effected  or  joined  in   without 
husband,  432. 
judgment  against,  can  be  enforced  against  arrears  of  income  accrued 
due  at  the  date  of  the  judgment,  422,  444. 
cannot  be  enforced  against  arrears  of  income  subject 

to  restraint  due  after  judgment,  421,  444. 
directing  her  to  pay  into  Court  moneys  admittedly 

received,  421. 
effect  of  discoverture  on,  424. 
for  devastavit  or  breach  of  trust,  421. 
form  of,  421,  424. 

restricted  to  separate  property,  421,  443. 
third  party,  423. 
where  no  separate  property,  421. 
legal  person  representative  of,  rights  and  liabilities  of,  446. 
liability  of,  for  ante-nuptial  debts,  437. 

breach  of  trust  instigated  by  her,  397. 
contracts,  419,  423,  450. 
maintenance  of  husband  and  children,  445. 
on  notice  under  the  Poor  Rate,  etc.,  Act,  1869... 423. 
to  order  for  attachment  under  the  Debtors  Act,  421. 
torts,  419. 
libel,  whether,  can  sue  husband  for,  420,  436. 
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MARRIED  VfOUAN— continued. 

Limitation,  Statute  of,  21  Jac.  1,  c  16,  application  of,  422. 

loans  by,  to  husband,  427. 

long  term,  enlargement  of,  by,  153,  154. 

mortgagee,  can  convey  real  estate  without  concurrence  of  husband,  442^ 

next  fiiend,  cannot  act  as,  420. 

suing  by,  or  without,  420. 
policy  of  insurance)  effected  by,  483. 
power,  disclaimer  of,  by.  182« 

release  of,  by,  189. 
power  of  attorney,  appointment  of,  115. 
powers  of,  under  M.  W.  P.  A.,  1882,  summary  of,  416. 

to  accept  trusteeship  or  office  of  executor,  416,  446. 
acquire  and  dispose  of  property  BB/eme  sole,  416,  417^ 
contract,  416,  419,  450. 
insure,  417,  433. 

lend  money  to  husband,  416,  427. 
make  and  transfer  investments,  416,  417,  430,  431,  432. 
make  a  settlement,  417,  442. 
make  a  will,  416,  417,  451. 
sue  without  joinder  of  husband,  416,  419. 
take  civil  and  criminal  proceedings,  417,  435. 
proceedings  against,  by  husband,  417,  439. 
by,  against  husband,  417,  435. 
property  of,  acquired  after  M.  W.  P.  A.,  to  be  held  by  her  as/etne 
sole,  429. 
subjected  to  liabilities  on  execution  of  a  general  power  by  will,  428. 
which  has  accrued  in  title  before  Act,  not  brought  within  Act, 
by  accruing  in  possession  after  Act,  429. 
proprietary  status  of,  before  M.  W.  P.  A.,  412—416. 
curtesy,  414. 
equitable  estates,  413. 
equity  to  settlement,  414. 
marital  right  generally,  412. 
real  estate,  413. 
separate  use,  418. 
testamentary  power,  13,  413. 
under  M.  W.  P.  A.,  1870  and  1874.. .416. 
under  M.  W.  P.  A.,  1882,  if  married  before  the  Act,  416,  429. 
all  property  her  title  to  which  accrues  after  to  be  separate,  416. 
stock,  etc.,  standing  in  her  sole  name  to  be  separate  property, 

416. 
this  rule  extended  to  stock,  etc.,  in  her  name  jointly  with  that 
of  any  other  person  except  her  husband,  as  to  her  interest 
therein,  416. 
if  married  after  the  Act,  416,  426. 

all  property  belonging  to  her  at  marriage  or  after^-ards 
coming  to  her  to  be  held  by  her  em/em^  sohy  416. 
subject  to  the  provisions  of  her  settlement,  416. 
whether  married  before  or  after  Act,  416. 
general  summary,  416. 

C.  Q  Q 
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MARRIED  WO^A^— continued, 

remedies  of,  for  protection  of  separate  property,  435. 
restraint  on  anticipation,  112—115,  808,  897,  442—444. 
separate  examination  of  under  Settled  Estates  Act,  1877...266. 
property  of,  what  is  under  M.  W.  P.  A.,  429. 
trading  by,  425. 
use,  413. 
status  of,  general  summary  of,  412 — 417. 
stocks  belonging  to,  are  deemed  separate  property,  480. 
as  trustee  or  executrix,  481,  441. 
transfer  of,  to,  431. 
tenant  for  life  under  8.  L.  A.,  absolutely  entitled,  subject  to  restraint 

on  anticipation,  is  not  a  808. 
infant,  308. 
lunatic,  309. 
powers  of,  807. 
torts  by,  after  marriage,  419. 

before  marriage,  487. 
trustee,  **  bare,''  can  convey  freeholds  or  copyholds  aa/enu  sole,  372. 
power  of,  to  transfer  stocks,  etc.,  subject  to  trust  without 

husband,  441. 
real  estate,  whether,  can  convey  as  feme  sole,  442. 
will  of,  execution  of  general  power  by,  makes  property  appointed 
liable  for  her  debts,  428. 
general  probate  now  granted  of,  418. 
gift  for  building  a  church  cannot  be  made  by,  419. 
need  not  be  re-executed  after  death  of  husband,  418,  451. 
power  to  make,  13,  416,  417. 
speaks  from  death,  451. 
witness,  in  proceedings  against  husband,  436,  440,  448. 
writ  of  sequestration  against,  restrained  from  anticipation,  421. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882, 
summary  of,  412—417. 

married  woman  capable  of  holding  property  and  contracting,  417. 
property  of  woman  married  after  the  Act,  426. 
loans  by  wife  to  husband,  427. 
execution  of  general  power,  428. 

property  acquired  after  Act  by  woman  married  before  Act,  429. 
stock,  etc.,  to  which  married  woman  is  entitled,  430. 
stock,  etc.,  to  be  transferred,  etc.,  to  married  woman,  481. 
investments  in  joint  names  of  married  woman  and  others,  481. 
stock,  etc.,  in  joint  names  of  married  woman  and  others,  482. 
fraudulent  investments  with  money  of  husband,  433. 
policy  moneys  not  to  form  part  of  estate  of  the  insured,  438. 
remedies  of  married  woman  as  to  separate  propeity,  485,  436. 
wife's  ante-nuptial  debts,  487. 

husband,  how  far  liable  for  wife's  previously-contracted  debts,  488. 
suits  for  ante-nuptial  liabilities,  439. 

wife,  when  liable  to  criminal,  439. 
decision  of  questions  between  husband  and  wife  as  to  property,  440,441. 
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MARRIED  WOMEN'S  PROPERTY  ACT,    1882— con^:ntied 
married  woman  as  executrix  or  trustee,  441. 
saving  of  settlements,  442 — 444. 
married  woman  liable  for  maintenance  of  husband,  445. 

of  children,  445. 
repeal  of  Acts  of  1870and  1874...445. 
legal  representative  of  married  woman,  446. 
interpretation  ;  commencement ;  extent ;  short  title,  446,  447. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1884, 

husband  or  wife  competent  witness  in  criminal  proceedings,  each 

against  other,  448. 
short  title,  449. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1898, 
effect  of  contracts  by  married  women,  450. 

costs  may  be  ordered  to  be  paid  out  of  property  snbject  to  restraint,  451. 
will  of  married  woman,  451,  452. 
repeal ;  short  title  ;  extent,  452. 

MINES  AND  MINERALS, 

compensation  money  paid  by  railway  company  for  not  working,  224. 
dealings  with,  ajmrt  fi-om  surface,  by  tenant  for  life,  281. 

by  tmstees,  231,  396. 
definition  of  in  S.  L.  A.,  1882.. .207. 
dower  due  out  of  opened,  223. 
tines  taken  on  lease  of,  225. 
freeholds  which  ai-e  in  fact  enfranchised  copyholds,  when  taken  to  be 

included  in  sale  of,  16. 
implied  to  pass  in  general  words  in  conveyances,  29. 
opened  and  unopened,  S.  L.  A.  regulations  as  to,  222. 
purchase  of,  with  capital  money,  and  settlement  of,  so  purchased,  243, 

248. 
reservation  of,  on  building  lease  under  S.  L.  A.,  215,  281. 

on  compulsory  enfranchisement  of  copyholds,  16. 
on  sale  of  copyholds,  16. 
under  S.  L.  A.,  210. 
right  to,  I'emains  in  lord  on  compulsory  enfranchisement,  16. 
royalties  on,  224. 

sale  moneys  of,  sold  in  continuance  of  custom  pursued  by  testator,  224. 
severed  from  land,  34. 

manor,  33,  34. 
tenant  for  life,  common  law  right  of  to  work,  228. 
])ower8  of  to  work,  224. 
]nivilege8  of,  with  regard  to,  224. 
working  of,  opened  by,  either  personally  or  under 
lease,  not  granted  under  S.  L.  A.,  224. 
MINING]  LEASE, 

definition  of,  in  C.  A.,  1881. ..13, 

in  S.  L.  A.,  1882...208. 
fines  taken  on,  225,  317. 

forfeiture  of,  limitation  on  relief  against,  64,  194. 
regulations  respecting,  under  S.  L.  A.,  220—225. 

Q  Q  2 
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MINING  LEASE—eontinued, 

rent  reserved  on,  capitalization  of  part  of,  222. 
when  payable  in  kind,  224. 
contracted  to  be   granted    by    testator  who   was 

absolute  owner,  223. 
different  kinds  of,  207. 
method  of  ascertaining,  220. 
yariation  of,   according  to  price  of  minerals,  and 
method  of  ascertaining  such  price,  220,  830. 
surrender  and  new  grant  of,  226. 
tenant  for  life,  power  of,  at  common  law,  to  grant,  223. 

under  S.  L.  A.,  214,  215. 
variations  of,  according  to  local  circumstances,  221. 
variety  of  rents  reserved  by,  207. 

MINING  PURPOSES, 

meaning  of  in  G.  A.,  1881... 13. 
in  8.  L.  A.,  207. 

MINOEITY.    And  see  Guabdian  of  Infant  ;  Infant. 

management  of  land  during,  under  G.  A.,  1881,  s.  42.. .117. 
section  includes  infants  taking  by  descent,  117. 

MISLEADING  CONDITIONS.    See  Conditions  of  Sale. 

MISTAKE, 

in  contract  for  sale,  rectification  of  mutual,  18. 

MONEY.    And  ace  Capital  Money  ;  Mortgage  Money  ;  Rbceift. 

in  Court,  under  I^ands  Clauses  and  other  Acts,  when  may  be  applied 
as  capital  money,  266 — 267. 

in  htinds  of  trustees,  liable  to  be  laid  out  in  purchase  of  land,  appli- 
cation of,  267. 

MORTGAGE.    And  see  Incumbiiances  ;  Mortgage  Debt  ;  Mortgage 
Estates  ;  Mortgage  Monky  ;  Mortgagee  ;  Mortgagor  ;  Power 
OF  Sale  ;  Sale. 
action  respecting,  97 — 100. 

order  for  sale  in,  may  be  made  on  interlocutory  application,  98, 

when  will  be  made  and  to  whom  conduct  given,  98. 
security  for  costs  in,  98,  99. 
successive  periods  of  redemption  in,  69,  100. 
time  fixed  for  redemption  in,  99,  100. 
attornment  clause  in,  may  make  deed  bill  of  sale,  74. 
consolidation  of,  restrictions  as  to,  70. 
covenants  implied  in,  39 — 42. 

on  mortgage  of  leaseholds  by  demise,  42. 
statutory,  101. 
definition  of,  in  C.  A.,  1881.. .12. 
discharge  of,  out  of  capital  money,  238,  333. 

over  one  part  of  estate,  out  of  moneys  arising  out  of 
another,  238. 
intended,  machinery  of  C.  A.,  1881,  s.  6,  is  not  applicable  to,  25. 
joint  account,  advance  on,  149. 
lien  of  company  on  shares  for  members'  debts  is  a,  12. 


Digitized  by 


Google 


INDEX.  597 

MORTGAGE— «m<Mit*«e. 

management  daring  minority,  to  raise  expenses  of,  118. 
persons  entitled  to  redeem,  69. 
powers  incident  to,  80 — 85. 
reconveyance,  statutory,  104. 

form  of,  168. 
transfer  instead  of,  68,  190. 
redemption,  sale  of  mortgaged  property  in  action  for,  97. 
successive  periods  for,  69, 100. 
transfer  of  prior  mortgage  on,  by  jointress,  191. 
statutory,  100. 

forms  of,  166,  167. 
transfer  of,  distinction  between,  and  conveyance  by  mortgagor  and 
mortgagee  of  the  proi)erty,  69. 
duty  on,  where  further  advance,  103. 
instead  of  reconveyance,  68,  190. 
mortgagee  in  possession,  by,  68,  69. 
pei-sons  entitled  to  require,  190. 
statutory,  102. 

forms  of,  167. 
under  S.  L.  A.,  for  discharge  of  incumbrances,  383. 

for  effecting  enfranchisement,  equality  of  exchange  or 

partition,  232. 
for  payment  of  costs,  charges  and  expenses  under 

direction  of  the  Court,  288. 
power  of  tenant  for  life  to,  232. 

MORTGAGE  DEBT, 

on  specific  bequest  of,  whether  mortgagor,  on  payment  off,  should 

require  receipt  from  executor  and  legatee,  91. 
when  mortgagee  must  transfer,  68. 

MORTGAGE  ESTATES, 

conveyed  by  one  of  several  executors,  etc.,  105. 
copyholds  of,  not  now  within  C.  A.,  1881,  s.  30... 106. 

whether  originally  "nithin,  105. 
devolution  of,  on  death,  104 — 107. 

where  no  legal  personal  representative,  104. 
exercise  of  power  of  sale  over,  by  executor,  105. 

by  heir  of  last  surviving  trustee,  105. 
MORTGAGE  MONEY, 

definition  of  in  C.  A.,  1881... 12. 
discharge  of,  on  sale  by  mortgagee,  88. 

MORTGAGEE.    And  see  Building  Lease  ;  Insurance  ;  Mortgage  ; 
Mortgagor  ;  Power  op  Sale  ;  Receiver  ;  Sale. 
acknowledgment  by,  49. 

appointment  of  receiver,  effect  of,  on  action  by,  to  recover  mortgage 
money,  94. 
under  statutory  power  of,  83. 
consolidate,  right  of,  to,  70. 
conveyance  by,  in  exercise  of  statutory  ^wwer  of  sale,  87. 


Digitized  by 


Google 


598  INDEX. 
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conveyance  by  legal  personal  representative  of,  of  legal  estate  in 
mortgaged  property,  4. 
vesting  order  in  i)lace  of,  where  heir,  devisee  of  heir,  or  legal 
personal  representative  infant,  3S6. 
covenants  implied  by  conveying  as,  48. 
definition  of,  in  C.  A.,  1881...  12. 
devolution  of  mortgaged  estates  on  death  of,  104 — 107. 
equitable,  is  a  purchaser  within  the  meaning  of  C.  A.,  1881...  13. 
legal  estate  cannot  be  conveyed  by,  86. 
statutory  powers  under  C.  A.,  1881,  can  be  exercised  by.  81 . 
infant,  vesting  order  in  place  of  conveyance  by,  885. 
in  possession,  definition  of,  in  C.  A.,  1881. ..12. 

leases  by,  of  copyholds,  cannot  be  granted,  79. 

where  mortgagor  is  tenant  for  life,  75,  292. 
liability  of,  on  transfer  of  charge,  69. 
powers  of,  to  cut  timber,  80,  84. 

to  grant  leases,  73 — 80. 
transfer,  cannot  be  called  on  to,  instead  of  re-conveying, 

68,  69. 
whether  can  go  out  of  possession  by  appointing  a 
receiver,  83. 
jurisdiction  of  Court  to  compensate,  on  discharge  of  incumbrance 

under  C.  A.,  1881,  s.  5.. .28. 
leasing  powers  of,  exclusion  of,  in  case  of  subsequent  incumbrancers,  74. 
legal  personal  representative  of,  conveyance  by,  4,  104. 
long  term,  whether  may  enlarge  into  fee  simple,  155. 
policy  moneys  under  an  insurance,  how  far  may  be  claimed  by,  93. 
powers  of,  to  appoint  receiver,  80,  83,  94 — 97. 
to  cut  timber,  80,  84. 
to  insure,  80,  82,  91—94. 
to  lease,  73—80. 
to  sell,  80,  81,  85—90. 
protection  of,  dealing  ^nth  tenant  for  life,  296. 
puisne,  is  mortgagor,  in  relation  to  prior  mortgagee,  within  C.  A., 
1881.  ..12,  92. 
notice  of  charge  of,  mortgagee  having,  cannot  concur  with 

mortgagor  in  selling  property,  69. 
prior  mortgagee,  exclu.sion  by,  of  leasing  powers  of,  74. 
priority,  how  far  can  gain  by  getting  in  legal  estate,  177. 
protection  afforded  to,  by  getting  in  legal  estate  from  first 

mortgagee,  163. 
right  of,  to  require  transfer  of  prior  mortgage  notwithstanding 
existence  of  mesne  incumbrancers,  190. 
purchaser  from,  how  far  affected  with  notice  of  improper  exercise  of 

power  of  sale,  87. 
receipt  of,  sufficient  discharge,  90. 

whether  trustees  bound  to  accept,  9C. 
receipts,  can  give  for  choses  in  action  over  which  he  has  charge,  91. 
statutory  powers  of,  under  C.  A.,  1881,  s.  19.. .78,  80—85. 
debenture  holder  cannot  exercise,  81. 
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statutory  powers  of — continued* 

devolution  of,  81. 

equitable  mortgagee  can  exercise,  81. 
extension  of,  by  mortgage  deed,  84. 
tenant  for  life,  of,  lease  by,  whether  can  be  overriden  by  subsequent 

lease  by  tenant  for  life  under  statutory  powers,  292. 
title,  how  far  can  make  a,  after  debt  alleged  to  be  satisfied,  91. 
title  deeds,  entitled  to,  on  mortgage  made  under  order  of  Court, 

62. 
trustee  for  mortgagor,  how  fnr  is,  88. 

MORTGAGOR, 

consolidation  against,  70 — 72. 

definition  of  in  C.  A.,  1881...  12. 

entitled  to  redeem,  who  is  a,  68,  69. 

estopped  by  receipt  in  deed,  142. 

implied  covenants  by,  conveying  as  beneficial  owner,  40,  41. 

in  possession,  exclusion  of  leasing  power  of,  78. 

power  of,  to  cut  timber,  82. 

to  grant  leases,  72,  75 — 80. 

tenant  for  life,  who  has  incumbered,  leases  by,  76. 
long  term,  when,  may  enlarge  in  a  fee  simple,  166. 
puisne  incumbrancer  is  a,  12. 
receiver  is  agent  of,  94. 

right  of  distress  of,  how  far  affected  by  appointment  of  a  receiver,  94. 
title  deeds,  inspection  of,  by,  70. 
trustee,  how  fai-  mortgagee  is  for,  88. 

NEW  TRUSTEES.    And  see  Trustees  ;  Tkustekk  for  the  Purposed 
OF  THE  S.  L.  A. 
appointment  of,  860—366,  381. 

after  administration  decree  made,  361. 

by  donee  of  power  who  has  parted  with  his  interest,  362. 

increase  of  number  of  trustees  on,  363. 

in  place  of  infant  trustee,  362,  381. 

in  place  of  lunatic  trustee,  362,  382. 

last  surviving  trustee  cannot  make,  by  will,  362. 

reduction  of  number  of  trustees  on,  365. 

separate  sets  of  tiuistees  may  be  appointed  on,  864. 

vesting  of  trust  property  on,  367 — 370. 

where  power  in  settlement  is  only  exercisable  with  consent  of 
beneficiary,  362. 

where  power  in  settlement  is  restricted,  362. 

where  settlement  was  made  before  Trustee  Act,  1893... 361. 

whether  retiring  trustee  necessary  party  to,  366. 

who  may  make,  360,  361,  362. 
appointment  of,  by  Court,  381. 

application  for  should  be  by  summons,  382. 

circumstances  under  which  will  be  made,  361,  381. 

number  of  trustees  may  be  varied  on,  381,  382. 


Digitized  by 


Google 


600  INDEX. 
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appointmeut  of,  by  Court — c<mtinued. 

vesting  orders  consequential  on,  as  to  land,  383. 

as  to  stock  and  choees  in  action. 
390. 
where  duties  of  executors  as  such  have  not  been  fulfilled,  388. 
charity,  full  number  of  trustees  must  be  kept  up  on  appointment  of, 

363. 
copyholds  will  not  vest  in,  by  declaration,  368. 
corporation  will  not  be  appointed  as,  362. 
donee  of  power  to  appoint,  cannot  appoint  himself,  862. 
equitable  estates  are  not  vested  in,  by  mere  appointment,  370. 
increase  or  reduction  of  number  on  appointment  of,  363,  365. 
last  surviving  trustee  cannot  by  will  appoint,  362. 
legal  personal  representative  of  a  trustee  appointed  by  will  and  dying 

in  testator's  lifetime  cannot  exercise  the  power  to  appoint,  366. 
legal  personal  representatives  of  deceased  trustee  are  not  bound  to 

exercise  power  of  appointing,  361. 
number  of  trustees  may  be  varied  on  appointment  of,  363,  365. 
power  to  appoint,  may  be  exercised  when  settlement  made  before  the 

Act,  361. 
powers  of,  appointed  by  Court,  392. 
separate  sets  of,  appointment  of,  364. 
S.  L.  A.,  for  purposes  of,  appointment  of,  278. 
stamp  duty,  appointment  and  vesting  are  liable  to  separate,  370. 
vesting  of  trust  property  in,  by  declaration,  367— -370. 

by  order  of  Court,  369,  383—^85,  390—392. 
whether,  can  be  appointed  by  trustees  for  purposes  of  C.  A.,  1881, 
8.  42... 399. 

NOTICE, 

constructive,  definition  of,  176. 

lessee  has  of  lessor's  title,  2. 

notice  to  solicitor,  etc.,  how  far  is,  to  client,  177. 

on  purchase  under  statutory  conditions,  2,  15. 

purchaser,  when  and  to  what  extent  affected  with,  17, 

176—179. 
registration  in  local  registry  is  not,  180. 
restrictions  on,  176 — 179. 

do  not  exempt  purchaser  from  liability  under 
covenants,  179. 
search  by  purchaser  or  mortgagee,  on,  180. 
C.  A.,  1881,  under,  regulations  as  to,  159. 
incumbrancer,  on  sale  discharged  from  incumbrance,  to,  26 — 28. 
lessor,  by,  under  C.  A.,  1881,  s.  14,  before  enforcing  right  of  re-entry, 
60. 
breaches  complained  of  must  be  specified  in,  60,  61,  62. 
insufficient  if  served  before  expiration  of  one  year  from  tenant's 

bankruptcy,  65. 
reasonable,  what  is,  60,  61. 
service  of,  60,  62. 
underlessee  need  not  be  served  with,  63. 
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mortgagee,  by,  before  exercising  power  of  sale,  85. 

waiver  of,  85. 
mortgagor,  to,  before  sale,  85. 
mortgagors,  one  of  several,  to,  85. 

with  different  interests,  to,  of  intention  to  exercise  power 
of  sale,  85. 
purchaser,  to,  on  purchase  from  mortgagee,  of  irregularity  in  exercise 

of  power  of  sale,  87. 
service  of,  of  applications  under  S.  L.  A.,  286,  425. 
S.  L.  A.,  under: — 

by  tenant  for  life  to  trustees  before  exercising  powers,  284. 

committee  of  lunatic  must  obtain  authority  of  Court  to 

give,  285. 
general,  may  be,  317. 
lease  for  twenty-one  years,  at  best  rent,  etc.,  may  be  made 

without,  880. 
less  than  one  month's,  may  be  accepted  by  trustees,  818. 
omission  of,  does  not  prejudice  person   dealing  bond  fide, 

285. 
particulars  to  be  furnished  by  tenant  for  life  at  request  of 

trustee,  818. 
purchaser,  protection  of,  as  to,  285. 
renewal  of,  on  appointment  of  new  trustees,  318. 
solicitor  of  trustees,  to,  284,  318. 
trustees,  number  of,  to  receive,  284,  285. 
waiver  of,  by  trustees,  318. 

whether  must  precede  contract,  or  may  precede  conveyance, 
285. 
subsequent  incumbrancers,  to,  85. 
tenant  in  common,  notice  to  one,  notice  to  all,  85. 
waiver  of,  85. 

OBLIGATION.     See  Bond. 

OPEN  SPACES, 

abuse  of,  may  be  restrained  by  tenant  for  life,  231. 

costs  incurred  in  connection  with,  raising  of,  231. 

dedication  by  tenant  for  life  of  space  for,  229—231. 

improvement  within  S.  L.  A.,  263. 

meaning  of,  230. 

powers  of  public  bodies  in  the  Metropolis  to  manage,  231. 

OPERATIVE  WORDS, 

construction  of,  in  deeds,  135. 

OPTION  OF  PURCHASE, 

power  of  tenant  for  life  to  insert  in  lease,  262,  327. 

price  for,  is  capital  money,  327. 

• 

ORDER  OF  COURT, 

how  far  conclusive  in  favour  of  purchaser,  161. 
registration  of,  affecting  land,  455. 
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PAEK, 

lease  purporting  to  grant  easement  over,  void,  S32. 
restrictions  on  sale  of,  831. 

PARLIAMENT, 

applications  to  for  protection  or  recovery  of  settled  land,  273. 

PARTITION. 

action  as  to  investment  of  proceeds  of  sale  paid  into  Conrt  in,  under 

S.  L.  A.,  1882,  s.  82...266. 
by  tenant  for  life,  contract  for,  262. 

conveyance  on  completion  of,  233. 

creation  of  easements  on,  329. 

notices  to  be  given  on,  284. 

raising  money  for  equality  of,  232,  240,  313. 

regulations  as  to,  212. 

shifting  of  incumbrances  on,  218. 

surface  and  minerals  apart,  of,  231. 

with  owners  of  undivided  shares,  211. 
with  tenant  for  life,  trustees  may  exercise  statutory  powers  on,  334. 

PARTNERSHIP, 

trustees  for  the  purpases  of  S.  L.  A.  appointetl  of  unconverted  shares 
of  infants  under,  806. 

PAYMENT, 

capital  money  under  S.  L.  A.,  of,  to  sole  trustee,  280. 
cheque,  no  authority  for  statutory  agent  to  receive  by,  148. 
to  banker  of  policy  moneys  on  behalf  of  trustees,  373. 
solicitor  on  behalf  of  trustees,  872. 
solicitor,  pix)ducing  deed  containing  receipt,  142. 
trustee,  by,  under  jiower  of  attorney,  880. 
under  parol  license  is  in  nature  of  rent,  215. 
power  of  attorney,  irrevocable,  182,  186. 

without  notice  of  death,  etc.,  of 
principal,  132. 
PAYMENT  INTO  COURT, 

exoneration  by,  under  0.  A.,  1881. ..160. 

under  S.  L.  A.,  286. 
incumbrances,  for  discharge  of,  on  sale,  24 — 28. 
investment  of  money  paid  in,  24, 
under  S.  L.  A.,  of  capital  money,  245. 
rules  respecting,  504. 
under  Trustee  Act,  1898,  by  majority  of  trustees  without  concurrence 
of  rest,  394. 
practice  upon,  895. 
receipt  of  proper  officer  sufficient  discharge  to  tnuttees 

on,  394. 
when  justifiable,  895. 
who  may  make,  395. 

PAYMENT  OUT  OF  COURT, 
for  improvements,  257. 
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PAYMENT  OUT  OF  COURT— cantimted. 

notice  to  ceatuU  que  truaUni  is  not  necessary  on,  of  money  paid  in 

under  Lauds  Clauses  Act,  377. 
to  person  absolutely  entitled,  243. 
to  trustees,  243,  336. 
under  C.  A.,  1881,  of  money  paid  into  Court  for  discharge  of  incunl- 

brances  on  sale,  27. 

PERMISSIVE  WASTE.    See  Waste. 

PERPETUAL  RENT-CHARGE, 

power  to  reserve,  on  grant  for  building  purposes  by  tenant  for  life,  331. 

remedies  for  recovery  of,  124. 

whether  an  incumbrance  within  C.  A.,  1881,  s.  5. ..25. 

PERSON, 

meaning  of,  in  C.  A.,  1881. ..14. 

in  Land  Charges,  etc..  Act,  1888... 454. 

in  S.  L.  A.,  208. 

in  Trustee  Act,  1893...362. 

PERSONAL  CHATPELS.     See  Heirlooms. 

PERSONAL  REPRESENTATIVE.     And  sec  Administiiator  ;  Exe(  u- 

TOR ;  Legal  Personal  Representative. 
appropriation  by,  of  property  in  satisfaction  of  legacy,  171. 
assent  by,  to  devise  in  will,  470. 
concurrence  of  all,  necessary  to  effect  conveyance  of  testator's  real 

estate,  469. 
conveyance  by,  to  per»on  entitled,  470. 
covenants  implied  by  conveying  as,  43. 
devise  in  will,  assent  to,  by,  470. 
legal,  whether  husband  is,  of  wife,    within  M.   W.  P.    A.,    1882, 

s.  23.. .446. 
long  term,  enlargement  of,  by,  154. 
one  of  several,  cannot  sell  or  transfer  real  estate,  469. 
receipt  by,  of  trustee,  280. 

trustee,  is,  of  real  estate  for  perso^is  entitled,  469. 
trustee,  of  last  surviving  or  continuing,  power  of,  to  apjwint  new 

trustees,  361. 
vendor  of,  completion  of  contract  by,  33. 
vesting  in,  of  legal  estate  in  realty,  469. 

of  trust  and  mortgage  estates,  and  powers  of  disposition 
by,  104. 
who  are,  for  pur^mses  of  Laud  Transfer  Act,  1897... 469. 
where  none,  under  C.  A.,  1881,  s.  30,  semble  freehold  is  in  abeyance, 

104. 

PETITION, 

C.  A.,  whether  applications  under,  can  be  made  by,  161. 
S.  £.  Act,  1877,  to  stay  operation  of  an  order  under,  when  trustees 
for  an  infant  tenant  for  life  desire  to  exercise  S.  L.  A.  powers,  307. 
under  M.  W.  P.  A.  for  appointment  of  trustees  of  policy  moneys,  434. 
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PETITION— «m/mu<jd. 

under  S.  L.  A.,  costs  of,  286,  505. 

now  replaced  by  summons,  286,  809,  503. 
service  of,  508. 
title  of,  508. 
PLURAL, 

included  in  singular  in  implied  covenants,  152. 

POLICY, 

under  M.  W.  P.  A.,  438. 

appointment  of  trustees  of,  484. 

title  of  petition  for,  484. 
trusts  of  proceeds  of,  485. 
under  Trustee  Act,  1893,  power  for  trustee  to  permit  banker  or 
solicitor  to  receive  insurance  money,  873. 

POSSESSION, 

definition  of,  in  C.  A.,  1881..  10. 

in  S.  L.  A.,  206. 
lease  to  take  effect  in,  216. 

POWER.       And    see   Executors;    Married    Woman;    Powbr    op 
Attorney  ;  Power  of  Sale  ;  Powers  Conferred  by  S.  L.  A.  ; 
Trustees  ;  Trustees  for  Purposes  of  S.  L.  A. 
annexed  neither  to  estate  nor  office,  whether  continues  to  be  exer- 
cisable upon  a  disclaimer  by  the  donee,  182,  379. 
bare,  whether  survives,  879. 
collateral  distinguished  from  appendant,  139. 
contract  not  to  exercise,  188 — 140. 
coupled  with  an  interest,  disclaimer  of,  181. 
covenant  by  donee  of  testamentaiy,  to  exercise  it  in  a  particnlar 

way,  140. 
disclaimer  of,  133,  182. 

by  executors,  renunciation  of  probate  amounts  to,  182. 
by  married  woman,  182. 
by  trustees,  182. 

coupled  with  interest,  181,  182. 
partial,  182. 

where  personal  discretion  reposed  in  whole 
body  of  trustees,  182. 
discretion,  involving  exercise  of,  cannot  be  released,  140. 
distinguished  from  authority,  140. 
**  in  gross,"  139. 

instiniment  creating,  statutory  condition  against  production  of,  17. 
married  woman,  disclaimer  of,  by,  182. 

release  of,  by,  139. 
not  coupled  with  an  interest,  disclaimer  or  release  of,  139, 181,  182. 
release  of,  138—140. 

fVaudulent,  140. 

none,  where  power  coupled  with  duty,  140. 
revocation    of,    cannot    be    reserved    to    one    appointor   on   joint 

appointment,  181. 
survivorship  of,  188. 
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POWER  OF  ATTORNEY.    And  see  Attorney. 

acknowledgment  of  married  woman's  deed  executed  onder,  115. 

authority  given  by,  130. 

companies,  on  behalf  of,  182. 

deposit  of  original  of,  in  Central  Office,  134. 

donee  of,  can  execute,  etc,  in  his  own  name  130,  131. 

cannot  delegate  powers,  131. 
donor  of,  death,  etc.,  of,  when  immaterial,  132. 
incidents  of,  130—132. 
infant  married  woman,  by,  115. 
irrevocable,  absolutely,  if  for  value,  186 — 188. 

for  fixed  time,  186—188. 
Uw  as  to,  130. 
married  woman,  by,  115. 
notice  of  death  of  donor  of,  133. 
payment  by  or  to  attorney  under,  132. 
principal  should  be  named  party  to  deed  executed  under,  132. 
purchase,  completion  of,  under,  133. 
searches  for  and  office  copies  of,  134. 
trustees,  exoneration  of,  acting  in  faith  of  880. 

POWER  OF  SALE, 

conferred  on  mortgagee,  by  C.  A.,  1881.. .81. 

application  of  moneys  arising  under  exercise  of,  88. 

biU  of  sale,  is  not  implied  in,  82. 

conveyance  of  property  sold  under,  86. 

duties  of  mortgagee  exercising,  89. 

equitable  mortgagee  by  memorandum  of  deposit  under  seal  has, 

sembUf  81. 
exercise  of,  when  money  repayable  by  instalments,  82,  85. 

when  mortgage  debt  is  satisfied,  91. 
fixtures  cannot  be  sold  apart  from  mortgaged  lands  under, 

82. 
foreclosure,  right  to,  is  not  affected  by,  90. 
loss  in  exercising,  mortgagee  is  not  answerable  for,  90. 
purchaser,  protection  of,  against  irregular  exercise  of,  87,  91. 
regulation  of  exercise  of,  85. 

title  deeds  may  be  demanded  by  person  exercising,  90. 
title  of  person  purchasing  under,  87. 

with  notice  of  irregularity,  91. 
who  may  exercise,  90. 
conferred  on  tenant  for  life  under  S.  L.  A.,  209. 

efiect  on,  of  power  of  sale  given  to  trustees  by  private  Act  of 

Parliament,  210. 
exercise  of,  by  tenant  for  life  of  moiety  of  lands,  206. 
cannot  operate  a  forfeiture,  294. 
defeats  gift  over  on  ceasing  to  reside  in  a  particular 

house,  294. 
from  time  to  time,  296. 
principal  mansion  house,  does  not  apply  to,  318 — 320. 
regulations  respecting,  211,  212. 
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POWER  OF  SALE— continued. 

mortgtge,  in,  express,  is  refitricted  to  persons  named  in  that  behalf,  8^ 
none  implied,  apart  from  statute,  82. 
notice  reqnired  before  exercise  of,  85. 
regulations  as  to  exercise  of,  85. 
trastees,  general,  vested  in,  how  exercisable,  S70. 

what  will  terminate,  371. 
having  present  or  fatore,  are  trustees  for  the  purposes  oi  the 

a  L.  A.,  205,  887. 
tenant  for  life,  consent  of,  required  to  exercise  of,  by,  297. 

POWERS  CONFERRED  BY  S.  L.  A., 

assigned  by  tenant  for  life,  cannot  be,  290. 

Court  to  decide  on  questions  or  doubts  arising  as  to  exercise  of,  298. 
disclaimed  by  tenant  for  life,  cannot  be,  180,  290. 
exercise  of,  by  tenant  for  life,  notwithstanding  assignment,  289,  292. 
forfeiture,  cannot  operate  a,  294. 
prohibition  or  limitation  against,  void,  298. 
where  tenant  for  life  is  infant,  806. 
lunatic,  309. 
married  woman,  307. 
extension  of,  by  settlor,  299. 

fiduciary  position  of  tenant  for  life  in  exercising,  294. 
relation  of,  to  other  powers,  297. 
trustees,  exercise  of  similar  powers  by,  with  consent  of  tenant  for 

life,  297. 
whether  conveyance  by  tenant  for  life  must  expressly  purport  to  be 
in  exercise  of,  284,  300. 

PRE-EMPTION.     See  Option  of  Purchase. 

PREMIUM.    SeeFi^K, 

PRINCIPAL  MANSION  HOUSE.    See  Mansion  House. 

PROBATE, 

of  will  of  married  woman,  dealing  only  with  i*ealty  but  appointing 
executors,  granted,  if  part  of  the  estate 
is  personalty  within  M.  W.  P.  Act,  418. 
general,  now  granted,  418. 

of  will  made  in  exercise  of  power 
only,  419. 
PROCEDURE, 

Board  of  Agriculture,  on  applications  to,  255. 
discharge  of  incumbrances  on  sale,  on,  24 — 28. 
leases,  in  proceedings  as  to  forfeiture  of,  60,  62. 
married  woman,  on  application  to  bind  interest  of,  112. 
under  C.  A.,  1881. ..160. 

Judicial  Trustees  Act,  1893. ..408. 

M.  W.  P.  Act,  440. 

S.  L.  A.,  286,  466—467. 

Trustee  Act,  1898.. .382. 

V.  and  P.  Act,  5. 
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PROCEEDINGS.    And  see  Costs. 
for  protection  of  settled  land,  273. 

PRODUCTION  OF  DEEDS.    And  see  Aoknowlbdoment  ;  Conditions 
OF  Sale  ;  Safe  Custody  ;  Titlr  Deeds  ;  Undertaking. 
covenant  for,  legal,  vendor's  inability  to  furnish,  statutory  condition 
as  to,  2,  8. 
replaced  by  acknowledgment,  48. 
required  by  purchaser  to  be  furnished  at  purchaser's 
expense,  8. 
expense  of,  in  the  hands  of  the  mortgagee,  where  mortgage  not 
disclosed,  21. 
on  sale,  20,  21. 

when  not  in  vendor's  possession,  thrown  on  purchaser,  21. 
right  to,  under  acknowledgment,  46 — 61. 
where  deeds  dated  before  period  fixed  for  commencement  of  title,  16 — 19. 

PROPERTY, 

meaning  of  in  C.  A.,  1881... 9. 
in  C.  A.,  1882...171. 
in  M.  W.  P.  Act,  1882.. .446. 
in  Trustee  Act,  1898. ..401. 

PROTECTION  OF  SETTLED  LAND, 
Court  may  approve  proceediugs  for,  273. 

PUBLIC  WORSHIP, 

tenant  for  life  may  grant  site  for  place  of,  230. 

PUISNE  MORTGAGEE.    See  Moetoaqee. 

PUR  AUTRE  VIE.    See  Estate  Pur  Autre  Vif.. 

PURCHASE, 

completion  of,  after  vendor's  death,  23,  24. 

under  power  of  attorney,  180,  186. 
definition  of,  in  C.  A.,  1881,  generally,  13. 
in  C.  A.,  1881,  s.  3.. .22. 
in  C.  A.,  1882.. .172. 

in  Land  Charges  and  Searches  Act,  1888.. .454. 
option  of,  in  lease  under  S.  L.  A.,  262,  327. 

PURCHASE  MONEY, 

arising  under  S.  L.  A.,  paid  into  Coiurt  or  to  trustees  at  option  of 

tenant  for  life,  245. 
purchaser  entitled  to  pay,  to  vendor  himself,  46. 
receipt  for,  in  body  of  deed,  sufficient  discharge,  141. 
solicitor,  when  may  receive,  46,  142,  372. 

trustee,  whether  may  receive  on  behalf  of  all  trustees,  144. 
trustees,  one  cannot  receive  for  all,  144. 

solicitor  appointed  by,  when  may  receive,  372. 

PURCHASER.     And  see  CoNDrrioNs  of  Sale  ;  Notice  ;  Purchase  ; 
Purchase  Money  ;  Sale  ;  Vendor  and  Purchaser. 
constructive  notice  to,  17,  176 — 180. 
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PURCHASER— c(wiiini«!rf. 

deanition  of,  in  C.  A.,  1881,  generally,  12. 
in  0.  A.,  1881,  8.  8...22. 
in  C.  A.,  1882.. .172. 
**  for  value,"  definition  of,  in  Land  Charges  and  Searches  Act,  1888, 

454. 
'*  for  value  without  notice," 

equitable  doctrine  relating  to,  168. 

no  longer  available  to  resist  discovery,  163. 
or  recovery  of  title  deeds,  168. 
fraud  of  another  person,  cannot  take  advantage  of,  163. 
protection  of,  constructive  notice,  from,  176—180. 
mortgagee,  buying  from,  87,  91. 
notices  to  be  given  under  S.  L.  A.,  as  to,  285. 
order  of  Court,  under,  161. 

S.  L.  A.,  1884,  under,  on  buying  from  trustees,  322. 
tenant  for  life,  in  dealing  with,  296. 
trust  property,   on  buying,   sold  under   depreciatory 
conditions  of  sale,  22,  271. 
rights  of,  as  to  execution  of  purchase  deed,  45,  46. 

QUIT  RENT.     And  sec  Rent  Charok. 
definition  of,  125. 

incumbrance,  is  not  an,  within  C.  A.,  1881,  s.  5. ..26. 
redemption  of,  128. 

out  of  capital  moneys,  238. 
remedies  for  recovery  of,  124. 

REAL  ESTATE, 

administration  of,  469. 

devolution  of,  on  death,  468. 

meaning  of  in  Land  Transfer  Act,  1897... 468. 

REBUILDING  OF  MANSION  HOUSE, 

alterations  and  repairs,  do  not  amount  to,  335. 
authorized  injprovement,  is  an,  335. 
half  annual  rental  of  settled  land  may  be  expended  in,  242. 
trustees  authorized  to  raise  money  by  mortgage  for,  when  tenant  in 
tail  an  infant,  by  way  of  salvage,  242. 

RECEIPT.     And  see  Consideration. 
absence  of  indorsed,  effect  of,  142. 

authority  for  payment  to  solicitor  producing,  how  far  is,  142. 
building  lease  in  consideration  of  moneys  expended  by  lessee  contains 

none,  142. 
deed,  in  body  of,  or  indorsed  on,  is  sufficient  discharge  for  payment,  141. 

as  regards  subsequent  purchaser,  141. 
estoppel  at  law  but  not  in  equity  was  created  by,  in  body  of  deed,  141. 
legatee  of  mortgage  debt,  whether  proper  person  to  give,  91. 
mortgagee's,  sufficient  discharge,  is,  90. 

whether  tnistees  bound  to  accept,  90. 
mortgagor  giving,  is  estopped  from  disputing  payment,  142. 
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RECEIPT— cow/iHiKJti. 

rent,  for.  is  evidence  of  performance  of  conditions  in  lease,  19,  20. 

what  is,  19»  20. 
solicitor  producing,  in  deed,  payment  to,  142,  372. 
subsequent  purchaser  must  know  of  existence  of,  to  rely  on,  142. 
.  transferee  of  inoi*tgage  is  not  relieved  by,  from  inquiring  into  accounts- 
between  mortgagor  and  transferor  at  time  of  transfer,  142. 
trust  money  or  property,  of,  by  solicitor  or  banker,  372. 
under  power  of  attorney,  380. 

RECEIVKR, 

advantage  of  apix)mting,  96. 

agent  of  mortgap;or,  how  far  is,  94. 

application  of  money  received  by,  96. 

appointed  by  puisne  mortgagee,  may  be  ousted  by  one  appointed 

subsequently  by  prior  incumbrancer,  96. 
appointment  of,  by  Court,  83. 

by  debenture  holders  under  express  power,  83. 

by  mortgagee,  83,  94. 

does  not  oust  mortgagor  from  possession,  96. 

effect  of,   on  action  by  mortgagee  to  recover  the- 
mortgage  money,  94. 

effect  of,  on  mortgagor's  right  of  distress,  94,  95. 
Court  n)ay  appoint  though  action  pending,  83. 

but  not  after  order  for  foreclosure  absolute,  88. 
distrain,  jwwer  of,  to,  94,  95. 

distress  by  mortgagor  after  the  appointment  of,  94,  95. 
duties  of,  95 — 97. 
lease,  whether  has  power  to,  96. 
powers  of,  95 — 97. 
removal  of,  95. 
remuneration  of,  95. 

RECITAL, 

in  principal  <lced  becomes  sub-recital  in  supplemental  deeds,  141. 
in  title  deeds  more  than  twenty  yeai*s  old  is  primdfarie  evidence,. 
2,  17. 
whether  vendor  relieved  from  abstiticting  piior  title  by  rensoa 
of,  2. 
sub-recital  is  not  evidence,  18,  141. 

RECONVEYANCE, 

statutorj',  of  .statutory  mortgage,  104,  168. 
transfer  in  place  of,  68,  190. 

REDEMPTION.     And  see  Mortgage. 
annual  sums  chai^ged  on  land,  of,  128. 
mortgagee,  in  absence  of  or  without  notice  to,  26. 
order  for  sale  in  action  for,  97—100. 
persons  entitled  to,  69. 

settled  land,  of  incumbrances  on,  with  capital  money,  238. 
successive  periods  for,  69,  100. 

time  allowed  for,  on  an  order  for  sale  under  C.  A  ,  1881,  s.  25.. .100. 
C.  R  R 
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KE-ENTRY.     Atui  see  Fojifbiture. 
relief  against,  60—68. 

right  of,  not  enforceable  until  after  notice  to  lessee,  60. 
on  severance  of  reversion,  56. 

REGISTRATION, 

bankruptcy,  whether,  under  Land  Chaises,  etc..  Act,   applies   to, 

456. 
delivery  in  execution  formerly  cured  defect  in,  458. 

not  so  now,  unless  subsequent  registration,  458. 
effectual,  for  how  long,  457. 
mortgagee  •*  tacking,"  effect  of,  on,  180. 
notice,  how  far  it  is,  180. 
of  deed  vesting  trust  property,  369. 
of  deeds  of  arrangement,  458. 

protection  of  purchasers  agaiust  absence  of,  460. 
of  judgments,  455,  463. 
of  land  charges,  459. 

expenses  of,  460. 

in  whose  name,  459. 

protection  against  absence  of,  460. 

vacation  of,  461. 
of  order  of  Court  giving  leave  to  exercise  statutory  i)owera,  wherv* 

settlement  by  way  of  trust  for  sale,  322. 
of  wntH  and  oixlers  affecting  land,  455,  463. 

in  whose  name  to  be  made,  456. 

]>rotection  of  purchasers  against  absence  of,  457,  464. 

vacation  of,  339. 

RELEASE.     And  see  Power. 

executors  and  administrators  by,  377 — 397. 

powera,  of,  138. 

tenant  for  life  by,  of  statutory  i^owcrs  under  S.  L.  A.,  void,  290. 

trustees,  by,  377 — 379. 

RELIEF.    Sec  Foufeitujie. 

RE^LAINDER, 

estate  in,  undisposed  of  by  the  settlement,  is  within  the  settlement,  201 . 

RENEWABLE  LEASE.     Atid  see  Renewal  of  Lease. 
compulsory  sale  of,  effect  of,  270. 

RENEWABLE  LEASEHOLDS  FOR  LlVESj 
settlement  of,  248. 

RENEWAL  OF  LEASE.     And  sec  Renewable  Lease. 
covenant  for,  in  lease  by  tenant  for  life,  216. 
tines  and  expenses  of,  are  distributable  among  beneticiaries  according 

to  their  enjoyment,  375. 
fund  intended  for,  when  renewal  refused,  270. 
tenant  for  life,  by,  225. 
trustees  by,  374. 
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RENT.     And  see  Best  Rent  :  Quit  Rent  ;  Rent-charge. 
apportionment  of,  on  severance  of  reversion,  .'>4. 
"best,'*  what  is,  76,  217. 
definition  of,  in  C.  A.,  1881. ..13. 

in  S.  L.  A.,  206. 
different  kinds  of,  125. 

forfeiture  for  non-payment  of,  relief  against,  66 — 67. 
*  incident  to  i-eversion  on  a  term  of  years  is  not  capable  of  becoming 
*'  barreil  by  lapse  of  time  during  the  continuance  of  the  reversion,*' 
152. 
incident  to  tenure,  125. 
lan«l-charg«i,  is,  when,  454. 

mining,  arreai"S  of.  on  severance  between  mines  and  surface,  224. 
cUtferent  kinds  of,  207. 
Iiow  ascertained,  220. 
l>art  to  be  set  aside  as  capital  money  arising  nnder  S.  L.  A., 

222. 
IMiyment  of,  in  kind,  224. 

variation  of,  according  to  price  of  minerals  gotten,  330. 
money  value,  having  no.  what  is  a,  152,  153. 

on  lease  of  land,  for  the  erection  of  dwellings  for  the  working  classes, 
211. 
for  the  purposes  of  the  Small  Holdings  Act,  1892... 212. 
payments  made  under  a  parol  licence  are  iii  the  nature  of,  215. 
iH'ppercorn,  is  not  within  C.  A.,  1881,  s.  3  (4)  (5)...  19. 
receipt  for,  is  evidence  of  ijerformauce  of  conditions  in  lease,  19. 
redemption  of,  128. 

out  of  capital  moneys,  238. 
remedies  for  recovery  of,  124. 

RENT-CHARGE, 

creation  of,  on  sale  of  land  to  charitable  uses,  130. 

<lischarge  of  land  on  redemption  of,  129. 

grant  of,  out  of  term  of  years,  125. 

infant,  exercise  of  statutory  powers  vested  in,  for  recoveiy  of  legal, 

125. 
land-charge,  is,  when,  454. 

))erpetual,  iK)wer  for  tenant  for  life  to  reserve,  on  grant  for  building 
puqmses,  331. 

whether  an  incumbrance  within  C.  A.,  1881,  s.  5. ..2.5. 
recovery  of,  124—128. 

by  demise  of  laud  for  a  term  of  years,  127. 

by  distress,  126. 

by  entry,  126. 
redemption  of,  128. 

out  of  capital  money,  238. 

KENT  SECK, 

definition  of,  125. 

RENT  SERVICE, 

what  included  under,  125. 

R  R   2 
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BEPAIRS, 

building  purposes,  are,  within  S.  L.  A.   207. 

distinction  between,  and  improvement,  with  regard  to  application  of 

capital  money,  255. 
expenses  of  management,  may  be,  305. 
infant's  land,  on,  118. 

liability  of  tenant  for  life,  legal  or  equitable,  for,  258.  . 

money  paid  for,  in  lieu  of  performing  covenant  in  leases   under 

8.  L.  A.,  228. 
protection  of  tenant  for  life  as  regards  waste  in  execution  of,  260. 
receiver,  payment  for,  by,  96. 
tenure,  by  reason  of,  power  to  commute  liability  for,  585. 

REPEAL  OF  ACTS, 

by  C.  A.,  1881,  of  Acts  in  Second  Schedule,  66,  100,  168, 165. 
of  Land  Transfer  Act,  1875,  s.  48...  106. 
of  V.  and  P.  Act,  1874,  ss.  4,  5,  and  7.. .106,  165. 
restriction  on,  163. 
byC.  A.,  1882... 185,  191. 

restriction  on,  191. 
by  Land  Charges  Act,  1900. ..465. 
by  Land  Transfer  Act,  1897.. .476,  477,  479,  485. 
byM.  W.  P.  A.,  1882... 445. 
by  M.  W.  P.  A.,  1893...452. 
byS.  L.  A.,  314,  316. 

restriction  on,  314. 
by  Trustee  Act,  1898... 402,  408. 

REPUTED  MANOR, 
meaning  of,  11. 

REQUISITIONS, 

on  title,  determination  of  disputes  arising  on,  in  a  summary  way,  5. 
under  C.  A.  1882,  s.  2.. .172. 

RESCISSION  OF  CONTRACT.    5ec  Contract. 

RE-SETTLEMENT.     And  see  Settlement. 

concurrence  of  tenant  for  life  in  a,  does  not  affect  his  statutory  powers^ 
291. 

RESIDENCE, 

condition  as  to,  does  not  prevent  sale  or  lease  of  principal  mansion 
house,  294,  333. 

RESTRAINT  ON  ANTICIPATION,    ^fw? ««?  Makried  Woman. 
ante-nuptial  creditors,  whether  defeated  by,  443. 
applications  for  relaxation  of,  should  be  by  summons,  112. 
attorney,  income  subject  to,  should  not  be  paid  to,  115, 
cesser  of,  after  death  of  husband,  426. 

costs  may  be  ordered  to  be  paid  out  of  property  subject  to,  451. 
effect  of  M.  W.  P.  A.  upon,  443. 
election,  effect  of,  upon  doctrine  of,  115 

estoppel  by  deed,  none  against  married  woman  in  respect  of  property 
subject  to,  112. 
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RESTRAINT  ON  ANTICIFATIOI^ ^-continued. 

imposition  of,  without  words  **  for  her  separate  use,**  448. 

judgment  recovered  against  married  woman,  how  far  enforceable 

against  arrears,  if  income  subject  to,  421,  444. 
liability  of  income  subject  to,  to  recoup  loss  occasioned  by  breach  of 
trust  to  which  married  woman  was  a  party,  897. 
.   order,  form  of,  giving  leave  to  enter  final  judgment,  where  married 
woman  subject  to,  448. 
receiver  of  annuity  subject  to,  whether  affected  by  subsequent  marriage, 

488,  444. 
relaxation  of,  by  Court,  112. 

divorce  absolute,  none  after,  115. 

in  what  cases,  118,  114. 

minor,  whether  can  consent  to,  112. 

order  for,  may  be  made  on  petition  intituled  in  Settled 

Estates  Act,  1877.. .112. 
whether  married  woman  should  be  separately  examined 
on,  112. 
tenant  for  life  may  exercise  statutory  powers  notwithstanding,  115,  808. 
married  woman  entitled  for  life  subject  to,  with  re- 
mainder in  default  of  appointment  to  herself  in  fee, 
has  powers  of,  305,  808. 

RESTRICTIVE  COVENANTS. 

discovery  of,   in  deed  prior  to  root  of  title,  entitles  purchaser  to 

rescind,  17. 
extent  of  purchaser's  liability  under,  179. 
imposition  of,  on  sale,  etc.,  under  S.  L.  A.,  212. 
when  cease  to  be  enforceable,  179. 

RETIREMENT  OF  TRUSTEE, 
provision  for,  866. 

REVERSION, 

application  of  proceeds  of  sale  of,  under  S.  L.  A.,  268,  270. 
Crown,  in,  does  not  prevent  exercise  of  S.  L.  A.  powers,  800,  801. 
estate  in,  undisposed  of  by  the  settlement,  is  within  the  settlement, 

201. 
lease,  benefit  to  or  burden  on,  under,  58,  57. 
leasehold,  title  to,  not  to  be  required  on  snb-demise,  50. 
leaseholds,  on  settled,  purchase  of  under  S.  L.  A.,  240. 
settled,  application  of  money  arising  out  of  sale  of,  268,  270. 
severance  of,  apportionment  of  conditions  on,  56,  58. 

lessee's  covenants,  53,  55. 
rent,  63,  54. 
REVIEW,  ACTION  OF, 

purchaser  may  counterclaim  by  way  of,  in  action  for  specific  perform- 
ance under  special  circumstances,  7. 

RIGHT.    See  Easement. 

RIGHT  OF  WAY, 

grant  of,  by  implication,  88. 

lessor's  title  cannot  be  inquired  into  on  lease  of,  2. 
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ROADS, 

appropriation  for,  under  S.  L.  A.,  229. 
improvements  under  S.  L.  A.,  280,  253. 

ROOT   OF  TITLE.     And  see  Abstract  of  Title  ;  Title. 
forty  ye  irs  sul^stituted  for  sixty  as  the,  1. 

RULES, 

in  lunacy,  1892,  r.  20.. .309. 
of  Supreme  Court,  1883,  as  to  searches,  175. 
under  0.  A.,  1881,  s.  48...495. 
C.  A.,  1882,  8.  2...494. 

C.  A.,  1882,  s.  7,  and  Fines  and  Recoveries  Act,  491. 
Appendix  (forms)  to,  relating  to  C.  A.,  1881,  1882. ..496. 
under  Judicial  Trustees  Act,  520. 
under  Land  Charges,  etc.,  Act,  1888.. .51 4. 

Schedule  (forms)  thereto,  516. 
under  S.  L.  A.,  1882.. .508. 

Appendix  (forms)  thereto,  506, 

SAFE  CUSTODY  OF  DEEDS.     A)id   see    Production   of  Deeiks  ; 
Title  Deeds;  Undertaking. 
undertaking  for,  49. 

liability  of  fiduciary  vendor  to  give,  50. 
stamp  on,  58. 

SALE.     And  sec  Conditions  of  Sale;   Incumbrance;  Mortgage; 
Mortgagee  ;  Power  of  Sale  ;  Purchase  ;  Sale,  Trust  for. 
Court,  by,  title  on,  161. 
definition  of,  in  C.  A.,  1881.. .13. 
discharge  of  incumbrances  on,  24  —28. 
foreclosure  action  in,  97 — 100. 

conduct  of,  to  whom  given,  98. 

expenses  of,  98,  99. 

order  for,  on  interlocutory  application,  98. 

up  to  time  of  foreclosure  absolute,  98. 
incumbent  by,  under  Glebe  Lands  Act,  1888...211. 
mortgagee,  conveyance  on,  by,  86. 
mortgagee's  statutorj'  power  of,  81. 

regulation  of  exercise  of,  85. 
partition  action,  in,  order  for,  will  not  be  made  against  the  wish  of 

one  tenant  in  common,  who  is  mortgagee  of  the  other's  share,  98. 
redemption,  action,  in,  97. 
separate,  of  fixtures  apart  from  lands,  by  mortgagee,  82. 

•  of  mines  and  minerals  apart  from  surface,  by  mortgagee,  82, 

396. 
by   trustees,    281, 

896. 
under  S.L.  A.,  281. 
of  subsoil,  apart  from  surface,  209. 
tenant  for  life,  by,  209. 

best  price  UKist  be  made  at,  211. 
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SALE — ca)Uinued. 

tenant  for  life,  by — continued. 

conveyance  on,  288. 

infant,  806. 

lunatic,  809. 

married  woman,  307. 

mines  and  minerals,  apart  from  surface,  231. 

notice  of  intended,  284,  817. 

regulations  respecting,  211—218. 

rent-charge,  in  consideration  of,  211,  831. 

restriction  on,  of  mansion  house,  381. 

shifting  of  incumbrances,  on,  218. 

subsoil  of,  apart  from  surface,  209. 

when  the  settlement  or  a  private  Act  gives  the  power  to  the- 
trustees,  210. 
tenant  for  life,  to,  and  purchase  from,  as  between  him  and  the- 

settled  estate,  834. 
ti'ust  for,  or  power  of,  how  may  be  exercised,  870. 
trustees  by,  22,  158,  370. 

in  concurrence  with  other  vendors,  870. 

subject  to  depreciatory  conditions,  22,  371. 
under  Housing  of  the  Working  Classes  Act,  1890. ..211. 
under  Small  Holdings  Act,  1892,  to  county  council,  212. 

SALE,  POWER  OF.    See  Powkr  of  Sale. 

SALE,  TRUST  FOR, 

circumstances  which  will  put  an  end  to,  871. 

express  or  implied,  makes  land  settled  land  under  S.  L.  A.,  1882, 

8.  63.. .310. 
how  exerciseable,  370,  871. 

persons  having,   whether  present  or    future,   are   trustees  for  the 
purposes  of  the  S.  L.  A.,  204,  337. 

SALVAGE, 

expenditure  of  capital  money  in  nature  of,  how  far  may  be  authorized 
by  Court,  242,  336. 

SCHEME, 

authorized  improvements  by  tenant  for  life,  for,  255 — 257. 

Court  may  order  payment,  notwithstanding  no  previous,  836. 
Court,  submission  of,  to,  255. 

for  carrying  out  dedication  of  settled  land  for  streets,  etc.,  230. 
improvident,  possible  liability  of  trustees  for  approving,  251,  256. 
infant's  maintenance,  trustees  should  require,  123. 
married  woman's  interest,  necessity  for,  on  application  to  bind,  112. 
trustees,   submission  to  and  approval  by,   for  improvements   under 
S.  L.  A.,  255,  256. 

SCOTLAND, 

Acts  do  not  apply  to,  7,  8, 171^  193,  198,  340,  402,  411,  447,  453,  465. 

SEARCHES, 

Land  Registry,  in,  173,  174,  462. 


Digitized  by 


Google 


616  INDEX. 

SEARCHES— wn/int«rrf. 
official,  172,  176. 

not  for  deeds  inrolled,  176. 
solicitor  neglecting  to  make,  liability  of,  176. 
under  Land  Charges,  etc.,  Act,  1888. ..461,  462. 

SEARCHES  ACTS.     Se^  Land  Charges  Reoistbation  and  Srarchss 
Acts. 

SECURITIES.    And  see  Investments.   • 
meaning  of,  in  C.  A.,  1881...  14. 
in  S.  L.  A.,  208. 
in  Trustee  Act,  1893... 401. 
SEIGNIORY, 

extinguishment  of,  on  sale  to  tenant,  210. 

meaning  of,  21 0. 

purchase  of,  is  an  authorized  investment  of  capital  money,  240.    * 

sale  of,  under  S.  L.  A.,  210. 

SEISIN, 

unity  of,  effect  in  suspending  easements,  31. 

SEPARATE  ACKNOWLEDGMENT.    And  see  Acknowledgment. 

conveyance  by  married  woman,  tenant  for  life,  in  exercise  of  statutory 

power  does  not  need,  808. 
not  necessary  when  married  woman  is  a  bare  trustee,  872,  442. 

SEPARATE  ESTATE.    See  Married  Woman. 

SEPARATE  EXAMINATION  OF  MARRIED  WOMAN, 
as  to  consent  to  o»der  removing  restraint,  112. 
under  Settled  Estates  Act,  266,  420. 

SEPARATE  TRUSTEES, 

power  to  api^K)int  for  separate  shares,  864. 

semhle,  cannot  be  exercised,  unless  the  separate  trust  properties 
are  already  severed  or  immediately  severable,  865. 

SEQUESTRATOR, 

registration  of  order  appointing,  456. 

SETTLED  ESTATES  ACT.  1877, 

building  and  repairing  leases,  distinction  between,  in,  207. 

Court,  power  of,  to  authorize  leases  under,  116. 

infant,  absolutely  entitled,  land  of,  is  settled  land  within,  116. 

contingently  entitled,  land  of,  whether  settled  land  within,  116. 
leases  and  sales  of  property  of,  by  guardians  under,  117. 
proceeds  of  sale  of  realty  in  partition  action  in  Court,  belonging 
to,  whether  money  liable  to  be  invested  in  land  under  as.  S4, 
36  of,  266. 
trustees  for,  must  petition  for  stay  of  previous  order  under, 
before  exercising  powers  under  S.  L.  A.,  807. 
mansion  house,  meaning  of,  within,  332. 
married  woman,  separate  examination  of,  under,  266,  420. 
mining  lease,  peppercorn  or  smaller  rent  than  that  ultimately  payable  is 
permitted  by,  may  be  reserved  duiing  first  five  years  of,  221. 
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SETTLED  ESTATES  ACT,   IS7 7— contintusd, 

money  anthorized  by,  to  be  laid  out  in  purchase  of  land  may  be  applied 

in  rebuilding,  241,  242. 
order  of  Court,  as  to  lease,  etc.,  under,  to  be  condnsiye,  162. 

SETTLED  LAND, 

definition  of,  in  S.  L.  A.,  201. 

infant  absolutely  entitled,   land  of,  is,  within  Settled  Estates  Act, 

1877.. .116. 
land  settled  on  trust  for  sale  is,  310. 
what  is,  for  purposes  of  S.  L.  A.,  202. 

SETTLED  LAND  ACT,  1882, 

short  title,  commencement,  extent,  197. 

definitions,  198. 

powers  to  tenant  for  life  to  sell,  etc.,  209. 

regulations  respecting  sale,  etc.,  211. 

transfer  of  incumbrances  on  land  sold,  etc.,  213. 

power  for  tenant  for  life  to  lease,  214. 

regulations  respecting  leases  generally,  216. 

building  leases,  218. 

mining  leases,  220. 

variation  of  building  or  mining  leases,  221. 
part  of  mining  rent  to  be  set  aside,  222. 
leasing  powers  for  special  objects,  225. 
surrender  and  new  grant  of  leases,  226. 
licences  to  copyholders  for  leasing,  228. 
dedication  of  streets,  etc.,  229. 
separate  dealing  with  surface  and  minerals,  231. 
mortgage  for  equality  money  in  exchanges,  232. 
exercise  of  powers  as  to  undivided  shares,  232. 
completion  of  sale,  lease,  etc.,  233. 
capital  mouey  under  Act,  investment  of,  237. 

regulations  respecting,  245. 

arising  from  settled  land  in  England,  247. 
settlement  of  land  purchased,  etc.,  248. 
improvements  authorized  by  Act,  250. 

execution  of  scheme  for,  255. 

concurrence  with  other  persons  in,  257. 

tenant  for  life  to  maintain,  insure,  etc.,  258. 

protection  as  regards  waste  in  execution  of,  260. 

extension  of  Improvement  of  Land  Act,  1864,  as  to  improve- 
ments, 261. 
tenant  for  life  may  enter  into  contracts,  262. 
application  of  money  in  Court  under  Lands  Clauses  Acts,  265. 

of  money  in  hands  of  trustees  under  a  settlement,  267. 
of  money  received  for  lease  or  reversion,  268. 
cutting  and  sale  of  timber,  271. 

proceedings  for  protection  or  recovery  of  settled  land,  278. 
heirlooms,  274. 

appointment  of  trustees  by  Court,  278. 
number  of  trustees  to  whom  capital  money  may  be  paid,  280. 
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SETTLED  LAND  ACT,  lSS2^wHtinM(f, 
trusteea*  receipts,  281. 
protection  of  each  trustee  individually,  281. 
protection  of  trustees  generally,  282. 
trustees'  reimbursement,  288. 
reference  of  differences  to  Court,  283. 

notice  to  tnistees,  etc.,  before  exercising  certain  powers,  284. 
procedure,  286. 

payment  of  costs  out  of  settled  pi-operty,  288. 
filing  of  certiKcates,  etc.,  of  commissioners  (now  Board  of  Agricaltare),. 

290. 
statutory  powers  not  assignable  or  capable  of  release.  290, 

prohibition  against  exercise  of,  void,  293. 

provision  against  forfeiture  by  exercise  of,  294. 

tenant  for  life  trustee  for  all  (larties,  in  exercise  of,  294. 

protection  of  purchasers,  etc. ,  296. 

exercise  of,  limitation  of  provisions  relating  to,  296. 

saving  for  other  powers,  297. 

additional  or  larger  powers  confeiTed  by  settlement.  299. 

other  limited  owners,  to  have,  299. 
infant  absolutely  entitled,  deemed  tenant  for  Kfe,  305. 
tenant  for  life,  infant,  306. 

married  woman,  307. 
lunatic,  309. 
settlements  by  way  of  trust  for  sale,  31 0. 
repeal  of  enactments  in  schedule,  314. 
modifications  respecting  Ireland,  315. 
schedule  of  repealed  enactments,  316. 

SETTLED  LAND   ACT,   1884, 

short  title,  interpretation,  construction  of  Act,  317. 

fine  on  a  lease  to  be  capital  money,  317. 

notice  under  s.  45  of  Act  of  1882  to  be  general,  317. 

as  to  consents  of  tenants  for  life,  319. 

powers  given  by  8.  68  of  Act  of  1882  to  be  exercised  only  with  leave  of 

the  Court,  320. 
curtesy  to  be  deemed  to  arise  under  settlement,  323. 

SETTLED   LAND  ACT,   1887, 

amendment  ot  s.  21  of  Act  of  1882... 325. 

8.  28  of  Act  of  1882  to  apply  to  improvements  within  preceding 

section,  326. 
^hort  title,  326. 

SETTLED  LAND  ACT,   1889, 

construction  and  short  title,  327. 

option  of  purchase  in  building  lease,  327. 

price  to  be  paid  in  respect  thereof  to  be  capital  money,  327. 

SETTLED  LAND  ACT,  1890, 

short  title,  construction,  inter]>retation,  328. 

definition  of  instrument  made  by  tenant  for  life  in  consideration  of 
marriage,  328. 
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SETTLED   LAND   ACT,  lS90-<otfHnued, 

creation  of  easements  on  exchange  or  partition,  329. 

completion  of  predecessor's  contract,  880. 

provisions  as  to  leases  for  twenty- one  years  and  for  three  years,  830. 

provision  as  to  mining  leases,  830. 

power  to  reserve  a  rent-charge  or  a  grant  in  fee  for  building  purposes, 

831. 
restrictions  on  sale,  exchange,  or  lease  of  mansion  house,  331. 
power  to  raise  money  by  mortgage  for  discharge  of  incumbrances, 

338. 
provision  enabling  dealings  between  tenant  for  life  and  the  estate,  834. 
improvements  additional  to  those  authorized  by  s.  25  of  S.  L.  A., 

1882...335. 
capital  money  in  Court  may  be  paid  out  to  trustees,  386. 
power  for  Court  to  dispense  with  scheme,  386. 
trustees  for  purposes  of  S.  L.  A.,  837. 
extension  of  meaning  of  **  working  classes,*'  338. 
vacation  of  writs  and  oi-ders  affecting  land,  389. 

SETTLEMENT, 

award  under  Inclosurc  Act  to  ecclesiastical   corporation  does  not 

constitute  a,  199. 
compound,  200,  829. 

covenants  for  title  in,  implied  by  conveying  as  settlor,  42. 
creation  of  more  than  one,  by  same  instrument,  199. 
several,  by  one  instrument,  199,  200,  235. 
definition  of,  198. 
estates,  etc.,  having  priority  to,  discharged  by  conveyance  of  tenant 

for  life,  235. 
feoffments,  whether  included  in,  200. 
incumbrances,  when   money  arising  under  one,  may  be  applied  in 

discharge  of,  on  lands  in  another,  239. 
infant,  created  by,  201. 
instrument  creating,  does  not  cease  to  be  a  settlement  because  of 

subsequent  deed  affecting  interests  created  by  it,  200. 
instruments  creating,  how  far  instruments  by  way  of  family  arrange- 
ments, etc  ,  are,  328. 
investment  of  moneys  in  hnnds  of  trustees  under  powers  of,  267. 
land  bought  with  capital  money,  of,  248. 
married  woman,  of,  effect  of  M.  W.  P.  A.  on,  442 — 444. 
powers  of,  additional  to  S.  L.  A.  powers,  297. 

conflicting  with  S.  L.  A.  powers,  297. 
consent  of  tenant  for  life  to  exercise  of,  297. 
remainder  or  reversion  not  disposed  of  by,  is  included  in,  201. 
summons  in  relation  to,  title  of,  where  part  of  the  settled  property 

18  subject  to  a  sub-settlement,  201. 
trust  for  sale,  by  way  of,  310—314. 

powers  of  tenant  for  life  under,  to  be  exercised  only 

with  leave  of  Court,  320. 
principles  on  which  such  leave  is  granted,  321. 
SETTLOR, 

covenants  for  title  by,  42. 
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SEVERANCE, 

of  minerals  from  surface,  231,  896. 
of  reversion,  53 — 60. 

apportionment  of  conditions  on,  56. 

lessor's  covenants  on,  57. 

rent  and  lessee's  covenants  on,  54 — 56. 

SHARK    See  Undivided  Shake. 

SHARES, 

lien  of  company  on  members',  is  a  mortgage  within  s.  2  (vL)  oi 

C.  A.,  1881...12. 
married  woman,  standing  in  sole  name  of,  to  be  deemed  her  separate 
property,  430,  431. 
standing  in  name  of,  jointly  with  any  person  other 

than  husband,  431. 
trustee  of,  may  transfer  as/em^  sole^  441. 
stock  includes  fully  paid-up,  in  Trustee  Act,  1898... 401. 
waterworks  company,  in,  trustees  authorized  to  take  under  s.  25  (xiiL) 
ofS.  L.  A.,  1882.. .258. 

SHIFTING  INCUMBRANCES, 

provisions  of  S.  L.  A.  relating  to,  218,  249,  260. 

SHORT  FORMS  OF  DEEDS, 
how  far  sufficient,  144. 
precedents  of,  166—170. 

SILOS, 

inserted  as  an  authorized  improvement  in  S.  L.  A.,  by  Agricultural 
Holdings  Acts,  1883  and  1900.. .253,  537,  538. 

SOLICITOR.    A)ul  see  Receipt  ;  Solicitor  to  Trustees  for  purposes 
OF  S.  L.  A. 
costs  of,  conducting  sale  under  S.  L.  A.,  209. 

separate,  of  each  of  several  persons  constituting  tenant  for 
Ufe,  204. 
deposit  of  trast  title  deeds  with,  when  justified,  53. 
notice  to,  how  far  notice  to  client,  177. 

to  trustees,  under  S.  L.  A.,  284,  318. 
payment  to,  acting  for  both  vendor  and  purchaser,  148. 
by  cheque,  143. 
of  trast  moneys,  144,  372. 

receipt  in,  or  indorsed  on,  deed,  on  authority  of,  142. 
protection  to,  and  liability  of  adopting  C.  A.,  1881. ..158. 
searches  by,  under  C.  A.,  1882. ..172. 

protection  of,  in  making,  172.* 
under  Land  Charges,  etc.  Act,  1888.. .462. 
tenant  for  life,  of,  whether  can  be  appointed  a  trustee,  362, 
trastees,  of,  payment  of  tru^t  money  to,  144,  372. 

SOLICITOR  TO  TRUSTEES  FOR  PURPOSES  OF  S.  L.  A., 
meaning  of  the  phrase,  285. 
notice  to,  of  exercise  of  statutory  powers,  284,  818. 
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SPECIALTY, 

debt  by,  distinction  between  a  simple  contract,  146. 
heirs  bound  by,  though  not  mentioned,  146. 

SPECIFIC  PERFORMANCE, 

C.  A.,  1881,  8.  3,  not  to  affect,  22. 

whether  decreed  on  contract  by  trustees  containing  needlessly  depre- 
ciatory conditions,  22. 

whether  decreed  on  contract  by  lessee  to  sell  his  interest  as  a  lea.<^e 
when  other  houses  were  comprised  in  the  superior  lease,  18. 

SQUARES.     And  see  Open  Spaces. 

dedication  of  land  for,  by  tenant  for  life,  229. 

STAMPS, 

on  acknowledgment  and  undertaking,  53. 

on  appointment  of  new  trustees  and  vesting  of  trust  property,  370. 

on  transfer  of  mortgage  with  new  proviso  for  redemption,  103. 

STATUTE  OF  LIMITATION, 
directors  may  plead,  345. 
protection  of  trustees  under,  344 — 348. 

STATUTES  CITED  OR  REFERRED  TO,* 

13  Edw.  1  (St.  Westm.  2,  or  De  cUmU  amdUianalibus),  146,  277,  302. 

18  Edw.  1  (St.  Westm.  3,  or  Quia  EmpUyres),  11,  126,  188,  240. 

27  Hen.  8,  c.  10  (St.  of  Uses),  136,  249. 

27  Hen.  8,  c.  16  (St.  of  Inrolments),  176,  188. 

32  Hen.  8,  c.  34  (grantees  of  reversions),  63,  54,  65,  56,  57,  68. 

34  k  35  Hen.  8,  c.  20  (feigned  recoveries),  300,  301,  302. 

13  Eliz.  c.  6...443. 

27  Eliz.  c.  4... 466,  467. 

21  Jac.  1,  c.  16  (Limitation  Act,  1623),  846,  397,  422,  439. 

10  Car.  1,  c.  3. ..467. 

29  Car.  2,  c.  3  (St.  of  Frauds),  146,  200. 

3  &  4  Will.  &  M.  c.  14  (fraudulent  devises),  72, 146. 
6  &  7  Will.  3,  c.  14. ..146. 

3&  4  Anne,  c.  6... 301. 

4  &  5  Anne,  c  3. ..427. 

6  Anne,  c.  3. ..301. 

7  Anne,  c.  20... 464. 

4  Geo.  2,  c.  28  ..64,  66,  126. 
9  Geo.  2,  c.  36... 176. 

14  Geo.  2,  c.  20... 146. 
20  Geo.  2,  c.  42. ..213. 
14  Geo.  8,  c.  78... 66,  93. 
34  Geo.  3,  c.  76...257. 
86  Geo.  3,  c.  52. ..395. 

39  k  40  Geo.  3,  c.  98  (Thellusson  Act),  198,  203,  302. 
43  Geo.  3,  c.  108.. .419. 
47  Geo.  3,  c.  74. ..147. 

*  Note. — This  does  not  include  references  to  the  Acts  accompanied  by 
notes  or  commentaries. 
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STATUTES   CITED   OR  REFERRED  TO-^cotUiniied. 
52  Geo.  3,  c  161... 257. 
54  0eo.  3,  c.  161. ..301. 

11  Geo.  4  &  1  Will.  4,  c.  47  (frauilulent  dcvisett),  146,  147. 
3  &  4  Will.  4,  c  27  (i-eal  proi>erty  limiUtion),  88,  89, 153,  340,344. 
3  A  4  Will.  4,  c.  74  (abolition  of  tine«  and  recoveries),  139,  172,  176, 

183,  300,  304,  808. 
3  &  4  Will.  4,  c.  104. ..72,  146,  147,  148. 

3  &  4  Will.  4,  c.  105  (dower),  148. 
4&5  Will.  4,  c.  23... 399. 

4  &  5  Will.  4,  i'.  92  i'abolition  of  tines  and  recovcrieH,  Ireland),  172, 

183. 

5  k  6  Will.  4.  c.  «2  (SUtutor}'  Declarations  Act,  1835),  160. 

7  Will.   4  k   1  Vict.   c.  26  (Will«  Act),  10,  13,  105,    147,  416,  451, 

452. 

1  k  2  Vict  c.  110.. .173,  460,  464. 

2  k  3  Vict.  c.  11...  173,  322,  458.  464. 

5  &  6  Vict.  c.  35  (Income  Tax  Act,  1842),  218. 

6  &  7  Vict.  r.  23  fenfranchi-senient  of  copyhold.s),  125. 
7&S  Vict.  c.  84... 93,  94. 

8  Vict.  c.  18  (Lands  Clauses  Act),  135,  241,  243,  257,  265,  266,  267, 

269,  297,  377. 
Sk9  Vict.  c.  20  (Railways  Clauses  Act,  1845),  208. 
8  &  9  Vict.  c.  56. ..2,5.'). 
8  &  9  Vict.  c.  106. ..54,  135,  155,  200. 
9&10  Vict.  c.  101. ..232. 
lO&ll  Vict.  c.  11. ..232. 

10  &  11  Vict.  c.  96. ..395. 

11  &  12  Vict.  c.  63  (Public  Hcaltb  Act,  1848),  238. 

12  &  13  Vict.  c.  26. ..216,  226. 
12&13  Vict.  c.  74  .395. 

13  &  14  Vict.  c.  17. ..226. 

13  &  14  Vict.  c.  21  (Loiil  Brou^diani's  Act),  Ki. 

13  &  14  Vict.  c.  28..  370. 

13  All  Vict.  c.  31... 232. 

13  &  14  Vi;t.  c.  60  (Tiustee  Act,  1850),  23,  278,  363,  365,  367,  369, 

381,  382,  383,  384,  385,  386,  387,  388,  389,  390,  392,  393, 

394,  395,  399,  400,  401. 
15  k  16  Vict.  c.  55  (Trustee  Extension  Act,  1852),  278,  381.387,  388, 

389,  390,  399,  400. 
15  &  16  Vict.  c.  76  (C.  L.  P.  Act,  1852),  66. 

15  k  16  Vict.  c.  86  (Chancery  Procedure  Act,  1852),  98,  100. 

16  k  17  Vict.  c.  51  (Succession  Duty  Act,  1853),  236. 

16  k  17  Vict.  c.  70  (Lunacy  Regulation  Act,  1853),  309,  362. 

17  &  18  Vict.  c.  36  (Bills  of  Sale  Act),  9. 
17  k  18  Vict.  c.  75. ..184. 

17  k  18  Vict.  c.  104  (Merchant  Shipping  Act,  1854),  89. 

18  &  19  Vict.  f.  15. ..125,  173. 

18  &  19  Vict.  c.  43  (Infant  Settlement  Act),  443. 
18  &  19  Vict.  c.  120.. .231. 
18  &  19  Vict.  c.  122... 94. 


Digitized  by 


Google 


INDEX.  628 

STATUTES  CITED  OR  REFERRED  TO-conlimitd, 
19&:-20  Vict.  c.  9. ..232. 

19  &  20  Vict.  c.  97  (Mercantile  Law  Aineudment  Act,  1866),  346. 
19  A  20  Vict.  c.  112.. .231. 

19  &  20  Vict.  c.  120  (Sett!e»l  Estates  Act,   1856),  116,  117,  162,  202, 

206,  222,  268. 

20  &  21  Vict.  c.  85  (Matriiuoiiial  Causes  Act,  1857),  428. 

22  k  23  Vict.  c.  35  (Lui\l  St.  Leonards'  Act,  1859),  57,  59,  Q^,  133, 

136,  173,  187,  460. 

23  &  24  Vict.  c.  88  (Lord  St.  Leonards*  Act,  1860),  173,  460,  464. 
23  &  24  Vict.  c.  106.. .265. 

'2S  k  24  Vict  c.  115  .173,  322. 

23  k  24  Vict.  c.  124..  376. 

23  &  24  Vict.  c.  126  (C.  L.  P.  Act,  1860),  64,  66,  67. 

23  &  24  Vict.  c.  145  (Lord  Cran worth's  Act),  80,  82,  86,  95,  96,  120, 

121,  123,  163,  164,  314,  362,  376,  377,  378,  380,  393. 
24&25  Vict.  c.  9.. .176. 

24  k  25  Vict  c.  96  (Larceny  Act,  1861,)  436,  440. 

24  k  25  Vict.  c.  13:{  (Land  Dminage  Act,  1861),  454. 

25  vV:  26  Vict  c.  89  (Com|Minies  Act,  1862),  81,  132,  162. 

25  k  26  Vict.  c.  102  (Metropolis  Management  Act,  1862),  38. 
25&26  Vict  c.  108... 396. 

26  k  27  Vict  c.  13.. .231. 

26  k  27  Vict  c.  73  (Indian  Stock  Certificate  Act,  1863),  356,  357. 
'27  k  28  Vict  c.  13.. .130. 

27  k  28  Vict.  c.  19  (Companies  Seals  Act,  1864),  132. 
27  &  28  Vict  c.  45... 202. 

27  k  28  Vict.  c.  112. ..173,  4.^>8,  464. 

•j7  &  28  Vict  c.  114  (Improvement  of  Land  Act,  1864),  173,  214,  232, 
242,  254,  255,  257,  261,  290,  314,  355. 

28  k  29  Vict  c.  78...3.'»6. 
28  &  29  Vict.  c.  90. ..94. 

2S&  29  Vict  c.  104. ..173,  464. 
30  &  31  Vict  c.  47... 322. 

30  k  31  Vict.  c.  59  (Statute  Law  Revision  Act,  1867),  66. 

31  &  32  Vict.  c.  37  (Documentaiy  Evidence  Act,  1868),  289. 
31  k  32  Vict  c.  40  (Partition  Act,  1868),  266,  269,  387. 

31  &  32  Vict  c.  54. ..173,  463. 

31  k  32  Vict  c.  122. ..445. 

32  k  33  Viet  c.  18. ..268 

32  k  33  Vict.  c.  41  (Poor  Rate,  etc..  Act,  1869),  423. 

32  k  33  Vict.  c.  46. ..147,  148. 

32  k  33  Vict.  c.  62  (Debtors  Act,  1869),  421,  457. 

32  k  33  Vict  c.  110...378. 

33  k  34  Vict.  c.  .">6  (Limited  Ownei*s  Residences  Act,  1870),  242. 
33  &  34  Vict  c.  71  (National  Debt  Act,  1870),  356,  857. 

33  &  34  Vict  c.  78  (Tmmways  Act,  1870),  81. 

33  &  34  Vict.  c.  93  (Mariied  Women's  Property  Act,  1870),  415,  426, 
431,  432,  434,  43.'),  437,  438,  439,  441,  443,  445. 

33  k  34  Viet.  c.  97  ^Stamj)  Act,  1870),  103,  163. 

34  Vict.  c.  27  (Debenture  Stock  Act,  1871),  355. 


Digitized  by 


Google 


624  INDEX. 

STATUTES  CITED  OE  REFERRED  TO-^cotUinued. 

34  &  85  Vict  c.  84...242. 

35  A  86  Vict.  c.  24... 176. 
35  k  36  Vict.  c.  44.. .401. 

86  k  37  Vict  c.  50  (Places  of  Worship  Sites  Act,  1878),  280,  242. 

86  k  37  Vict  c.  66  (Judicature  Act,  1873),  82,  88,  88, 89,  97,  231,  345. 

87  k  88  Vict  c.  50  (Married  Women's  Property  Act,  1874),  415,  487. 

438,  439,  445. 

37  k  88  Vict  c.  57  (Real  Property  Limitation  Act,  1874),  77,  345, 

347. 

88  k  39  Vict.  c.  55  (Public  Health  Act,  1875).  88,  238,  254,  334,  455, 

459. 

38  k  89  Vict  c.  77  (Judicature  Act,  1875),  428. 
38&39  Vict  c.  66... 370. 

88  k  89  Vict.  c.  83  (LocaI  Loans  Act  1875),  855,  356,  857. 
38  k  39  Vict  c.  87  (Land  Tr.msfer  Act  1875),  4,  5,  106. 

89  k  40  Vict.  c.  59  (Appellate  Jurisdiction  Act,  1876),  175,  184. 

40  k  41  Vict  c.  18  (Settled  Estates  Act  1877),  112,  116,  117,  162, 

164,  207,  209,  2J0,  221,  222,  228,  280,  232,  235,  241,  242. 

265,  266,  267,  268,  269,  273,  280,  298,  299,  807,  814,  832, 

420. 
40  It  41  Vict  c.  31. ..232. 
40&41  Vict  c.  35.. .281. 
40  k  41  Vict  c.  56. ..315. 
40  k  41  Vict.  c.  57  (Supreme  Court  of  Judicature  Act  (Ireland),  1877), 

184,  315,  428. 

40  k  41  Vict.  c.  59  (Colonial  Stock  Act,  1877),  854,  856,  357. 

41  k  42  Vict  c.  81  (Bills  of  Sale  Act  1878),  74,  419. 

42  k  43  Vict  c.  78  (Judicature  (Officers)  Act  1879),  173. 

43  k  44  Vict.  c.  8  (Isle  of  Man  Loans  Act,  1880),  356. 

44  k  46  Vict  c  34... 231. 

44  k  45  Vict  c.  44  (Solicitor's  Remuneration  Act,  1881),  209,  411. 

44  k  45  Vict  c.  68  (Supreme  Court  of  Judicature  Act  1881),  175,  184. 

45  k  46  Vict  c.  9  (Documentary  Evidence  Act.  1882),  289. 

45  &  46  Vict  c.  21. ..242. 

46  k  46  Vict.  c.  31  (Inferior  Courts  Judsjments  Extension  Act,  1882), 

463. 

45  k  46  Viet  c.  43  (Bills  of  Sale  Act,  1882),  88,  74,  75,  82. 

46  &  46  Vict  c.  50,  s.  242...231. 

46  k  47  Vict  c.  52  (Bankruptcy  Act  1883),  65,  66,  381,  425,  457. 
46  k  47  Vict  c.  61  (Agricultural  Holdings  Act,  1883),  237,  24.5,  258, 

254,  454. 
48  k  49  Vict.  c.  72  (Housing  of  the  Working  Classes  Act,  1885),  338. 
48  k  49  Vict.  c.  cxcn.  (Hastings  Improvement  Act),  469. 

50  k  51  Vict.  c.  21  (Water  CJompauies  (Regulations  of  Powers)  Act, 

1887),  459. 
50&51  Vict  c.  32... 231. 

60  k  51  Vict  c.  67  (Deeds  of  Arrangement  Act,  1887),  455. 
60  k  51  Vict  c.  73  (Copyhold  Act  1887),  46,  106,  229. 

51  k  52  Vict.  c.  20  (Glebe  Lands  Act,  1888),  211,  299. 

51  &  52  Vict  c.  42  (Mortmain,  etc.,  Act,  1888),  130,  176. 
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STATUTES  CITED   OR  REFERRED  TO— continued, 
51  &  52  Vict.  c.  43  (County  Courts  Act,  1888),  88. 

51  &  62  Vict.  c.  62  (Preferential  Payments  in  Bankruptcy  Act,  1888), 428. 

62  &  58  Vict.  c.  30  (Board  of  Agriculture  Act,  1889),  128,  289. 

52  &  68  Vict.  0.  32  (Trustee  Act,  1889),  350. 

52  &  58  Vict.  c.  63  (Interpretation  Act,  1889),  10. 

53  Vict.  c.  6  (Lunacy  Act,  1890),  234,  309,  362,  367,  385,  393,  394. 

53  &  54  Vict.  c.  63  (Companies  (Winding-up)  Act,  1890),  162. 

63  &  54  Vict.  c.  70  (Housing  of  Working  Classes  Act,  1890),  211,  217, 

252. 

54  &  55  Vict.  c.  39  (Stamp  Act,  1891),  103. 

54  &  55  Vict.  c.  57  (Redemption  of  Rent  (Ireland)  Act,  1891),  320. 

54  &  65  Vict.  c.  76  (Public  Health  (London)  Act,  1891),  337. 
65  Vict.  c.  10  (Short  Titles  Act,  1892),  160. 

55  &  56  Vict.  c.  31  (Small  Holdings  Act,  1892),  212. 

55  &  56  Vict.  c.  57  (Private  Streets  Works  Act,  1892),  38. 
55  &  56  Vict.  c.  58  (Accumulations  Act,  1892),  238. 

67  &  58  Vict  c.  30  (Finance  Act,  1894),  199,  237. 

57  &  58  Vict.  c.  46  (Copyhold  Act,  1894),  16,  46, 106,  211,  213,  229,  386. 

68  Vict,  c  9  (Documentary  Evidence  Act,  1895),  289. 

61  &  62  Vict.  c.  36  (Criminal  Evidence  Act,  1898),  436,  440. 

68  &  64  Vict  c.  50  (Agricultural  Holdings  Act,  1900),  237,  245,  253,. 

254. 
68  &  64  Vict  c.  62  (Colonial  Stock  Act,  1900),  354. 

STATUTORY  CONDITIONS  OF  SALE.    ^«j  Conditions  of  Sale. 

STATUTORY  DECLARATIONS  ACT, 
short  title  of,  5  &  6  Will.  4,  c.  6. ..160. 

STATUTORY  MORTGAGE.     And  see  Mobtgage. 
covenants  implied  in,  101. 

to  be  joint  and  several,  103. 
enactments  respecting,  100 — 104. 
forms  of,  166—168. 

insertion  of  new  proviso  for  redemption  in,  103. 
re-conveyance  of,  104,  168. 
transfer  of,  102,  167. 

STEWARD, 

definition  of,  in  S.  L.  A.,  208. 

STOCK, 

definition  of,  in  Trustee  Act,  1893... 401. 

STREETS.    And  see  Open  Spaces. 

dedication  by  tenant  for  life  of  land  for,  229. 

SUB-DEMISE.    See  Underlease. 

SUB-RECITAL.    See  Recital. 

SUCCESSION, 

what  is  a,  within  the  meaning  of  S.  L.  A.,  198. 
C.  S  s 
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SrcCESSION  DUTY, 

liability  to,   discharged  by  conveyance  of  tenant    for    life    nnder 
S,  L.  A.,  235. 

SUMMONS.    AtuI  see  Vendor  and  PuRCHAftKR  Summons. 
applications  by,  nnder  C.  A.,  18S1...26,  160. 

.Judicial  Trustees  Act,  1896... 408. 
M.  W.  r.  Act,  440. 
S.  L.  Acta,  286,  503. 

forms  of,  506. 
Trustee  Act,  1893. ..382. 
V.  and  P.  Act,  6. 
title  of,  in  relation  to  settlement,  where  part  of  property  comprised 
in  a  sub-settlement,  201. 

SUPrLEMEXTAL   DEED, 

coustruction  of,  and  remarks  upon,  140. 
recitals  in,  141. 

SURFACE, 

dealings  with,  and  minerals  apart,  by  mortgagee,  82,  396. 

by  tenant  for  life,  215,  231,  832. 

by  trustees,  231,  896. 
sale  of  subsoil  apart  from,  by  tenant  for  life,  209. 

.SURRENDER, 

application  of  compensation  money  paid  on,  227. 
contract  for  lease,  of,  to  tenant  for  life,  263. 
covenant  to,  made  by  deed,  is  a  conveyance,  11,  45. 
must  be  of  whole  estate  of  surrenderor,  227. 

but  not  necessarily  of  the  whole  of  the  land,  227. 
privity  of  estate  necessary  for,  227. 
tenant  for  life  may  accept,  226. 

may  grant  a  new  lease  on,  226. 
to  whom  should  be  made,  227. 
voluntary,  of  lease,  covenants  for  title  in,  35. 

SURVIVORSHIP, 

of  benefit  of  covenants  and  bonds,  148. 
of  powers  of  trustees  and  executors, 

on  death,  379. 

on  disclaimer,  181,  182. 

for  purposes  of  S.  L.  A.,  when  appointed  by  the  Court,  280. 
of  title  to  money  owing  on  a  joint  account,  149. 

TACKING, 

distinguished  from  consolidation,  71. 

TENANCY  BY  ENTIRETIES, 
of  husband  and  wife,  427,  429. 

TENANCY  BY  THE  CURTESY, 

creation  of,  what  circumstances  necessary  for,  414. 
equitable,  414. 
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TENANCY  BY  THE  CURTESY— eoiUinued. 
M.  W.  P.  A.,  how  far  affected  by,  414. 
separate  use,  effect  of,  on,  414. 
succession  is  not  created  by  possibility  of,  where  wife  absolutely 

entitled,  198,  808. 
undisposed  of  realty  of  deceased  wife,  in,  418. 

TENANT  BY  THE  CURTESY, 

assurances  made  by,  in  exercise  of  statutory  powers  may  extend  over 

such  estate  as  descends  from  wife  to  her  heir,  328. 
estate  of,  deemed  to  arise  for  purposes  of  S.  L.  A.  under  a  settlement 

made  by  wife,  323. 
statutory  powers  of  under  S.  L.  A.,  804. 

TENANT  FOR  LIFE, 

act  of,  within  scope  of  statutory  powers,  will  be  taken  to  have  been 

done  in  exercise  of  the  powers,  300. 
applications  to  the  Court  by,  on  difference  with  trustees,  283. 

on  questions  as  to  conflict  of  powers,  208. 
apportionment  between,  and  remainderman,  of  mining  rents,  222. 

of  money  arising  from  sale 
of  leaseholds,  266—268. 
of  money  arising  from  sale 
of  reversion,  266 — 270. 
of  proceeds  of  cut  timber, 
271. 
of  windfalls,  273. 
assignee  for  value  of,  consent  of,  to  exercise  of  statutory  powers,  292. 
to  granting  of  leases  by  tenant  for  life  in 
possession,  not  necessary,  291. 
costs  of,  293. 
exercise  of  statutory  jwwers  by  tenant  for  life 

cannot  prejudice,  291,  292. 
possession,  may  be  let  into,  203. 
statutory  powers  cannot  be  exercised  by,  203, 290. 
assignment  for  value  by,  effect  of^  291,  292. 

family  arrangement,  charge  created  in  life 
interest  by  way  of,  is  not  an,  291. 
attorney,  cannot  exercise  powers  by,  296. 

bankrupt,  refusing  to  exercise  statutory  powers,  remedy  against,  292. 
capital  money,  application  of,  powers  of,  as  to,  245 — 247,  266. 
committee  of  lunatic,  can  enter  into  covenants  on  behalf  of,  234. 
concurrence  of,  in  dealing  with  undivided  share,  232. 
in  improvements,  257. 

in  re-settlement,  effect  of,  on  statutory  powers,  291. 
with  adjacent  owners,  233. 
concurrent  owners,  several,  may  be,  204. 

consent  of  one  of,  suffices  for  exercise  of 
powers  conferred  by  settlement,  204, 319. 
costs  of,  acting  separately,  204,  244. 
majority    of,    cannot    bind    dissentient 
minority,  204. 

S  S   2 
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TKNANT  FOR  LIFE— cotUiniied. 

consent  of,  to  change  of  investments  of  capital  money,  247. 
to  exercise  of  powers  by  trnstees,  203,  297. 

where  settlement  is  by  way  of  trust 
for  sale,  819. 
to  mortgage  by  trustees  under  power,  236. 
where  several   concurrent  owners  constitute  tenant   for 
life,  203,  319. 
consent  of  mortgagees  of,  to  sale  of  mansion  house,  292. 
consents,  to  be  given  on  behalf  of  infant,  203. 

lunatic,  203. 
contracts  by,  262—265. 

to   exercise  power  of  leasing   conferred    by    settlement    bind 
remainderman,  263. 
contracts  of  predecessor,  may  be  completed  by,  225,  230. 
conveyances  by,  to  give  effect  to  statutory  powers,  233 — 237. 
costs  of,  244,  273. 

covenant  for  renewal  in  leases  by,  216,  262. 
covenants  for  title  by,  where  consent  has  been  given  by  one  on  behalf 

of  several  concurrent  owners,  320. 
custody  of  title  deeds,  is  entitled  to,  51,  52,  203. 
dedication  of  land  by,  for  streets  and  open  spaces,  229 — 231. 
definition  of,  202. 

includes  both  legal  and  equitable,  202. 
enfranchisement  by,  210. 

regiUations  respecting,  213. 
equitable,  cannot  distrain,  216. 

custody  of  title  deeds,  how  far  entitled  to,  51,  52,  208. 
mortgagee  of,  may  insist  on  trustees  retaining  title  deeds,  52. 
possession,  is  generally  entitled  to  be  let  into,  52,  203. 
whether  surrender  of  a  lease  can  be  made  to,  227. 
exchange  by,  211.  ^ 

regulations  respecting,  212,  213. 
exchange  with,  trustees  may  exercise  statutory  powers  on,  211,  334. 
expectations  of  increase  of  value,  no  ground  for  restraining  sale  by,  209. 
extension  of  statutory  powers  of,  by  settlement,  299. 
fiduciary  position  of,  294. 
fines,  when  entitled  to,  217,  224,  226,  228,  229. 

on  granting  of  lease  cannot  be  taken  by,  without  consent  of  his 
incumbrancers,  217. 
heirlooms,  sale  of,  by,  274 — 278. 

improvements,  duties  and  powers  of,  as  to,  251,  255,  257,  258,  260. 
income  of  lease  contracted   to  be  granted  by  a  testator  who  was 

absolute  owner,  is  entitled  to,  223. 
income  of  leaseholds  purchased  out  of  capital  money,  is  entitled  to,  241. 
increase  of  rent,  voluntarily  consented  to  by  lessee,  whether  entitled 

to,  267. 
incumbrances,  shifting  of,  on  sale,  etc.,  by,  213. 
infant,  absolutely  entitled,  is  within  meaning  of  S.  L.  A. ,  305. 
consents  on  behalf  of,  203. 
contingently  entitled  is  not,  pending  the  contingency,  806. 
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TENANT  FOR  LITE— continued. 

infant,  trustees  may  contract  on  behalf  of,  264. 

may  exercise  statutory  powers  on  behalf  of,  806. 
information  to  be  given  by,  to  trustees,  with  regard  to  sales,  etc., 

818. 
insure,  obligation  on,  to,  258. 
investments,  powers  of,  as  to,  245,  246,  247,  265. 
joint  tenant,  204,  819. 
land  settled  by  way  of  trust  for  sale,  who  is,  of,  311. 

exercise  of  statutory  powers  by,  810,  320. 
lease  by,  at  common  law,  whether  can  be  overridden  by  subsequent 

lease  under  the  statutory  powers,  292. 
lease  by,  to  trustee  for  himself,  216. 
leases  by,  under  S.  L.  A.  powers,  214. 
building,  215,  218. 

covenant  for  renewal,  insertion  of  in,  216,  262. 
mansion  and  park  of,  331. 
mining,  215,  220,  380. 
term  not  exceeding  twenty-one  years  without  fine,    for, 

330. 
regulations  respecting,  215,  216—225,  330. 
to  confirm  previous  lease,  226. 

to  give  effect  to  covenant  for  renewal  in  previous  lease,  225. 
to  give  effect  to  predecessor's  contract,  225. 
licences  to  lease  copyholds  may  be  granted  by,  228. 
lunatic,  committee  of,  can  enter  into  covenants  on  behalf  of,  284. 
can  exercise  statutory  powers,  809. 
consents  to  be  given  by,  on  behalf  of,  208. 
married  woman,  309. 

not  so  found,  jurisdiction  of  Court  to  authorize  person  to 
exercise  statutory  powers  on  behalf  of,  809. 
manor,  powers  of,  as  to,  210. 

mansion  house,  building  and  improvement  of,  by,  211. 
re-building  of,  by,  335. 
sale,  exchange  or  lease  of,  by,  831. 
married  woman,  115,  307. 
mines,  working  of,  by,  228. 
mining  lease,  grant  of,  by,  214,  220—225,  830. 
mortgage  by,  for  discharge  of  incumbrances,  338. 

for  effecting  enfranchisement,  equality  of  exchange,  or 

partition,  232. 
for  payment  of  costs,   charges,   and    expenses    under 
direction  of  the  Court,  288. 
notices  to  be  given  by,  before  exercising  powers,  284,  817,  330. 
obligations  on,  to  maintain  and  insure,  258 — 260. 
option  to  purchase,  insertion  of,  in  lease,  by,  262,  327. 
partition  by,  211. 

regulations  respecting,  212. 
partitition  with,  trustees  may  exercise  statutory   powers  on,  211, 

384. 
permissive  waste,  liability  of,  for,  258. 
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persons  who  have  the  powers  of  a,  299,  305. 
person  entitled  to  a  base  fee,  301. 
person  entitled  to  income  of  land  during  his  own  or  any  other 

life,  or  nntil  sale  of  the  land,  or  until  forfeiture,  304. 
tenant  by  the  curtesy,  304. 

for  life,  whose  estate  is  liable  to  be  defeated,  303. 
for  the  life  of  another,  302. 
for  years  determinable  on  life,  302. 
in  fee,  with  executory  gift  over,  801. 
in  tail,  300. 

in  tail,  after  possibility  of  issue  extinct,  304. 
powers  under  settlement  or  statutory,  option  of,  of  exercising,  29S. 
j»rohibitions  affecting,  void,  293. 
protection  of  settled  land,  proceedings  for,  by,  273. 
purchaser  from,  protection  of,  296. 

rpimbursement  of,  for  improvements,  240,  246,  251,  326,  836. 
release  by,  of  powers  ineffectual,  290. 
repairs,  liability  of,  for,  258. 

re-settlement,  concurrence  of,  in,  does  not  affect  powers,  291. 
sale  by,  209,  211,  213,  231,  331. 

believing  himself  to  be  absolute  owner,  210. 
conveyance,  to  give  effect  to,  233. 
regulations  respecting,  211,  212. 
sale  to,  209,  334. 

settlement,  powers  of,  under,  295,  297,  299. 
several  persons  constituting,  204. 

consent  of  one  of,  sufficient,  319. 
entitled  to  separate  costs,  204. 
majority  of,  cannot  bind  minority,  204. 
site  for  place  of  public  worship,  grant  of,  by,  230. 
solicitor  to,  whether  can  be  appointed  trustee  of  settlement,  862. 
statutory  powers  of, 

administration  order  does  not  prevent  exercise  of,-  209. 

alienation  of  life  estate  does  not  prevent  exercise  of,  291,  292. 

assigned,  cannot  be,  290. 

consent  of  assignee  for  value  necessary  to  exercise  of,  291,  292. 

contract  not  to  exercise,  void,  290. 

exercise  of,  by  incumbent  in  respect  of  glebe  lands,  211. 

trustees  of  settlement,  211,  334. 
exerciseable   free    from    i-estrictions    imposed   on    tmstees    by 

settlement,  210. 
leave  of  Court  necessary  to  exercise  of,  where  settlement  by  way 

of  trust  for  sale,  320. 
notice  to  be  given,  on  exercise  of,  284,  317,  380. 
powers  given  to  trustees  by  settlement  are  not  destroyed  by,  215. 
prohibition  against  exercise  of,  void,  293. 
settlement  powers  are  in  addition  to,  297. 

conflicting  with,  statutory  powers  prevail,  297. 
suspension  of  life  estate  under  forfeiture  clause  does  not  prevent 
'    exercise  of,  204,  803. 


Digitized  by 


Google 


INDEX.  U31 

TENANT  FOR  LlYE-coniinued. 
statutory  powers  oi^coTitinued. 
to  accept  surrenders,  226. 

cut  timber,  271. 

enfranchise,  210. 

exchange,  211,  329.' 

give  effect  to  contracts,  225,  830. 

lease,  214—226,  327,  330. 

licence  leases  by  copyholders,  228. 

make  partitions,  211. 

make,  vary  or  rescind  contracts,  261. 

mortgage,  232,  333. 

provide  for  streets  and  oi>en  spaces,  229. 

reserve  rent-charge,  on  grant  of  fee  simple,  331. 

sell,  209,  212,  231,  331. 

sell  settled  chattels,  274. 

shift  incumbrances,  213. 
trust  for  sale  of  life  estate  does  not  prevent  exercise  of,  203. 
streets,  dedication  of  land  for,  by,  229. 
surface  and  mines  apart,  dealings  with,  by,  231. 
tenant  in  common,  204,  232,  256,  319. 
Thellusson  Act,  persons  becoming  entitled  to  income  by  reason  of» 

may  be,  203. 
timber,  cutting  and  sale  of,  by,  271. 
title  deeds,  is  entitled  to  custody  of,  51,  52,  208. 
trust  for  sale,  of  land  settled  on,  310,  819,  320. 
trustee  is,  how  far,  295. 

waste,  protection  of,  against,  in  execution  and  repair  of   improvo 
meuts,  260. 

TENANT  FOR  YEARS,  DETERMINABLE  ON  LIFE, 
powers  of,  under  S.  L.  A.,  302. 

TENANT  HOLDING  MERELY  UNDER  A  LEASE  AT  A  RENT, 
has  not  powers  of  a  tenant  for  life  under  S.  L.  A.,  302. 

TENANT  IN  COMMON.    And  see  Concurrent  Owners. 
nature  and  extent  of  covenants  for  title  by,  37. 
tenant  for  life  under  S.  L.  A.,  204,  232,  256,  319. 

TENANT  IK  FEE  SIMPLE. 

infant,  is  deemed  to  be  tenant  for  life  under  S.  L.  A. ,  805. 
limitation  to,  words  of,  137. 

subject  to  executory  limitation  over,  has  statutory  powers  of  tenant 
for  life,  301. 

TENANT  IN  TAIL, 

after  possibility  of  issue  extinct,  has  statutory  powers  of  tenant  for 

life,  304. 
unimpeachable  for  waste,  804. 
baronet  held  to  be,  of  the  baronetcy,  277. 
generally,  has  powers  of  tenant  for  life  under  S.  L.  A.,  800. 

but  not  if  the  land  was  pui-chased  with  money  provided  by 
Parliament,  300. 


Digitized  by 


Google 


€82  INDEX. 

TENANT  IN  TAlL—continued. 
limitation  to,  words  of,  137. 
of  purchase  money  in  Court  of  land  sold,  must  execute  disentailing 

deed,  243. 
power  of,  to  defeat  entail  under  Fines  and  Recoveries  Act,  300,  SOI, 

804. 

TENANT  PUR  AUTRE  FIE, 

persons  entitled  to  rent  by  virtue  of  Thellusson  Act  are,  302. 
when,  has  powers  of  tenant  for  life  under  S.  L.  A.,  302. 
whether  purchaser  of  estate  of  tenant  for  life  is,  302. 

TENDER, 

cases  on  tender  of  payment  of  money  by  cheque,  143. 

TENEMENTS    AND   HEREDITAMENTS,   CORPOREAL    AND    IN- 
CORPOREAL, 
meaning  of,  10. 

TIMBER.     Aiid  sec  Tkees. 

ornamental,  power  of  tenant  for  life  to  cut,  271. 
personal  assets,  becomes,  when  cut,  272. 
power  of  mortgagee  in  possession  to  cut,  84. 

mortgagor  in  possession  to  cut,  84. 

tenant  for  life  to  cut,  271. 

trustees  to  cut,  on  infant's  land,  118. 
proceeds  of  sale  of,  application  of,  271. 
timber  estate,  272. 

TITHE  RENT-CHARGE, 

redemption  of,  with  capital  money,  238. 

TITLE.   And  see  Abstract  of  Title  ;  Conditions  of  Sale  ;  Covenants. 
abstract  of,  must  be  proper  and  complete,  21. 
commencement  of,  must  start  with  proper  root,  18. 

statutory  period  for,  1, 
conditions  of  sale,  as  to,  17,  18. 
contract  for  lease  is  not  part  of,  180,  264. 

covenants  for,  committee  of  lunatic  tenant  for  life  may  give,  234,  309, 
389. 
implied  in  conveyances,  34 — 45. 
purchase  for  value  stops  running  back  of,  37. 
where  one  of  several  persons,  who  together  compose  the 
tenants  for  life,  has  consented,  320.  • 
defects  in,  how  far  guarded  against  by  conditions  of  sale,  17,  18. 

though  appearing  on  the  face  of  the  conveyance,  are  not 

excluded  from  the  operation  of  the  covenant  for  title,  84. 

enfranchisement,  to  make,  cannot  be  called  for  on  sale  of  enfranchised 

copyholds,  16. 
freehold,  to,  cannot  be  called  for  on  open  contract  to  grant  or  assign 

a  term  of  years,  2,  14. 
leasehold  reversion,  to,  cannot  be  called  for,  on  contract  to  grant  lease 
derived  out  of  underlease,  69. 
nor  on  contract  to  sell  a  term  of  years,  14. 
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lessee  accepting  lease  in  consideration  of  a  fine  should  investigate 

lessor's,  15. 
notice  of  matters  appearing  on,  15. 
objections  to,  ascertained  aliunde,  may  be  taken,  15,  16. 
power  of  mortgagee  to  make,  after  debt  alleged  to  be  satisfied,  91. 
prior  to  time  specified  for  commencement  cannot  be  objected  to  or 

inquired  into,  16. 
recital  in  deed  twenty  years  old,  effect  of,  as  to  shortening,  2. 

TITLE  DEEDS.     And  see  Acknowledgment  ;  Deeds;  Undertaking. 
acknowledgment  of  right  to  production  of : — 

application  to  Court  under,  48. 

costs  and  expenses  incidental  to,  48. 

damages  for  destruction  of  documents,  confers  no  right  to,  48. 

elfect  of,  coupled  with  undertaking,  50. 

liability  to  give,  subj*tituted  for  old  covenant,  48. 

mortgagee,  by,  49. 

obligations  imposed  by,  46—48. 

order  for  specific  performance  of,  48. 

stamp  required  for,  53. 

trustees,  by,  50,  51. 

what  must  be  proved  by  person  claiming  benefit  of,  49. 

who  bound  by,  47. 

who  may  take  advantage  of,  47. 
custody  of,  51,  203. 

deposit  of,  by  tnistee,  with  his  solicitor,  53. 
inability  of  vendor  to  furnish  purchaser  with  a  legal  covenant  for 

production  of,  is  not  an  objection  to  title,  2,  3. 
lost,  secondaiy  evidence  as  to,  3. 
material,  must  be  abstracted,  21. 
mortgagor,  power  of,  to  inspect,  70. 

production  and  inspection  of,  expense  of,  to  be  borne  by  purchaser, 
3,  20—22. 

where  deeds  dated  before  period  fixed  for  commencement  of  title, 
16—19. 
purchaser  entitled  to,  on  completion,  21. 
undertaking  for  safe  custody  of,  49 — 51. 
vendor  retaining  any  part  of  estate  may  retain,  3. 
voluntary  enfranchisement  of  copyholds,  acknowledgment  and  uuiler- 
taking  as  to,  on,  16. 

TRANSFER  OF  MORTGAGE.    >inrf  sec  Mortgage. 
effect  of  new  proviso  for  redemption  in,  103, 
instead  of  re-conveyance,  68,  190. 
on  sale  under  S.  L.  A.,  213. 

TREES.    And  sec  Timber. 

planting  of,  an  improvement  under  S.  L.  A.,  252. 

trees  so  planted  may  be  cut  only  in  proper  thinning,  259. 

TRUST, 

express,  meaning  of,  340. 
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TRUST  ESTATES, 

devolution  of,  on  death,  104. 

estates  contracted  to  be  sold,  how  far  they  are,  24. 

vesting  of,  by  declaration,  367. 

by  order  of  Conrt,  383—394. 
whether  C.  A.,  1881,  s.  30,  extends  to  copyholds,  105. 

TRUST  FOR  SALE, 

what  circumstances  will  put  an  end  to,  cases  on,  371. 

TRUST    FOR    SALE,     SETTLEMENT    BY    WAY    OF.       And   see 

Settlement. 
to  what  extent  is  a  settlement  under  S.  L.  A.,  1882.. .310. 
modifications  introduced  by  S.  L.  A.,  1884. ..319,  320. 

TRUSTEE  AND   CESTUI  QUE  TRUST, 

relation  of  between  mortgagor  and  mortgagee,  how  far  it  exists,  88. 

TRUSTEE  ACT,  1888, 

short  title,  extent,  and  definition,  340. 

Statutes  of  Limitations  may  be  pleaded  by  trustees,  344. 

TRUSTEE  ACT,  1893, 

authoiized  investments,  350. 

purchase  at  a  premium  of  redeemable  stocks,  354. 

discretion  of  trustees  as  to  investments,  354. 

retrospective  eflfect  of  preceding  sections,  354. 

enlargement  of  express  powers  of  investment,  355. 

power  to  invest  notwithstanding  drainage  charges,  356. 

inscribed  stock  not  to  be  converted  to  bearer,  356. 

provisions  as  to  investments  on  mortgage,  357. 

liability  for  loss  by  reason  of  improper  investments,  restriction  on,  359. 

appointment  of  new  trustees  out  of  Court,  360. 

retirement  of  trustee,  366. 

vesting  declarations,  367. 

power  of  trustee  for  sale  to  sell  by  auction,  etc.,  370. 

depreciatory  conditions,  371. 

power  to  sell  under  V.  and  P.  Act,  372. 

married  woman  as  bare  trustee  may  convey  ha  feme  dole,  872. 

power  to  authorize  receipt  of  money  by  banker  or  solicitor,  372. 

power  to  insure,  374. 

power  to  renew  lease,  374. 

power  of  trustee  to  give  receipts,  376. 

power  for  executors,  administrators,  and  trustees  to  compound,  etc., 

377. 
survivorship  of  trustee's  powers,  379. 
payment  under  powers  of  attorney,  380. 
implied  indemnity  of  trustees,  380. 
power  of  the  Court  to  appoint  new  trustees,  881. 
vesting  orders  as  to  land,  383. 
orders  as  to  contingent  rights  of  unborn  persons,  885. 
vesting  order  in  case  of  infant  mortgagee,  385. 
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vesting  order  in  place  of  conveyance  by  heir,  or  devisee  of  heir,  or 

personal  representative  of  mortgagee,  386. 
vesting  order  on  judgment  for  sale  or  mortgage  of  land,  387. 
vesting  order  on  judgment  for  specific  performance,  etc.,  387. 
effect  of  vesting  oixier,  388. 
power  to  appoint  person  to  convey,  388. 
vesting  order  as  to  copyholds,  389. 
vesting  orders  as  to  stock  and  clioses  in  action,  890. 
persons  entitled  to  apply  for  orders,  392. 
powers  of  new  trastee  appointed  by  Court,  392. 
power  to  charge  costs  on  trust  estate,  393. 
trustees  of  charities,  393. 

orders  made  upon  certain  allegations  to  be  conclusive  evidence,  393. 
application  of  vesting  order  to  land  out  of  England,  394. 
payment  into  Court  by  trustees,  394. 
judgment  in  absence  of  a  trustee,  396. 
sale  of  lands  or  minerals  separately,  396. 
power  to  make  beneficiary  indemnify  for  breach  of  trust,  396. 
jurisdiction  of  palatine  and  county  courts,  398. 
application  to  trustees  under  S.  L.  A.  of  provisions  as  to  appointment 

of  trustees,  398. 
trust  estates  not  affected  by  trustee  becoming  a  convict,  399. 
indemnity,  400. 
definitions,  400. 
repeal,  402. 
extent,  short  title,  and  commencement,  402. 

TRUSTEE  ACT,    1894, 

amendment  of  Trustee  Act,  1893,  ss.  30  and  44. ..405. 
extension  to  High  Court  in  Ireland  of  power  to  make  vesting  orders,  405. 
trustees  not  liable  for  change  of  character  of  investment,  406. 
short  title,  406. 

TRUSTEES.      And  see  Bark  Trustee  ;    Judicial  Trustee  ;    New 
Trusters  ;   Separate  Trustees  ;   Trustees  for  Purposes  of 
S.  L.  Acts. 
acknowledgment  by,  50. 
appointment  of,  by  Court,  381. 

cost  of,  chargeable  on  trust  estate,  393. 

of  proceeds  of  policy  of  assurance  effected  under  M.  W.  P.  A. ,  434. 
out  of  Court,  360, 
banker  of,  payment  to,  372,  373. 
bankrupt,  appointment  of  new  trustees  in  place  of,  381. 
**bare  trustee,"  definition  of,  4. 

married  woman  who  is,  may  ccnvey,  372. 
charity,  of.  Trustee  Act,  1893,  Applies  to,  393. 
compromises  by,  360. 

concurrence  of,  with  owners  of  adjacent  properties,  238,  370. 
with  owners  of  other  undivided  shares,  238. 
conditions  of  sale,  on  sale  by,  22,  371,  372. 
continuing,  power  of,  to  appoint  new  trustees,  360. 
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contiiining,  vesting  of  trust  property  in,  367. 

convict,  trust  estates  not  affected  by  trustee  becoming,  399. 

costs  of  vesting  order  may  be  ordered  to  pay,  393. 

covenants  implied  by  conveying  as,  43. 

death  of,  devolution  of  trust  estate  on,  104. 

definition  of,  in  Trustee  Act,  1893... 402. 

"depreciatory  conditions,"  sale  by,  at,  22,  371. 

**de8on  tortf"  affected  by  Trustee  Act,  1888... 340. 

directors  are,  346. 

disclaimer  of  powers  by,  181. 

distinction  between  act  of  one  executor  and  one  trustee,  378. 

dissentient,  acting  hondfidCj  cannot  be  coerced  by  Court,  379. 

duties  of,  in  employing  agents,  282, 

in  making  investments,  357 — 359. 
enlargement  of  express  powers  of  investment,  355, 
executors,  become,  as  soon  as  personal  estate  fully  administered,  361. 
functions  of,  cannot  be  exercised  by  trustees,  361. 

Statute  of  Limitations  may  be  pleaded  by,  340. 
exoneration  of,  acting  on  faith  of  power  of  attorney,  380. 
fraud  of,  will  take  trustees  out  of  protection  of  Statute  of  Limitations, 

344. 
partner,  will  take  all  partners  out  of  benefit  of  Statute  of 

Limitations,  345. 
solicitor,  will  not  deprive  client  of  benefit  of  Statute  of 

Limitations,  345. 
improper  investment,  limitation  on  liabilities  of,  for,  359. 
indemnity  to,  from  beneficiary  instigating  breach  of  trust,  896. 
infants';  powers  of,  as  to  maintenance,  etc.,  120. 

as  to  management  of  land,  117. 
statutory  powers  may  be  exercised  by,  117,  306. 
insurance  by,  374. 

investment,  retention  of,  liability  aa  to,  406. 

investments,  what  are  authorized  to,  by  Trustee  Act,  1893... 351 — 856. 

byS.  L.  A.,  1882,  s.  32.. .265— 267. 
**  joint  account,"  advances  on,  by,  149. 
joint  powers,  survivors  may  exercise,  379. 
judgment  in  absence  of,  395. 
lease,  cannot  concur  with  owners  of  adjoining  properties  in  granting, 

233,  871. 
leaseholds  of,  renewable,  may  renew,  374. 
liability  of,  for  acts  of  agents,  282. 

for  loss  resulting  from  improper  investment,  369. 
limitation  of  actions  against,  for  breach  of  trust,  344 — 348. 
loans  by,  valuation  and  title  on,  357 — 359. 
lunatic,  appointment  of  new  trustees  in  place  of,  362,  381,  882. 
maintenance  of  infant,  discretion  of,  as  to,  120,  123. 
majority  of,  except  in  case  of  charitable  tnists,  cannot  bind  minority, 

378. 
married  woman,  372,  441. 
mortgagees  are,  how  far  for  mortgagor,  88. 
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new,  appointment  and  vesting  of  trust  property  in,  360,  367,  381,. 

883,  390. 
number  of,  363,  365. 
payment  into  Court  by,  394. 
payment  to  one  of  several,  144. 

to  solicitor  of,  144,  372. 
power  of, 

to  apply  income  for  maintenance  of  infant,  118,  120. 
to  compromise  claims,  377. 
to  concur  with  other  persons  in  selling,  370. 
to  give  receipts,  376. 
to  insure  buildings,  374. 
to  invest,  360—356. 
to  manage  land  of  infant,  117. 

to  permit  banker  or  solicitor  to  receive  policy  money,  373. 
to  permit  solicitor  to  receive  money,  372,  373. 
to  renew  renewable  leaseholds,  374. 
to  sell,  370,  371,  396. 
powers  of,  all  must  exercise,  378. 

exerciseable  by  surviving  trustees,  379. 
not  destroyed  by  statutory  powers  of  tenant  for  life,  215,  298. 
protection  of, 

accepting  less  than  the  statutory  title,  359. 

acting  under  power  of  attorney,  380. 

acting  under  S.  L.  A.,  1882.. .282. 

adopting  provisions  of  C.  A.,  1881. ..158. 

dispensing  with  lessor's  title,  358. 

investing    excessive    amount    upon     an    otherwise    legitimate 

investment,  369. 
lending  money  on  report  of  surveyor  or  valuer,  357,  358. 
selling  under  depreciatory  conditions,  371. 
selling  or  buying  under  V.  and  P.  Act,  372. 
purchaser  fi'om,  should  ascertain  that  no  order  has  been  registered  aa 
lis  pendens  xindeT  S.  L.  A.  1884,  s.  7  (v.).. .312. 
should  inquire  whether  there  is  any  declaration  of 

trust  affecting  the  property,  312. 
unaiTected  by  order  under  S.  L.  A.,  1884,  s.  7,  unless- 
registered,  322. 
receipt  of  trust  money  by  banker  or  solicitor  of,  144,  372,  373. 
receipts  by,  effect  of,  376. 

should  bo  given  by  all,  376. 
relief  against  breach  of  trust,  409. 
retirement  of,  366. 
sales  by,  22,  370,  371,  372. 

separate,  for  separate  parts  of  trust  property,  appointment  of,  364. 
solicitor  of,  deposit  of  title  deeds  with,  53. 

payments  to,  144,  372. 
Statute  of  Limitations  may  be  pleaded  by,  344 — 348. 
survivorship  of  joint  powers  of,  379. 
title  deeds,  deposit  of,  with  solicitor,  53. 


Digitized  by 


Google 


688  INDEX. 

rnVS^TElSS— continued. 

undertaking  by,  for  safe  custody,  49,  50. 
vendors  are,  for  purchasers,  how  far,  24. 
vesting  in,  of  trust  property,  by  declaration,  367. 

by  order  of  Court,  383,  390. 

TRUSTEES  FOR  MAXAOEMENT  OF  INFANT'S  LAND, 
appointment  of,  by  the  Court,  117,  118. 

under  Trustee  Act,  1893,  s.  47. ..399. 
marned  female,  where  infant  is  a,  120. 
powers  and  duties  of,  117 — 120. 

TUUSTEES  FOR  PURPOSES  OF  S.  K  ACTS, 

al>sence  of,  effect  of,  on  dealings  with  tenant  for  life,  284,  286,  318. 
appointment  of,  by  the  Court,  278 — 280. 

under  Trustee  Act,  1893...363,  398. 
concurrence  of,  of  all  instruments  creating  settlement,  329. 
consent  of,  to  cutting  timber,  271. 

to  improvements,  251,  256. 
to  sale  of  mansion  house  and  demesne  lands,  331. 
consent  under  S.  L.  A.,  protection  of,  giving,  282. 
definition  of,  in  S.  L.  A.,  1882... 204. 
inS.  L. 'A.,  1890.. .337. 
differences  between,  and  tenant  for  life,  283. 
exercise  of  statutory  powers  by,  on  behalf  of  infant,  306. 

tenant  for  life,  in  dealings  with,  334. 
liability  of,  for  giving  consent  or  approving  scheme,  251,  282. 
notice  to,  and  to  solicitor,  of  intended  exercise  of  powers,  284,  817,  330. 

waiver  of,  by,  318. 
number  of,  to  receive  payments  and  notices,  280,  285. 
payment  to,  of  capital  money  arising  under  the  S.  L.  A.,  243,  246,  280. 

of  capital  money  in  Court,  243,  265,  336. 
personal  representatives  of  last  survivor  of,  are  trustees,  280. 

single,  cannot  act  where  more  than  one  trustee  necessary,  280. 
powers  of,  exercise^ble  only  with  consent  of  tenant  for  life,  297,  298. 
powers  of  tenant  for  life  exerciseable  by,  in  dealings  with  tenant  for 

life,  334. 
protection  of,  generally,  282. 

individually,  281. 
re-appointment  of,  for  purposes  of  ** compound  settlement,*'  329. 
receipts  of,  281. 
reimbursement  of,  283. 
waiver  of  notice  by,  318. 

what  persons  will  be  appointed,  by  the  Court,  279. 
who  are,  205,  337. 

UNDERLEASE.    And  see  Forfeitdrh  of  Lease. 
meaning  of,  63,  196. 
receipt  for  payment  of  rent,  evidence  of  performance  of  covenants  and 

conditions  in,  19. 
sale  of,  what  to  be  assumed  by  purchaser  on,  19. 
title  to,  on  grant  of  lease  to  be  derived  out  of,  16,  69. 
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UNDERLESSEE, 

meaning  of,  63,  196. 

protection  of,  against  forfeiture,  63,  195. 

UNDERTAKING   FOR  SAFE   CUSTODY   OF   DOCUMENTS.     And 
see  Acknowledgment  ;  Title  Deeds. 
application  to  Court  under,  49. 

covenant  for  safe  custody,  liability  to  give,  satisfied  by,  49. 
effect  of,  coupled  with  acknowledgment,  50. 
fiduciary  vendor,  by,  50. 

rights  conferred  by,  are  in  addition  to  other  rights,  50. 
stamp  required  for,  53. 

voluntary  enfranchisement  of  copyholds,  on,  16. 
who  bound  by,  49. 

UNDIVIDED  SHARE, 

included  inland,  under  C.  A.,  1881. ..9. 

under  S.  L.  A.. ..204,  206. 
infant's,  of  land,  management  of,  119. 

iiunes  and  minerals,,  in,  reservation  of,  on  exchange  or  partition,  231. 
S.  L.  A.  provisions  as  to,  204,  206,  211,  231,  232. 

VENDOR, 

completion  of  sale  after  death  of,  23. 

VENDOR  AND  PURCHASER.  And  sec  Conditions  of  Sale  ;  Con- 
tract ;  Purchase  ;  Purchase  Deed  ;  Purchase  Money  ; 
Purchaser  ;  Sale  ;  Vendor  and  Purchaser  Summons. 

determination  of  questions  between,  in  a  summary  way,  5. 

obligations  and  rights  of,  under  V.  and  P.  Act,  1874. ..1—3. 

VENDOR  AND  PURCHASER  ACT,  1874, 

forty   substituted    for    sixty    years    in    deducing    titles    on    open 

contracts,  1. 
rules  regulating  open  contract  for  sale,  1 — 3. 
non-registration  of  will  in  Middlesex,  5. 
application  may  be  made  in  chambers,  5. 
extent  of  Act,  short  title,  7. 

VENDOR  AND  PURCHASER  SUMMONS, 

action  for  review  allowed  after  decision  on,  under  special  circum- 
stances, 7. 

appeal  against  order  on,  7. 

extension  of  time  for,  when  allowed,  7. 

brought  solely  for  the  pur^jose  of  recovering  money,  Court  will  not 
entertain,  6. 

compensation  for  delay  cannot  be  given  on,  6. 

consequential  relief  may  bo  given  on,  6. 

deposit,  return  of,  will  not  be  ordered  on,  6. 

destinatiou  of  purchase  money,  questions  us  to,  when  will  be  decided 
on,  7. 

<}vidence  as  to  requisitions  may  be  read  as  of  right  on,  6. 

general  declaration  as  to  title  ought  rarely  to  be  made  on,  6. 
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VENDOR  AND  PURCHASEH   SimnO^i^S-i^ontintud. 

judgmeDt  on,  vendor  cannot  rescind  ander  common  condition  after,  7. 
lease,  question  arising  out  of  contract  for,  will  be  determined  on,  6. 
preliminary  question  of  fact  will  not  be  decided  on,  6. 
remedy  of  purchaser  when  vendor  will  not  comply  with  order  on,  7. 
validity  of  notice  to  rescind  will  be  decided  on,  6. 

VESTING  DECLARATION, 

npplies  to  what  projierty,  368. 

appointment  of  new  trustees,  on,  367. 

conveyance  preferable  to,  if  retiring  trustee  can  concur,  869. 

exceptions  from,  368. 

registration  of,  369. 

stamps  on,  370. 

VESTING  ORDER, 

appointment  of  person  to  convey  in  place  of,  388. 
appointment  of  new  trustees,  on,  883,  390. 
cases  in  which  Court  will  make,  383,  384,  385,  386,  387,  890. 
consequential,  on  judgment  for  sale  or  mortgage  of  land,  387. 

on  judgment  for  specific  performance,  887. 
contingent  rights  of  unborn  persons,  as  to,  385. 
conveyance,  in  place  of,  885,  386. 
effect  of,  388. 

as  to  estates  tail,  888. 
joint  tenancy,  388. 
sale,  on,  in  order  to  convey  land  free  from  incumbrdnces,  26. 
stock  and  choses  in  action,  as  to,  390. 

form  of,  391. 

in  whom  right  to  call  for  transfer  vrill  be 

vested,  390,  391. 
who  can  apply  for,  391. 

VIEW  OF  FRANK-PLEDGE, 

included  in  conveyance  of  manor,  29,  34. 

VOLUNTARY  CONVEYANCES  ACT,  1893, 
short  title,  466. 

voluntary  conveyances  not  to  be  avoided  under  27  Eliz.  c.  4... 466. 
saving  for  prior  transactions,  467. 
definition  of  conveyance,  467. 
application  to  Ireland,  467. 

VOLUNTARY  SETTLEMENT, 

covenants  for  title  usually  contained  in,  42. 

WALES, 

included  in  England,  in  statutes,  213. 

WASTE, 

permissive,  liability  for,  of  tenant  for  life,  268. 

protection  of  tenant  for  life  against,  in  execution  and  repair  of  improve- 
ments, 260. 
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WASTE— c(m«iwt«^c?. 

tenant  for  life  of  land  till  sale,  and  afterwards  of  proceeds  of  sale,  how 

far  impeachable  for,  225. 
tenant  for  life  unimpeachable  for,  in  respect  of  minerals,  without 

special  declaration  in  settlement,  225. 

WAY, 

lease  comprising  right  of,  is  within  V.  and  P.  Act,  1874... 2. 

WAYLEAVES. 

grant  or  reservation  of,  under  S.  L.  A..  212,  215,  281,  329. 

WIFE.    See  Markied  Woman. 

WILL, 

married  woman,  of,  13,  416,  417,  418,  419,  428,  451. 
meaning  of,  in  C.  A.,  1881. ..13. 

in  S.  L.  A.,  208. 
non-registration  of,  in  register  county,  5. 

WINDFALLS, 

apportionment  of  proceeds  of,  cases  on,  273. 

WORDS  OF  LIMITATION, 
enactment  respecting,  137. 

WORKING  CLASSES, 
definition  of,  338. 

WRITING, 

meaning  of,  in  C.  A.,  1881...  14. 

YEARS  "DETERMINABLE  ON  LIFE," 

tenant  for,  when  lias  statutory  powers  under  S.  L.  A.,  302. 


THE   END. 


BRADBUllY,  AONEW,  «fc  CO.  LD.,  PRINTERS,  LONDON  AND  TONUUIDGK. 

C.  T    T 
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